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PEEFACE   TO  VOLUME  IX. 


The  present  volume  includes  a  selection  from  the 
decisions  given  by  Lord  Eedesdale  as  Lord  Chancellor 
of  Ireland,  and  reported  in  Schoales  and  Lefroy.  Though- 
these  judgments  are  not  strictly  binding  on  English 
Courts,  the  eminence  of  the  judge  has  caused  them  to  be 
treated  in  practice  as  authoritative.  It  may  be  interesting 
in  this  connexion  to  observe  that  in  Shannon  v.  Shannon 
(at  p.  38  of  this  volume),  Lord  Eedesdale  deprecated  the 
citation  of  Blackstone's  Commentaries  as  authority.  "  He 
would  have  been  sorry  himself  to  hear  the  book  so  cited : 
he  did  not  consider  it  such."  The  difference  between 
what  is  authority  and  what  is  not,  familiar  as  lawyers  find 
it  by  practice,  is,  I  believe,  often  found  very  difficult  to 
grasp  by  beginners  in  the  law. 

In  the  English  Courts  we  pass  through  the  short  period 
of  Erskine's  Chancellorship.  Only  the  youngest  members 
of  the  profession  need  be  warned  that  Erskine's  equity 
has  never  been  valued  at  the  same  rate  as  his  eloquence. 

I  confess  to  great  doubt  whether  Mason  v.  Armitage 
(p.  131)  was  rightly  decided ;  it  does  not  appear  to  have 
been  judicially  observed  upon.  The  language  used  by 
Lord  Erskine  in  Hiem  v.  Mill  (p.  152),  as  to  "  notice  by 
construction  of  law "  would  hardly  be  used  in  the  Court 
of  Appeal  now-a-days.  Notice  through  an  agent  is  not 
the  same  thing  as  constructive  notice ;  the  agent's  notice 
may  itself  be  either  actual  or  constructive. 
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Vicars  v.  Wilcocks^  in  the  King's  Bench  (p.  361),  is  a 
decision  of  which  one  may  speak  more  freely,  judicial 
comments  having  reduced  it  to  a  mere  peg  on  which  to 
hang  more  careful  expositions  of  the  principle  laid  down 
in  an  off-hand  fashion  by  Lord  EUenborough.  If  a 
precisely  similar  case  arose  now,  no  judge  would  withdraw 
it  from  the  jury. 

Coicsins  V.  Smithy  again  (p.  217),  is  rather  a  monument 
of  the  old  high  doctrine,  so  to  call  it,  of  conspiracy  at 
common  law  than  an  example  to  be  followed  at  the 
present  day.  Scott  v.  Nesbitt  (p.  318)  is  retained  as 
laying  down  principles  of  permanent  value.  As  regards 
the  particular  application  to  the  West  Indies,  persons 
interested  in  that  subject  must  seek  much  later  local 
information  as  to  legislation  and  otherwise. 

Vesey's  report  of  Fife  v.  Clayton  (p.  220)  has  been 
supplemented  and  in  part  corrected  from  an  independent 
report  preserved  by  C.  P.  Cooper  among  the  miscellaneous 
additions  of  his  reports  temp.  Cottenham.  This  report 
might  have  some  claim  to  be  substituted  bodily  for 
Vesey's,  were  not  its  length  excessive  in  proportion  to  the 
modern  importance  of  the  point  decided.  If  there  be  still 
any  jurisdiction  where  cross  bills  flourish,  it  is  hoped  that 
even  there  the  amended  report  now  printed  may  be  found 
practically  sufficient. 

Huguenin  v.  Baseley  (p.  276)  is  perhaps  the  only  modem 
case  in  which  a  reported  argument  (that  of  Sir  Samuel 
Eomilly)  has  acquired  by  later  judicial  approval  an  autho- 
rity equal  to  that  of  the  judgment  itself. 

Two  cases,  Powell  v.  Layton  (p.  660)  and  Lightly  v. 
Clous  ton  (p.  713),  illustrate  the  relations  between  tort  and 
assumpsit.  In  the  former  case  it  is  curious  to  find  Sir 
James  Mansfield  (at  p.  665)  not  understanding  "  how  an 
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action  against  a  carrier  on  the  custom  ever  came  to  be 
considered  an  action  in  tort"  At  the  present  day  it  is 
more  difficidt  to  understand  how  the  history  of  the  law 
ever  came  to  be  so  completely  forgotten.  When  Sir 
James  Mansfield  made  this  remark,  indeed,  it  had  not  long 
ceased  to  be  the  common  practice  to  sue  in  tort  even  on 
express  warranties.  Blackstone  glides  gracefully  over  the 
original  tortious  character  of  the  cause  of  action  (Comm. 
iii  165).  In  modem  times  there  has  been  not  only  more 
careful  historical  study,  but  a  practical  reaction  against 
Sir  James  Mansfield's  view  that  the  duty  arises  ex- 
clusively from  contract:  Ames  v.  Union R.  Co.  (1875)  117 
Mass.  541,  Foulkes  v.  Metrop.  Dist  R.  Co.  (1880)  5  C.  P. 
Div.  157,  49  L.  J.  C.  P.  361,  cp.  1  Wms.  Saund.  474, 
and  Mr.  Campbell's  note  to  Buddie  v.  WilUon^  3  E.  K.  at 
p.  206. 

In  Fenmnffs  v.  Lord  GrenviUe  (p.  760)  we  find,  cropping 
out  among  quite  modem  surroundings,  the  law  of  posses- 
sion exhibited  in  its  primitive  elements  of  the  physical 
struggle  for  dominion,  tempered  by  more  or  less  arbitrary 
convention.  Mr.  Justice  0.  W.  Holmes  (The  Common 
Law,  p.  212)  is  profitable  hereon. 

Foxcrofp8  (really  Foxcote^s)  case,  cited  from  Eolle's 
Abridgment  in  R.  v.  Lufe^  at  pp.  411,  416,  has  caused 
much  discussion.  See,  in  addition  to  the  reporter's  note, 
Hubback  on  Succession,  303,  and  the  Appendix  to  Nicolas 
on  Adulterine  Bastardy.  Mr.  Hubert  Hall,  of  the  Eecord 
Office,  has  been  so  good  as  to  search  the  original  roll,  De 
Banco,  10  E.  I.,  Pasch.  rot.  xxiii.,  of  which  I  now  give  the 
effect.  The  demandant  claimed  through  Ealph  Foxcote; 
the  tenant  said  Ealph  was  a  bastard;  the  demandant 
replied  he  was  leffitimtcs  et  legitimo  matrmonio  procreatuSj 
for  that  Eobert  the  father  of  Ealph  married  the  mother, 
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one  Beatrice,  in  fade  ecclesiae.  The  jury  found  that  Eobert 
in  infirmitaie  sua  et  in  lecto  suoj  before  the  then  Bishop 
of  London,  married  Beatrice,  then  pregnant  de  praedicto 
Radulfo  (this  fully  justifies  East's  note).  Being  asked  in 
what  church  or  chapel  the  marriage  was,  the  jurors  say  in 
none,  but  in  lecto  et  infirmitate  absque  solemnitate  missae 
celebratae.  The  demandant  fails  and  is  in  mercy.  He  had 
committed  himself  to  proving  a  marriage  in  facie  ecclesiae^ 
so  that  the  decision  might,  on  the  face  of  it,  have  turned 
merely  on  the  pleadings.  But  there  is  other  evidence 
tending  to  show  that  the  Bang's  judges  about  this  time 
would  not  allow  a  clandestine  marriage,  though  canonically 
valid,  and  even  celebrated  by  a  priest,  to  make  the  issue 
legitimate  for  the  purpose  of  inheritance :  yet  Bmcton  (f o. 
302  h)  and  still  more  clearly  Britton  (bk.  v.  c.  7,  ii.  207, 
ed.  Nichols)  say  that  the  distinction  is  material  only  for 
the  purpose  of  dower.  None  of  the  cases  on  bastardy  in 
Bracton's  Note  Book,  ed.  Maitland,  throw  any  light  on  the 
point,  save  that  in  pi.  1879  it  rather  seems  to  be  assumed 
that  espousals  in  lecto  mortali  would  legitimate  after-born 
issue.  At  all  events  Foxcoteh  case  was  misunderstood  in 
jB.  v.  Luffe^  as  Sir  H.  Nicolas  rightly  saw.  No  doubt 
whatever  was  raised  of  Eobert  being  ia  fact  Ealph's  father. 
In  44  K  IIL  12,  pi.  21  =  45  E.  III.  28,  pi.  45,  the 
question  of  paternity  is  in  dispute  and  is  sent  to  a  jury. 
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NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  tlie 
paging  by  ichich  the  original  reports  are  usmlly  cited,  are  noted  aJt 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continxted  in  the  margin  of  the  text. 
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ADDENDA. 


Page  276,  footnote,  add  reference  to  Morley  y.  LoughnaUy  '93,  1  Gu  796. 

,9   376,  footnote,  add  reference  to  Maxim  Nordenfdt  Co.  y   Nordenfdt, 
'93,  1  Ch.  630,  C.  A.,  where  the  restraint  was  upheld. 
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CHANCERY  (IN  Ireland). 


1802. 

PEAESON  V.  PEARSON,   LYNCH,  and  OTHEES.t        2)e7.u. 

(1  SchoaleB  &  Lefroy,  10—12,)  

Beorbdalis, 

A  legacy  ohaiged  only  upon  land  bean  interest  from  the  death  of  the  L.C. 

testator.  ^^  Irelaud. 


The  bill  was  filed  by  the  executor  of  Matthew  Pearson  to  have 
the  trasts  of  his  will  carried  into  execution  under  the  direction 
of  the  Court. 

By  this  will  several  pecuniary  legacies  were  bequeathed  with 
directions  that  they  should  be  paid  within  a  week  after  the  death 
of  the  testatdr,  or  in  failure  thereof  that  they  should  bear 
interest  from  that  time.    There  followed  other  legacies  to  Mrs. 

Vickers,  and  to Vickers  her  son,  which  were  given  generally 

without  assigning  any  time  for  payment,  and  the  residuum  was 
bequeathed,  one-half  to  be  divided  by  the  executor  between  the 
sons  and  daughters,  grand-sons,  and  grand-daughters  of  tes- 
tator's cousins  Boger  and  Henry  Pearson,  share  and  share 
alike;  and  the  other  moiety  to  his  said  executor  for  his 
own  use,  subject  to  make  good  the  other  demands  created  by 
the  will. 

The  testator  died  possessed  of  a  considerable  personal  estate, 
consisting  chiefly  of  Bank  stock  and  Government  debentures. 
One  question  which  arose  upon  the  will  was,  whether  the  legacies 

t  In  re  WaUr$  (1889)  42  Ch.  D.  517,  68  L.  J.  Ch.  750,  61  L.  T.  431. 
B.B. — ^VOL.  IX.  B 
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R.B. 


Pearson 

V, 
PEABSOKy 

Lynch, 
and  Others. 


[♦11] 


£12] 


to  Mrs.  Vickers  and  her  son  bore  interest,  the  personal  estate 
being  a  productive  fund. 

Mr.  Bume  and  Mr.  F.  W.  Greene,  for  these  legatees,  cited 
Maxwell  v.  Wettenhally  2  P.  Wms.  27  (4th  point).  "If  a  legacy 
be  given  out  of  a  personal  estate,  consisting  of  mortgages  carry- 
ing interest,  or  of  stocks  yielding  profits  half-yearly,  it  seems  in 
this  case  the  legacy  shall  carry  interest  from  the  death  of  the 
testator." 

Mr.  Hnband  and  Mr.  Scriven  on  the  other  side,  mentioned 
the  case  of  Snell  v.  Dee,  2  Salk.  415.  "  If  a  legacy  be  devised 
generally,  and  no  time  ascertained  for  the  payment,  *a  year  shall 
be  allowed,  for  so  long  the  Statute  of  Distribution  allows  before 
the  distribution  be  compellable,  and  so  long  the  executor  shall 
have,  that  it  may  appear  whether  there  be  any  debts.  But 
where  a  certain  legacy  is  left  payable  at  a  day  certain,  it  must 
be  paid  with  interest  from  that  day."    *    *    * 

Lord  Chancellor: 

As  to  the  reason  given  for  the  rule  mentioned  in  Maxwell  v. 
WettenhaU,  that  a  legacy  is  payable  out  of  a  fund  which  is  yield- 
ing profits,  I  take  it  that  makes  no  difference.  In  case  of  a 
legacy  charged  upon  lands,  the  land  yields  profit :  but  that  is 
not  the  reason  that  in  such  case  the  legacy  bears  interest 
immediately.  The  rule  with  respect  to  legacies  out  of  personal 
estate  is  taken  from  the  practice  in  the  Ecclesiastical  Courts 
where  a  year  is  given  to  the  executor  to  collect  the  effects,  and 
he  cannot  be  called  upon  to  pay  before  that  time,  because  he  can- 
not know  until  then  what  fund  there  is  to  pay ;  in  conformity  to 
this,  courts  of  equity  have  proceeded,  in  the  case  of  legacies  out 
of  personal  estates.  But  in  the  case  of  legacies  charged  upon 
lands  only,  where  no  day  of  payment  is  fixed,  interest  must  be 
chargeable  from  the  death  of  the  testator  or  not  at  all. 

Nothing  can  be  more  settled  than  that  a  man's  saying,  "  I 
direct  all  my  stock  to  be  applied  to  the  payment  of  legacies," 
will  not  make  those  legacies  bear  interest  one  moment  sooner  than 
they  otherwise  would :  whether  the  fund  bears  interest  or  not  is 
totally  immaterial  in  the  case  of  pecuniary  legacies ;  I  remember 
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a  case  of  Greening  v.  Barker,  where  the  fund  did  not  come  to  be 
disposable  for  the  payment  of  legacies  till  near  forty  years  after 
the  death  of  the  testator,  and  yet  the  legacies  were  held  to  bear 
interest  from  the  year  after  testator's  death,  and  the  Court  there 
was  of  opinion,  that  it  was  a  general  settled  and  fixed  rule,  that 
pecuniary  legacies  bear  interest  from  the  expiration  of  twelve 
months,  if  there  should  at  any  time  be  a  fund  for  the  payment 
of  them,  and  that  in  case  the  fund  was  productive  within  the 
twelve  months  all  the  intermediate  profits  belonged  to  the 
residuary  legatee.  The  executor  may  pay  the  legacy  within  the 
twelve  months,  but  is  not  compelled  to  do  so:  he  is  not  to  pay 
interest  for  any  time  within  the  twelve  months,  although  during 
that  time  he  may  have  received  interest.    *    *    * 


Peabson 

Pbab^n, 

Lthoh, 

and  Others. 


[22] 


CLDT AN  V.   COOKE-t  „  ^^^'   , 

'  Deo,  8,  9, 13, 

(1  ^choales  &  Lefroy,  22—43.)  14. 

A.  by  public  adyerfcLaement  offers  lands  to  be  let  for  three  lives  or    p 
thirty-one  years ;  and  proposals  haying  been  made  by  B.  and  accepted,  j^q      ' 

an  agreement  is  executed  between  B.  and  the  agent  of  A.  authorised  to  of  Ibeland. 
contract  for  him  for  a  lease  of  the  lands,  in  which  agreement,  the  term 
for  which  the  lease  is  to  be  made  is  not  mentioned.  A.  is  not  bound  to 
I>erform  this  contract,  there  being  no  eyidence  in  writing  of  the  term  to 
be  demised.  There  being  no  reference  in  the  agreement  to  the  adver- 
tisement, parol  eyidence  cannot  be  received  to  connect  the  one  with  the 
other  so  as  to  ascertain  the  term. 

An  agent  to  contract  for  the  sale,  &c.  of  land  under  the  Stat,  of 
Frauds,  need  not  be  authorised  by  writing. 

The  payment  of  money  is  not  part-performance  to  take  an  agreement 
touching  lands  out  of  the  statute. 

Nothing  is  part-performance  that  does  not  put  the  party  into  a  situa- 
tion that  is  a  fraud  upon  him  if  the  agreement  be  not  performed. 

The  bill  was  filed  by  two  persons  named  Glinan,  against 
Cooke,  and  Cahill;  and  prayed  a  specific  performance  of  an 
agreement  for  a  lease  for  three  lives  of  the  lands  mentioned, 
entered  into  between  the  Glinans  and  Cooke,  and  in  case  it 
should  appear  by  Mr.  Cooke's  answer  that  he  had  put  it  out  of 


t  Note, — ^Under  the  modem  autho- 
rities it  seems  that  parol  eyidence 
maybe  admissible  for  the  purpose  of 
connecting  a  preyious  document  with 
the  signed  agreement  in  the  absence 


of  actual  reference :  Studds  y.  WaUtm 
(1884)  28  Ch.  D.  305,  54  L.  J.  Ch. 
626,  52  L.  T.  129 ;  Oliver  y.  Hunting 
(1890)  44  Ch.  D.  205.— 0.  A.  8. 
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Clikah      his  power  to  make  a  lease  pursuant  to  the  agreement,  the  bill 
Ck>oKB.      prayed  that  he  should  be  decreed  to  make  compensation  to  the 
plaintiffs. 

In  the  year  1798,  Mr.  Cooke  caused  an  advertisement  to  be 
inserted  in  the  public  papers  in  the  following  words,  '^  To  be  let 
for  three  lives  or  thirty-one  years  from  the  first  day  of  May 
next,  the  lands  of  Purcell's-Garden,  containing,  &c.  (then 
followed  a  description  of  the  lands):  Application  to  be  made  to 
William  Cooke,  Esq.  or  Edmund  Meagher  of,  &c.  dated  October 
28rd,  1798."  In  consequence  of  this  advertisement  the  plaintiffs 
applied  to  Meagher,  and  entered  into  a  treaty  with  him  for  a 
lease  of  the  lands,  and  on  the  15th  of  February,  1799,  the 
following  article  was  executed.  "Memorandum  of  an  agreement 
concluded  by  and  between  William  Cooke,  Esq.  of,  &c.  and 
Patrick  Clinan  and  Michael  Clinan  both  of,  &c.  hath  demised 
set  and  to  farm  let  unto  the  said  P.  and  M.  Clinan  all  that  and 
those  that  part  of  the  lands  of  Purcell's-Garden,  now  in  the 
possession  of  Michael  and  Martin  Cahill,  containing,  &c.  at  the 
yearly  rent  of  two  guineas  per  annum  for  the  first  year  commenc- 
ing from  the  first  of  May  next,  and  2Z.  8s.  annually  for  the 
remainder  of  the  term :  the  said  Wm.  Cooke,  is  to  give  the  said 
P.  and  M.  peaceable  possession,  in  case  the  said  Michael  and 
Martin  Cahill  dispute  giving  the  possession,  according  to  a 
notice  served  them  in  writing,  on  the  first  day  of  May  next ; 
[  *23  ]  otherwise  the  said  P.  *and  M.  Clinan  are  to  have  lawful  interest 
on  the  money  they  deposited ;  which  sum  a  receipt  specifies : 
same  leases  to  be  perfected  at  the  requisition  of  either  party. 
— Given  under  our  hands  and  seals  this  25th  day  of  Feb.  1799.'* 

Attested  by  two )  E.  Meaoheb.        (Seal.) 

Witnesses,      i  P.  Cunan.  (Seal.) 

The  money  alluded  to  in  the  memorandum  was  a  sum  of  fifty 
guineas  which  Cooke  had  received  from  the  plaintiffs  in  con- 
sideration of  the  lease,  at  the  recommendation  of  Meagher,  who 
also  appeared  to  have  received  a  sum  of  twenty  guineas  from  the 
plaintiffs  for  which  no  receipt  was  given.  The  plaintiffs  had 
prepared  and  tendered  a  lease  for  three  lives ;  Mr.  Cooke  how- 
ever refused  to  perform  the  agreement,  and  in  May,   1799» 
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granted  a  new  term  of  the  lands  to  the  defendants,  the  Cahills,      CLnrAM 

mm 

who  knew  of  the  agreement  made  with  the  plaintiffs.  The  bill  cooke. 
alleged  that  Meagher  was  a  general  agent  for  Mr.  Cooke,  and  as 
such  was  authorized  to  let  the  lands  for  him,  to  this  fact  there 
was  no  evidence ;  but  the  answer  of  Cooke  admitted  that  he  had 
caused  the  advertisement  to  be  inserted  and  referred  to  it,  and 
believed  the  lands  were  advertised  to  be  set  for  8  lives  or  81  years, 
that  being  the  limits  of  his  power  of  demising  under  his 
marriage  settlement :  it  admitted  that  there  was  a  reference  to 
Meagher  in  the  advertisement;  but  denied  that  he  did  either 
by  power  of  attorney  or  by  any  other  means  authorize  Meagher 
to  set  the  lands ;  but  that  he  had  a  great  reliance  on  the  honesty 
of  Meagher,  that  he  would  not  impose  on  him ;  and  then  it 
stated  a  conversation  with  Meagher  concerning  the  proposal  of 
the  plaintiffs,  and  that  Meagher  knowing  that  defendant  had 
some  occasion  for  some  ready  money  advised  him  to  accept  the 
fifty  guineas  which  as  he  told  him  the  plaintiffs  had  offered ; 
and  admitted  that  he  did  accept  the  money  and  did  thereupon 
order  and  direct  Meagher  to  go  to  the  defendants,  the  Cahills, 
and  to  the  plaintiffis,  and  if  he  was  satisfied  that  he  could  give 
peaceable  ^possession  with  the  concurrence  of  the  Cahills,  that  r  *24  ] 
then  the  plaintiffs  should  have  said  lands  agreeable  to  their 
proposal  but  not  otherwise ;  and  that  Meagher  without  being 
satisfied  on  that  subject  entered  into  the  agreement  stated.  It 
appeared  that  shortly  before  the  bill  was  filed,  Cooke  tendered 
the  fifty  guineas  to  the  plaintiffs,  who  refused  to  accept  it.  As 
to  the  term,  the  answer  did  not  state  whether  Mr.  Cooke, 
considered  the  proposal  as  a  proposal  for  three  lives  or  thirty- 
one  years,  but  said  that  the  parties  were  mutually  to  determine 
whether  it  should  be  for  three  lives  or  thirty-one  years.  Parol 
evidence  was  offered  also,  that  defendant  acknowledged  Meagher 
as  his  agent  and  said  he  would  abide  by  his  bargains,  and 
referred  persons  to  him  on  matters  respecting  the  lands. 

Mr.  O^Oradyy  Mr.  J.  Bally  and  Mr.  C.  Bad  for  the  plain- 
tiff.   *    *     * 

Mr.  BursUm,  Mr.  Plunket,  Mr.  LockingUm,  and  Mr.  Bushe,       [  25  ] 
for  the  defendant.    *    *    * 
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Clikaii      Lord  Chancellor: 

Cooke.  The  point  as  to  the  sufficiency  of  a  parol  authority  ought  not 

[  27  ]  to  remain  in  doubt,  because  if  it  appear  to  be  insufficient  there 
is  an  end  of  the  case.  But,  I  confess,  I  have  always  had  an 
impression  on  my  mind,  that  the  resolutions  in  the  first  and 
second  sections  of  the  statute  t  had  been  di£Eerent,  founded  upon 
the  difference  in  their  wording,  and  that  the  statute  would  have 
used  the  same  words  in  the  second  section  as  in  the  first,  if  it 
had  meant  the  same  thing.  I  am  certain  there  are  many  dicta 
to  that  effect  in  the  books.  It  has  always  been  understood  in 
England,  that  the  legislature  only  required  such  an  authority 
under  this  clause,  as  was  a  lawful  one  at  the  time  of  passing  the 
Act,  to  make  contracts  binding ;  and  though  at  all  times  (as 
well  before  the  act  as  since)  it  was  necessary  to  have  an  authority 
in  writing  for  creating  or  passing  an  estate  for  another,  it  was 
otherwise  as  to  contracts,  which  passed  no  estate.  The  construc- 
tion insisted  on  by  the  counsel  for  the  defendant,  would  extend  to 
[  •28  ]  make  the  acceptance  of  a  bill,  (not  payable  till  *  after  twelve 
months)  by  a  merchant's  clerk,  void,  unless  he  was  authorized  in 
writing:  it  would  extend  also  to  all  contracts  for  the  sale  of 
personal  chattels  made  by  an  agent. 

For  the  plaintiff,  in  reply.     *    *    * 

Dee.  14.      LoRD   CHANCELLOR,    [after  stating  the  facts ;  and  dealing  with 
[  31  ]  certain  points  which  are  not  material  to  this  report  con- 

£  82  ]  tinned :] 

Then  comes  the  question,  whether  there  is  an  agreement  in 
writing  sufficiently  expressed;  now,  whenever  an  act  is  done 
under  an  authority,  it  must  be  in  pursuance  of  that  authority. 
If  you  suppose  that  Meagher  was  authorized  to  make  an  agree- 
ment with  these  persons,  and  to  sign  it  in  the  name  of  Cooke,  it 
must  be  a  perfect  agreement  that  is  to  be  made  ;  it  must  be  an 
agreement  which  is  to  contain  that  which  is  to  bind  Cooke :  now 
if  there  was  in  the  agreement  any  fraudulent  omission  on  the 
part  of  Meagher,  to  which  Cooke  was  not  privy,  he  would  not  be 

t  It  is  stated  in  a  note  to  this  case  c.  12,  referred  to  in  this  case,  are 
(2  Sch.  &  Lef.  26)  that  the  dauses  of  copied  from  the  English  Statute  of 
the  Irish  Statute  of  Frauds,  7  W.  HI.      Frauds.— 0.  A.  S. 
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bound  by  it,  as  he  had  not  authorized  Meagher  to  commit  a  Clinax 
fraud.  However  there  is  no  suggestion  of  fraud  in  Meagher  :  oookb. 
the  utmost  that  can  be  said  is,  that  the  not  inserting  the  term  in 
the  agreement  was  ignorance,  mistake,  or  blunder;  but  the 
agreement  is  therefore  imperfect,  and  being  so,  it  is  not  an  agree- 
m^it  according  to  the  authority,  and  on  that  ground  I  think  it 
would  be  extremely  difficult  to  decree  what  the  bill  seeks. 

It  is  contended  that  this  omission  may  be  supplied  by  parol  [  :i3  J 
evidence,  and  particularly  by  reference  to  the  advertisement. 
The  plaintiffs  have  taken  it  to  be  a  contract  for  a  lease  of  three 
lives ;  therefore  the  contract  they  propose  to  perform  is  a  contract 
at  the  rent  expressed  in  the  paper  for  three  lives.  Now  a  refer- 
ence to  the  advertisement  will  not  serve  their  purpose,  because  the 
ambiguity  remains,  for  in  the  advertisement  it  is  '^  three  lives  or 
thirty-one  years ; "  there  is  nothing  in  the  advertisement  that 
gives  a  choice  to  the  tenant.  Cooke's  answer  says,  that  it  should 
be  either  the  one  or  the  other  as  the  parties  should  agree,  and 
the  case  is  perfectly  silent  as  to  the  fact  of  any  agreement  on  the 
point,  except  as  to  the  plaintiffs  having  prepared  a  lease  for  three 
lives,  for  it  is  not  stated  in  their  bill  that  they  meant  the  agree- 
ment to  be  for  three  lives,  or  that  Meagher  signed  it  meaning  it  to 
be  so ;  for  this  reason  therefore,  it  is  impossible  to  connect  this 
agreement  with  the  advertisement.  But  suppose  there  were  no 
uncertainty  in  this  particular,  and  that  the  advertisement  had 
expressed  three  lives  only,  you  then  are  to  connect  these  two  trans- 
actions; how?  by  parol  evidence.  Now  if  the  agreement  had 
referred  to  the  advertisement,  I  agree  parol  evidence  might  have 
been  admitted  to  shew  what  was  the  thing  (namely  the  advertise- 
ment) so  referred  to,  for  then  it  would  be  an  agreement  to  grant 
for  so  much  time  as  was  expressed  in  the  advertisement,  and  then 
the  identity  of  the  advertisement  might  be  proved  by  parol 
evidence ;  but  there  is  no  reference  whatever  to  the  advertise- 
ment in  this  agreement.    *    *    * 

[His  Lordship  then  referred  at  length  to  many  of  the  early 
cases  on  the  Statute  of  Frauds  and  continued :] 

It  should  be  recollected  what  are  the  words  of  the  statute :        [  39  ] 
"  No  person  shall  be  charged  upon  any  contract  or  sale  of  lands, 
&c.  unless  the  agreement  or  some  memorandum  or  note  thereof 
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clinan      shall  be  m  writing,  and  signed  by  the  party  to  be  charged  there- 

Cooke.  ^^^^  or  some  other  person  thereunto  by  him  lawfully  authorized.'* 
No  person  shall  be  charged  with  the  execution  of  an  agreement 
who  has  not  either  by  himself  or  his  agent  signed  a  written 
agreement,  but  the  statute  does  not  say  that  if  a  written  agree- 
ment is  signed,  the  same  exception  shall  not  hold  to  it  that  did 
before  the  statute.  Now,  before  the  statute,  if  a  bill  had  been 
brought  for  specific  performance,  and  it  had  appeared  that  the 
agreement  had  been  prepared  contrary  to  the  intent  of  the 
defendant,  he  might  have  said,  "that  is  not  the  agreement 
meant  to  have  been  signed."  Such  a  case  is  left  as  it  was,  by 
the  statute  :  it  does  not  say,  that  a  written  agreement  shall  bind, 
but  that  an  unwritten  agreement  shall  not  bind. 

Under  these  circumstances  if  it  be  not  possible  to  make  this  a 
case  of  part-performance  it  is  impossible  to  make  such  a  decree 
as  is  sought  by  the  plaintiff. 

£  ^0  ]  I  should  have  great  difficulty  if  there  were  evidence  of  a  part- 

performance.  I  must  have  directed  a  further  inquiry,  for  the 
party  has  not  suggested  by  his  bill  that  the  agreement  was  for 
three  lives,  or  for  any  specific  time,  and  the  case  stands,  both  on 
the  pleadings  and  evidence,  imperfect  on  that  head.  As  to  the 
fact  that  leases  were  tendered  to  Mr.  Cooke  and  what  passed  on 
that  occasion  ;  it  is  not  said  that  he  had  read  them,  or  that  he 
knew  the  contents,  and  at  most  it  amounts  only  to  evidence  of 
this,  that  if  he  found  the  leases  not  improper  and  that  the 
Cahills  would  give  up  possession,  he  agreed  to  execute  them. 

But  I  think  this  is  not  a  case  in  which  part-performance 
appears ;  the  only  circumstance  that  can  be  considered  as  amount- 
ing to  part-performance  is  the  payment  of  the  sum  of  fifty 
guineas  to  Mr.  Cooke.  Now,  it  has  always  been  considered  that 
the  payment  of  money  is  not  to  be  deemed  part-performance  to 
take  a  case  out  of  the  statute.  Seagood  v.  Meale,  Prec.  Chan. 
560,  is  the  leading  case  on  that  subject ;  there,  a  guinea  was 
paid  by  way  of  earnest ;  and  it  was  agreed  clearly  that  that  was 
of  no  consequence,  in  case  of  an  agreement  touching  lands ;  now> 
if  payment  of  fifty  guineas  would  take  a  case  out  of  the  statute, 
payment  of  one  guinea  would  do  so  equally ;  for  it  is  paid  in  both 

I  ♦41  ]       cases  *  as  part-payment,  and  no  distinction  can  be  drawn :  but 
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the  great  reason^  as  I  think,  why  part-payment  does  not  take  Clikak 
such  agreement  out  of  the  statute  is,  that  the  statute  has  said  t  cooke. 
that  in  another  case,  viz.  with  respect  to  goods,  it  shall  operate 
as  part-performance.  And  the  Courts  have  therefore  considered 
this  as  excluding  agreements  for  lands,  because  it  is  to  be 
inferred,  that  when  the  legislature  said  it  should  bind  in  the  case 
of  goods,  and  were  silent  as  to  the  case  of  lands,  they  meant  that 
it  should  not  bind  in  the  case  of  lands. 

But  I  take  another  reason  also  to  prevail  on  the  subject.  I 
take  it  that  nothing  is  considered  as  a  part-performance  which 
does  not  put  the  party  into  a  situation  that  is  a  fraud  upon  him, 
unless  the  agreement  is  performed,  for  instance,  if  upon  a  parol 
agreement,  a  man  is  admitted  into  possession,  he  is  made  a 
trespasser,  and  is  liable  to  answer  as  a  trespasser  if  there  be  no 
agreement.  This  is  put  strongly  in  the  case  of  Foxcraft  v. 
Lister ;  I  there  the  party  was  let  into  possession  on  a  parol 
agreement,  and  it  was  said  that  he  ought  not  to  be  liable  as  a 
wrong  doer,  and  to  account  for  the  rents  and  profits,  and  why  ? 
because  he  entered  in  pursuance  of  an  agreement.  Then  for  the 
purpose  of  defending  himself  against  a  charge  which  might 
otherwise  be  made  against  him,  such  evidence  was  admissible, 
and  if  it  was  admissible  for  such  purpose,  there  is  no  reason  why 
it  should  not  be  admissible  throughout.  That,  I  apprehend,  is 
the  ground  on  which  courts  of  equity  have  proceeded,  in  permit- 
ting  part-performance  of  an  agreement  to  be  a  ground  for  avoid- 
ing the  statutes;  and  I  take  it  therefore  that  nothing  is  to  be 
considered  as  part-performance  which  is  not  of  that  nature.  Pay- 
ment of  money  is  not  part-performance,  for  it  may  be  repaid ; 
and  then  the  parties  will  be  just  as  they  were  before,  especially 
if  repaid  with  interest.  It  does  not  put  a  *man  who  has  parted  [  *42  ] 
with  hid  money  into  the  situation  of  a  man  against  whom  an 
action  may  be  brought ;  for  in  the  case  of  Foxcraft  v.  Lister , 
which  first  led  the  way,  if  the  party  could  not  have  produced  in 
evidence  the  parol  agreement,  he  might  have  been  liable  in 
damages  to  an  immense  extent. 

On  this  ground  therefore  I  think  this  is  not  a  case  in  which  I 

t  Sect.  13. 

X  Cited  Prec.  Ch.  519;  2  Vem.  456 ;  Vid.  Colles's  Pari.  C.  108. 
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CuNAii  can  consider  that  there  is  a  part-performance  to  warrant  my 
Cooke.  decreeing  performance  of  an  agreement,  the  terms  of  which  are 
left  thus  imperfect,  and  must  be  supplied  by  parol  evidence, 
which  would  be  contrary  to  the  statute ;  there  is  no  sufficient 
ground  to  consider  this  case  out  of  the  statute,  and  I  am  of 
opinion  that  the  bill  must  be  dismissed. 

There  is  another  part  of  the  case  which  requires  a  little 
notice  ;  the  plaintiff  does  appear  in  the  light  of  a  person  who  at 
least  offered  some  money  to  Meagher ;  though  that  fact  is  not 
distinctly  alleged  by  the  answer,  yet  it  is  alleged  that  Meagher 
entered  into  this  agreement  with  the  plaintiffs  in  consequence  of 
some  money  which  he  received  from  them,  and  that  he  did  it 
to  the  prejudice  of  the  defendant :  it  also  appears  that  the  sum 
of  twenty  guineas  was  paid  by  the  plaintiffs  to  Meagher,  and  that 
it  was  paid  without  a  receipt.     These  are  suspicious  circum- 
stances ;  the  bill  insists  that  this  money  was  paid  on  account  of 
rent,  if  so,  why  was  not  some  receipt  given  for  it  as  well  as  for 
other  payments  of  the  same  kind  ?    I  think  the  case  on  the  part 
of  the  plaintiff  very  suspicious  and  not  at  all  favourable.    But  I 
think  the  conduct  of  the  defendant,  also  very  unjustifiable — quite 
unwarrantable  after  retaining  the  fifty  guineas  as  he  has  done  ; 
he  receives  fifty  guineas  in  February  in  consequence  of  an  agree- 
ment which  was  to  be  executed  in  May ;  he  takes  advantage  of 
the  imperfection  of  the  agreement ;  but  with  the  impression  on 
[  *^3  ]      iiig  mind  that  it  was  imperfect,  he  retains  *  the  money  in  his 
hands  without  even  tendering  it,  until  a  bill  is  on  the  point  of 
being  filed. 

Although  I  dismiss  this  bill  as  to  the  performance  of  the 
agreement  for  a  lease,  yet  there  is  one  part  of  the  agreement 
clear  and  distinct,  that  in  case  of  failure,  the  fifty  guineas  was  to 
be  repaid  with  interest,  and  therefore  I  shall  direct  the  register 
to  compute  what  is  due  on  the  foot  of  the  fifty  guineas  and 
interest.  I  have  a  great  inclination  to  give  the  plaintiffs  costs  on 
that  part  of  the  case ;  and  I  shall  dismiss  the  bill  so  far  as  it 
seeks  a  lease,  without  costs.  As  to  the  Cahills  they  have  acted 
a  dishonest  part;  they  knew  of  the  agreement;  and  I  shall 
dismiss  the  bill  as  against  them,  without  costs 
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SHANNON  V.   BRADSTREET.  iBoa. 

(1  Schoales  &  Lefroy,  52—74.)  Jan^  31. 

A  power  to  grant  a  lease  defectively  executed  by  a  tenant  for  life.    Rbdbbdalb, 
Specific  performance  against  the  remainder-man.  qp  Ibelakd. 

Defective  execution  of  a  power  distinguiahed  from  non-execution. 

Power  to  make  leases  is  to  be  construed  as  liberally  as  powers  of         ^  ^^^  ^ 
jointuring,  charging,  &c. 

Sm  Simon  Bradstbeet,  Baronet,  by  his  last  will  devised  the 
lands  of  Portmahon,  to  the  use  of  his  second  son  Samuel  (after- 
wards Sir  Samuel)  Bradstreet,  for  his  life,  without  impeach- 
ment of  waste,  remainder  to  trustees  to  preserve  contingent 
remainders ;  and  from  and  after  the  decease  of  Samuel,  to  the 
use  of  his  first  and  other  sons,  and  the  heirs  male  of  their 
bodies,  with  several  remainders  over ;  and  the  testator  gave  and 
reserved  "  a  power  to  the  said  Samuel,  only  when  in  possession 
of  such  lands,  to  make  any  lease  or  leases  of  said  lands  and 
tenements,  or  any  part  thereof,  except  the  mansion-house,  &e. 
but  without  fine,  and  to  take  e£fect  in  possession  and  not  in  re- 
version, for  any  term  not  exceeding  three  lives  or  thirty-one 
years,  at  the  best  improved  yearly  rent  that  could  be  had  at  the 
time  of  making  the  said  lease,  and  without  any  clause  of  being 
dispunishable  of  waste." 

Sir  Samuel  Bradstreet  having  become  seized  of  a  life  estate 
under  this  devise,  in  the  year  1790,  entered  into  a  treaty  with 
the  plaintiff,  to  demise  to  him  the  lands  in  question,  and  an 
agreement  was  made  for  a  lease  to  the  plaintiff  for  the  term  of 
thirty-one  years,  from  the  first  day  of  November,  1790,  at  the 
yearly  rent  of  71.  per  acre,  for  such  number  of  acres  as  the 
lands  should  upon  a  survey  be  found  to  contain ;  the  lease  to 
contain  the  usual  covenants  between  landlord  and  tenant ;  and 
also  a  covenant  that  the  plaintiff  should  within  the  first  three 
years,  lay  out  2002.  in  buildings  and  permanent  improvements. 
A  draft  of  a  lease  pursuant  to  this  agreement  was  prepared  by 
the  plaintiff,  and  laid  before  Sir  Samuel,  who  made  some  few 
alterations  ^therein,  and  returned  it  with  the  following  indorse-  [  *53  ] 
ment  in  his  own  hand- writing. 

"  I  approve  of  this  draft :  until  a  survey  can  be  had,  so  as  to 
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shankok     ascertain  the  rent,  Mr.  Shannon  may  execute  a  short  memoran- 
Bbadstreet.  ^^^  ^  ^6  according  to  the  terms  of  this  draft,  and  may  have 

the  immediate  possession. 

"  29th  October,  1790.  "  S.  B." 

A  memorandum  was  accordingly  prepared,  (but  whether  by 
Sir  Samuel,  or  by  the  plaintiff  did  not  appear)  it  was  signed  by 
the  plaintiff  and  delivered  to  Sir  Samuel,  who  delivered  a  copy 
or  abstract  of  it,  in  his  own  hand-writing  to  the  plaintiff,  the 
original  remaining  in  the  custody  of  Sir  Samuel ;  the  memoran- 
dum was  as  follows : 

"I,  Peter  Shannon,  of  the  city  of  Dublin,  tanner,  do  hereby 
agree  with  Sir  Samuel  Bradstreet,  to  take  a  lease  for  81  years 
from  the  first  day  of  November,  1790,  of  the  lands  of  Port- 
mahon,  in  the  county  of  Dublin,  late  in  the  possession  of 
Michael  Kane,  and  his  representatives  and  under  tenants,  at  the 
yearly  rent  of  IL  for  every  acre  the  said  lands  upon  a  proper 
survey  to  be  had  shall  appear  to  contain,  and  so  in  proportion 
for  every  lesser  quantity  than  an  acre.  I  also  agree  to  lay  out 
in  the  first  three  years  in  houses,  buildings,  and  permanent  and 
useful  improvements  the  sum  of  200Z.  Leases  to  be  drawn  as 
usual  between  landlord  and  tenant." 

Immediately  after  execution  of  this  memorandum,  the  plain- 
tiff entered  into  possession^  and  laid  out  considerably  more  than 
200Z.  in  improvements,  but  no  leases  were  ever  executed.  Sir 
Samuel  (who  was  at,  and  for  several  years  before,  his  death,  one 
of  the  judges  of  the  court  of  King's  Bench,)  died  on  the  2nd  of 
[  *oi  ]  May,  1791,  leaving  the  *defendant  Sir  Simon  Bradstreet,  his 
eldest  son,  and  entitled  imder  the  limitations  in  his  grand- 
father's will  to  an  estate  tail  in  the  lands  in  question;  the 
defendant  did  not  attain  his  full  age  until  November,  1792,  till 
which  time  the  plaintiff's  rent,  at  the  rate  of  7L  per  acre  for  ten 
acres,  was  received  by  Lady  Bradstreet,  the  mother  and 
guardian  of  the  defendant,  and  it  continued  afterwards  to  be 
regularly  paid  by  plaintiff  and  received  by  the  agents  of  defen- 
danty  until  November,  1801,  when  a  notice  to  quit  was  served, 
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on  which  an  ejectment  was  brought  as  of  Easter  Term,  1802,      shakkon 
shortly  after  which  plaintiff  filed  this  bill,  and  obtained  an  in-  bbadstrbkt. 
junction. 

Defendant  by  his  answer  admitted,  that  both  before  and  after 
attaining  his  full  age  he  had  notice  of  the  agreement,  but  insisted 
that  his  estate  was  not  bound  thereby,  and  that  he  never  acted 
upon  such  agreement,  but  always  treated  and  considered  the 
plaintiff  as  tenant  from  year  to  year. 

The  case  was  fully  argued  upon  a  motion  to  continue  the  in- 
junction to  the  hearing  upon  equity  confessed ;  it  being  agreed 
by  the  parties,  that  the  opinion  of  the  Lord  Chancellor  upon 
this  motion  should  decide  the  cause. 

Mr.  Sauririy  Mr.  C.  S.  WiUiamgf  and  Mr.  Bedford  for  the 
plaintiff.     *    ♦    ♦ 

Mr.  Burton,  Mr.  Plunket,  Mr.  Conmee,  and  Mr.  Yelverton 
for  the  defendant. 

[In  the  course  of  the  argument]   the  instance  of  a  contract        [  5s  ] 
between  an  infant  and  an  adult  was  cited ;  in  which  the  latter  is 
bound,  though  the  former  was  not. 

(Lord  Chancellor  :  That  case  is  no  answer  to  the  difficulty 
raised ;  it  is  the  peculiar  privilege  of  infants  for  their  protection, 
that  though  they  are  not  bound,  yet  those  who  enter  into  con- 
tracts with  them  shall  be  bound,  if  it  be  prejudicial  to  the  infant 
to  rescind  the  contract.) 


[  yj } 


Lord  Chancellor:  jan.nx, 

I  have  looked  into  the  pleadings  in  this  cause,  and  the  cases 
which  were  cited,  and  I  am  of  opinion  that  I  ought  to  continue 
the  injunction  to  the  hearing.  This  is  the  only  order  that  I  can 
regularly  make  now ;  the  parties  will  act  on  it  as  they  see  fit. 
(His  Lordship  then  stated  the  facts  of  the  case  and  observed  that 
the  endorsement  on  the  draft  of  the  lease  by  Sir  Samuel  Brad- 
street  was  a  complete  approbation  of  the  lease,  and  a  direction 
that  possession  should  be  given  in  conformity  to  it,  provided 
Shannon  entered  into  the  short  memorandum  required ;  that  all 
the  terms  of  the  agreement  were  thus  completed  except  the 
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shankok     ascertaining  the  rent  by  an  admeasurement  of  the  lands,  and 
Bbadstbeet.  ^h^t  the  memorandam  was  completely  accepted  by  Sir  Samuel 
Bradstreet ;  His  Lordship  then  proceeded :) 

The  first  and  most  important  question  in  this  case  is,  whether 
a  contract  of  this  description,  binds  the  remainder-man,  for  that 
it  bound  Sir  Samuel  cannot  be  controverted ;  there  can  be  no 
doubt  of  that ;  it  is  as  complete  an  agreement  as  can  be  made ; 
completed  by  the  possession  in  pursuance  of  the  contract.  If  Sir 
Samuel  had  been  living  at  this  day,  and  there  had  been  an 
enjoyment  of  the  plaintiff,  and  the  other  circumstances  as  stated 
here,  there  is  no  doubt  that  if  he  had  served  such  a  notice  in 
ejectment,  he  would  have  been  restrained  and  compelled  to 
execute  the  lease.  If  he  had  been  seized  in  fee,  no  doubt  Sir 
Simon  would  be  bound  as  his  heir,  and  the  Court  would  make  a 
decree  against  him  ;  but  the  question  is,  as  Sir  Samuel  was  only 
tenant  for  life  with  a  leasing  power  (though  he  himself  was 
bound,  and  though  his  assets  would  be  bound  to  make  recom- 
pense) whether  the  remainder-man  be  bound  ?  This  brings  the 
question  to  one  of  great  importance,  namely,  whether  a 
remainder-man  be  bound  by  the  contract  of  a  tenant  for  life  to 
make  a  lease  pursuant  to  his  power  ? 
[  60  ]  This  question  is  of  importance  in  many  points  of  view.    If  the 

remainder-man  be  not  bound  in  such  cases  the  tenant  for  life  is 
put  into  a  very  awkward  situation :  a  contract  of  some  kind  he 
must  make  before  he  can  make  an  occupation  lease ;  he  must 
agree  with  the  tenant  upon  the  terms ;  the  tenant  must  prepare 
himself  to  take  possession,  for  no  lease  can  be  made  but  in  pos- 
session ;  so  that  the  whole  contract  must  be  complete  on  both 
sides  before  a  lease  can  be  made ;  it  is  evident  therefore  that 
some  contract  must  precede ;  and  if  that  is  to  be  subject  to  the 
uncertainty  of  not  being  carried  into  execution,  if  the  tenant  for 
life  should  die  in  the  meantime,  it  will  be  very  disadvantageous 
to  the  letting  of  estates  under  such  powers. 

Now  it  is  decided  in  cases  almost  without  number  that  con- 
tracts for  jointures  will  bind  the  remainder-man,  though  made 
only  in  pursuance  of  a  power  to  make  jointures.  Contracts  for 
valuable  consideration  to  execute  a  power  to  make  a  charge  of 
any  description  under  a  power,  are  also  binding  on  the  re- 
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mainder-man.    Voluntary  executions,  if  one  may  so  term  them,     Shankox 
where  there    has    been   an  imperfect  execution,  but  upon  a  Bbadstbekt. 
meritorious  consideration,  have  been  also  held  to  bind ;  as  in  the 
case  of  provision  for  wife  or  children,  or  for  payment  of  debts 
80  in  the  case  of  a  will  where  it  was  executed  in  the  presence  of 
two  witnesses  and  where  three  were  necessary ;  it  has  been  held 
to  be  good  in  equity  in  Wilkie  v.  Holmes,  1752,  t  which  has  been 
acted  upon  ever  since. 

But  it  is  objected  that  a  leasing  power  differs  from  all  these  [  6i  ] 
cases  of  powers,  and  the  difference  is  said  to  consist  in  this ;  that 
in  the  other  cases  the  remainder-man  has  no  interest  in  the 
mode  m  which  the  power  is  executed,  that  he  claims  nothing 
under  it :  but  that  under  the  leasing  power  he  claims  the  rent 
reserved.  Now,  on  what  ground  can  it  be  contended  that  that 
which  is  a  mere  charge  upon  a  remainder-man,  is  to  receive  a 
more  liberal  construction  than  what  is  not  a  mere  charge  upon 
him,  but  may  be  much  for  his  benefit  ?  In  the  case  of  powers 
to  make  leases  at  the  best  rent  that  can  be  obtained,  it  is 
evident  that  the  author  of  the  power  looks  to  the  benefit  of  the 
estate ;  and  that  the  power  is  given  for  the  benefit  both  of  the 
tenant  for  life  and  of  all  persons  claiming  after  him ;  for  where 
the  tenant  for  life  can  give  no  permanent  interest  and  his  tenant 
is  liable  every  day  to  be  turned  out  of  possession  by  the  accident 
of  his  death,  it  is  hard  to  procure  substantial  tenants ;  and 
therefore  it  is  beneficial  to  all  parties  that  the  tenant  for  life 
should  have  a  power  to  grant  such  leases.  It  is  evident  that  the 
occupying  tenant  can  afford  to  give  a  better  rent  under  such  cir- 
cumstances than  if  he  were  only  to  have  a  precarious  tenure ; 
we  see  from  the  lettings  for  three  years  in  this  Court,  and  under 
custodians  in  the  Exchequer  how  disadvantageous  short  and  pre- 
carious lettings  are;  but  if  the  letting  be  for  twenty-one  or 
thirty-one  years ;  the  tenant  does  not  consider  the  amount  of 
the  profits  for  the  first  years  so  much  as  the  profit  during  the 
term,  and  can  afford  to  be  out  of  *pocket  by  expenditure  for  the  [  •62  ] 
first  years ;  because  in  the  subsequent  years  he  will  make  it  up 
by  the  improvements  the  estate  receives  in  consequence  of  his 
expenditure.     This  therefore  is  a  power  w^hich  is  calculated  for 

t  1  Dick.  165. 
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Bhaknon  man,  entering  and  continuing  in  possession  bv  virtue  of  this 
Bbadbtbeet.  contract,  lays  out  considerable  sums  on  the  estate.  It  is 
admitted  that  he  laid  out  200Z. ;  the  bill  states  a  larger  sum,  but 
suppose  it  only  200Z.  that  would  be  within  a  trifle  of  three  years' 
rent.  It  would  be  absurd  to  suppose  that  he  did  not  lay  out 
this  money  on  the  faith  of  the  agreement.  It  is  said  that  this 
money  was  not  laid  out  till  1794 ;  but  I  think  it  is  rather  to  be 
collected  from  the  pleadings  that  it  was  laid  out  before ;  but  if 
not  laid  out  till  then,  it  was  laid  out  in  confidence  of  the  de- 
fendant's acquiescence  in  the  agreement,  and  I  think  rather 
I  *7i  ]  strengthens  the  case  of  the  plaintiff.  It  appears  that  *the 
defendant  knew  the  money  was  laid  out ;  if  he  meant  to  avoid 
the  agreement,  he  ought  to  have  given  the  tenant  immediate 
notice,  and  it  strikes  me  that  his  not  doing  so,  might  form 
a  distinct  ground  of  equity  against  Sir  Simon  Bradstreet. 

But  there  is  another  consideration  in  this  case,  arising  from 
the  length  of  time.  Here  has  been  an  enjoyment  by  the  tenant 
without  any  idea  of  a  demand  against  the  assets  of  Sir  Samuel 
Bradstreet  for  non-performance  of  his  agreement :  they  may 
have  been  administered  in  the  mean  time,  in  such  a  manner 
that  the  party  could  not  pursue  them ;  they  may  have  been 
administered  in  such  a  manner  that  they  may  be  pursued  to  the 
prejudice  of  the  representative,  who  may  have  paid  legacies, 
may  have  paid  the  residuary  legatee.  Is  this  nothing?  Shall  a 
party  now  turn  round  the  tenant  and  say,  ''  your  demand  is 
against  the  assets  of  Sir  Samuel,  and  not  against  me."  It  is  to 
be  considered  too  that  the  length  of  time  might  vary  the  demand 
against  the  assets  of  Sir  Samuel,  because  within  that  time,  the 
value  of  the  lands  has  varied,  so  that  the  damages  that  would  be 
recovered  now,  might  greatly  exceed  the  damages  that  would 
have  been  recovered  at  the  time  of  the  death  of  Sir  Samuel. 
Then,  shall  a  party  lie  by,  and  vary  the  rights  of  others  in  such 
a  way  as  this,  without  giving  them  notice  of  his  intention  to  do 
80?  The  circumstance  of  itself,  I  think,  would  be  a  strong 
ground  for  me  to  continue  the  injunction  to  the  hearing  of  the 
cause.  But  I  have  no  doubt,  on  principle,  that  a  contract  of 
this  kind  should  be  enforced  against  the  remainder-man. 

Injunction  continued  tiU  the  hearing. 
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TAGGAET  v.  TAGGAET.f  i802. 

(1  Schoales  &  Lefroy,  84—900  ^^'  *• 

1803 
By  antennptial  articles  of  agreement  certain  property  waa  bound  '*  to  * 

be  the  right  title  and  interest  of  the  issue  "  of  the  marriage.  1.  * 

Held,  that  the  settlement  was  exeontory,  and  created  a  tenancy  in    Bedbsdalb 

common  between  the  children  of  the  marriage.  L.O. 

OF   I&BLAKD. 

William  Taggabt  the  elder,  the  grandfather  of  the  plaintiff,  r  g4 1 
being  possessed  of  the  lands  in  question,  by  virtue  of  a  lease  for 
years  mth  a  covenant  for  renewal  toties  quoties,  held  under  the 
see  of  Baphoe,  and  a  marriage  being  intended  between  his  son 
William  Taggart  and  Bebecca  Finlow,  articles  of  agreement 
bearing  date  28th  November,  1771,  were  entered  into  between 
Wm.  Taggart  the  elder,  Wm.  Taggart  the  younger,  and  Bebecca 
Finlow,  whereby  ''  It  was  witnessed,  that  in  case  said  marriage 
took  place,  the  said  Wm.  Taggart  the  elder  bound  as  a  dowry  or 
marriage  portion  to  his  son  W.  T.  the  younger  along  with  the 
said  Bebecca  Finlow,  the  whole  and  every  part  and  parcel  of  the 
farm  of  land  that  he  then  actually  held  and  enjoyed  in  the  town 
of  Lislaferty,  the  one  half  of  said  farm  to  be  the  right,  title,,  and 
interest  of  the  issue  whether  son  or  daughter  if  begotten  on  the 
body  of  said  Bebecca  by  said  William  the  younger,  together  with 
the  sum  of  402." 

The  marriage  took  effect,  and  William  the  younger  entered 
into  possession  and  died  in  1792,  (having  been  twice  married) 
leaving  two  children  of  the  first  marriage,  namely  one  daughter, 
the  plaintiff,  and  a  son  Joseph,  (since  deceased,  and  to  whom  the 
plaintiff  has  obtained  administration)  and  five  children  of  the 
second  marriage.  By  his  will  he  took  upon  him  to  dispose  of 
the  interest  in  the  lease,  and  his  executors  obtained  a  renewal 
thereof  in  their  own  names,  for  the  trusts  of  the  will.  This  bill 
was  filed  by  the  only  surviving  issue  of  the  first  marriage, 
against  the  second  wife,  the  children  of  the  second  marriage,  and 
the  executors  *of  William  the  younger,  and  it  prayed  that  the  [  *s:p  j 
articles  of  November,  1771,  might  be  carried  into  execution, 
and  the  plaintiff  decreed  to  be  entitled  to  the  possession  of  the 
moiety  of  the  lands  thereby  agreed  to  be  settled  to  the  use  of  the 

t  Mayn  V.  Mayn  (1867)  L.  E.  5  Bq.  150,  17  L.  T.  N.  S.  439. 

c  2 
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BU8HELL  very  mischievous  consequences.  But  I  think  the  words  of  the 
BusHELL.  Irish  Act  explain  the  difference  that  has  arisen :  the  third  clause 
[*102]  provides  that  a  deed  which  in  any  way  affects  lands  *shall 
be  taken  as  good  in  law  and  equity  according  to  the  priority  of 
time  of  registering.  Thus  it  is  expressly  enacted  that,  whatever 
be  the  nature  of  the  instrument,  priority  in  the  time  of 
registering  shall  give  it  priority  of  operation  both  at  law  and 
equity.  This  controls  courts  of  equity :  they  cannot  say  that 
the  prior  legal  deed  shall  draw  to  it  the  subsequent  unregistered 
instrument,  to  the  prejudice  of  the  intermediate  registered 
instrument.  But  then  the  Act  does  not  warrant  any  fraud ;  it  is 
made  in  favour  of  bond  fide  purchasers ;  and  therefore  if  a  person 
purchases  the  estate  of  another  with  notice  that  he  has  made  a 
lease  which  is  not  registered,  he  acts  fraudulently  in  enabling 
himself  to  set  aside  a  lease  which  the  maker  of  it  could  not 
have  set  aside.  That  was  the  case  of  Lord  Forbes  v.  Deniston, 
(2  Br.  P.  G  425,)  and  the  case  on  the  Yorkshire  registry  before 
Lord  KiNG.f  Therefore  I  do  not  think  it  necessary  for  the  sake 
of  supporting  any  thing  which  I  have  heard  of  as  having  been 
held  in  this  country,  to  consider  the  registry  as  notice.  I  think 
it  is  not  notice,  but  it  has  the  effect  of  giving  priority  except  in 
case  of  fraud  (as,  where  the  party  has  had  notice  aliunde)  and 
that  is  a  priority  which  a  court  of  equity  or  of  law  cannot  take 
away. 

On  the  whole  of  this  case  therefore,  I  have  no  sort  of  doubt  of 
the  true  construction  of  this  Act.  The  instrument  registered 
must  prevail  against  a  subsequent  registered  instrument,  by 
force  of  the  clause  in  the  4th  sect,  that  being  an  instrument 
which  affects  lands  it  shall  be  good  not  only  at  law  but  in  equity 
according  to  the  priority  of  registry.  This  is  not  at  all  grounded 
on  the  next  section  of  the  Act,  which  avoids  unregistered 
conveyances:  that  is  a  provision  of  a  totally  different  description. 
The  meaning  of  the  former  clause  I  take  it,  is  to  give  full 
effect  by  force  of  the  registry  even  to  articles,  if  registered^ 
[♦103]  against  a  legal  conveyance:  *so  that  the  Act  has  given  to 
contracts  registered  a  force  and  effect  with  respect  to  lands 
themselves,  which  they  have  not  in  England,  there  being  no 
such  clause  in  the  English  Begistry  Act ;  this  I  take  to  be  the 

t  Blades  y.  Blades,  1  Eq.  Abr.  338. 
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trae  meaning  of  the  Act,  as  far  as  I  can  collect ;  and  it  will 
answer  all  the  purposes  of  every  decision  on  the  subject. 

It  is  true,  the  registry  is  considered  as  notice  to  a  certain 
extent;  no  person  thinks  of  purchasing  an  estate  without 
searching  the  registry,  and  if  he  searches  he  has  notice ;  but  I 
think  it  cannot  be  considered  as  notice  to  all  intents,  on  account 
of  the  mischiefs  that  would  rise  from  such  a  decision.  For  if  it  is 
to  be  taken  as  constructive  notice,  it  must  be  taken  as  notice  of 
every  thing  that  is  contained  in  the  memorial :  if  the  memorial 
contains  a  recital  of  another  instrument,  it  is  notice  of  that 
instrument, — if  a  fact,  it  is  notice  of  that  fact.  It  strikes  me  to 
be  a  better  and  safer  way  of  considering  it,  to  let  the  words  of  the 
act  operate  by  their  own  force,  and  that  the  registry  shall  not  be 
taken  as  notice  more  here  than  it  is  in  England,  or  in  the  colonies, 
where  it  has  been  uniformly  held  that  even  enrolments  are  not 
considered  as  notice.    *    *     * 


B0BHELL 
BUBHBLL. 


O'HEELIHY  V.  HEDGES. 

(1  Schoales  &  Lefioy,  123—131.) 


1803. 
March  8. 


A.  being  in  insolvent  circumstances,  suffers  another  person  to  become    Bbossdale, 
the  apparent  owner  of  his  farm  (though  under  a  secret  trust  for  him) ;         tr  Ta  -n 
A.  shall  not  have  against  the  landlord,  a  specific  execution  of  an  agree- 
ment made  by  him  with  the  trustee,  the  landlord  supposing  the  trustee        ^  ^^^  3 
to  have  been  the  rightful  owner,  and  confiding  in  his  solvency.f 

The  payment  of  increased  rent  imder  an  alleged  agreement  for  a 
renewed  lease  is  not  an  act  of  part-performance  by  the  tenant-f 

A  bill  prayiog  execution  of  an  agreement  for  a  lease  for  lives  ought 
to  name  the  liyes  to  be  inserted.f 

The  plaintiff,  in  the  year  1785,  was  possessed  of  the  lands  of 
Tullytready  and  Carriginane  by  virtue  of  a  lease  under  the 
defendant  Hedges  for  a  term  of  which  twenty-six  years  were  then 
unexpired,  at  the  yearly  rent  of  602.  and  having  become  distressed 


t  As  to  the  assignability  in  ordinary 
cases  of  a  contract  to  grant  a  lease, 
see  BuMand  v.  Fapillon  (1866),  L.  B. 
2  Ch.  67,  36  L.  J.  Ch.  81,  15  L.  T. 
N.  S.  378.  As  to  treating  payment 
of  increased  rent  as  an  act  of  part- 
perfonnance  by  a  tenant,  see  Nunn 


V.  Fabian  (1865)  L.  E.  1  Ch.  39, 
35  L.  J.  Ch.  140,  13  L.  T.  N.  S.  343, 
(where  however  there  was  other 
evidence  of  the  agreement  for  a 
lease).  As  to  naming  the  lives  to  be 
inserted  in  a  lease,  see  WUHama  v. 
Bri9co  (1882)  22  Ch.  D.  441.— O.  A.  S. 


24  1808.    Ib.  CH.    1  SCH.  &  LEF.  123—124.         [r.b. 

O'Hebuht  and  being  apprehensive  that  his  farm  would  be  sold  under  an 
Hbdgbs.  execution,  he  conveyed  it  to  defendant  Timothy  Biordan,  in  trust, 
and  for  the  purpose  of  securing  a  debt  due  to  himself  and  of 
protecting  it  from  his  other  creditors :  soon  after  this,  the  plain- 
tiff was  arrested  for  debt  and  lay  in  goal  till  the  year  1790,  and 
Timothy  Biordan  got  into  possession  and  converted  the  profits 
of  the  farm  to  his  own  use.  In  March,  1789,  Timothy  Biordan, 
conveyed  to  James  Biordan,  who,  as  a  friend  and  relation  of 
the  plaintiff  undertook  to  hold  for  his  benefit  and  for  the  dis- 
charge of  his  debts ;  but  this  conveyance,  as  well  as  that  from 
plaintiff  to  Timothy,  was  on  the  face  of  it  an  absolute  conveyance. 
James  Biordan  having  got  into  possession  entei^  into  a  treaty 
with  Hedges  for  a  further  lease,  representing  himself  as  the 
actual  owner  of  the  old  term,  and  on  the  25th  of  November,  1789, 
the  following  proposal  was  made  by  James  Biordan  and  accepted. 
"I  do  hereby  propose  and  promise  to  pay  Bobert  Hedges,  Esq. 
80{.  a  year  for  the  lands  of  Tullytready  and  Carriginane  on  my 
getting  a  lease  of  the  same  for  three  lives  and  sixty-one  years  in 
reversion,  to  hold  the  said  lands  in  as  large  and  ample  a  manner 
as  I  now  hold  the  same,  save  and  except  the  wood  at  the  side 
next  the  road,  which  I  am  satisfied  to  give  to  Mr.  Hedges ;  leases 
[  *124  ]  to  be  perfected  at  the  request  of  either  party  and  to  ^commence 
the  12th  day  of  May  next ;  given  under  my  hand  this  25th  day 
of  November  1789." — "  I  agree  to  the  above,  certain  clauses  being 
included.  Bobt.  Hedges."  This  agreement  was  made  in  con- 
sideration of  a  fine  of  1002.,  which  was  paid  by  James  Biordan 
to  Hedges,  and  the  wood  in  the  agreement  mentioned  was  given 
up  to  Hedges,  who  also  received  the  advanced  rent  for  a  year  or 
two.  In  February,  1790,  plaintiff  having  got  out  of  confinement 
found  means  to  procure  from  James  Biordan  an  instrument 
which  amounted  to  an  acknowledgment  that  he  held  the  lands  as 
a  trustee,  but  Biordan  still  refusing  to  give  up  possession,  this 
bill  was  filed  in  December,  1791,  charging  that  the  Biordans  were 
trustees  for  plaintiff,  and  praying  accounts  against  them,  and 
that  James  Biordan  shauld  reconvey,  and  that  Hedges  should  be 
decreed  specifically  to  execute  to  the  plaintiff  a  lease  pursuant  to 
the  said  agreement :  but  the  bill  did  not  name  any  lives  to  be 
inserted  in  the  lease. 
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Hedges  by  his  answer  denied  all  knowledge  of  the  dealing  O'Hkbuht 
between  the  Biordans  and  plaintiff,  and  said  that  James  Biordan  hedges. 
informed  him  he  had  purchased  plaintiff's  interest  and  had  a 
good  title  to  it,  and  that  he  was  willing  to  surrender  the  old  lease, 
and  on  getting  a  new  one  would  build  a  new  house,  and  expend 
1,000^.  in  improving  the  lands ;  and  that  he  relying  on  the  truth 
of  such  assertions  did  enter  into  such  agreement ;  but  inasmuch 
as  he  had  reason  to  believe  he  had  been  imposed  on  and  deceived 
by  James  Biordan,  and  by  his  answer  also  offered  to  pay  the  lOOL 
£ne  as  the  Court  should  direct,  he  submitted  that  he  was  not 
bound  to  carry  said  agreement  into  execution.  There  was  proof 
that  he  cut  timber  in  the  wood  excepted  in  the  agreement,  and  had 
begun  to  build  a  wall  round  it,  which  he  had  abandoned  as  soon 
as  he  became  apprized  of  plaintiff's  claim,  after  raising  it  one  or 
two  feet :  it  was  also  in  proof  that  plaintiff  was  in  poor  circimi- 
stances  *and  utterly  unequal  to  the  performance  of  the  agreement  [  *125  ] 
which  he  sought  to  have  executed. 

The  cause  came  on  to  be  heard  before  Lord  Glabe  on  the  9th 
of  May,  1800,  when  it  appearing  to  his  Lordship  that  the 
Biordans  were  trustees  for  the  plaintiff  as  charged  by  the  bill,  he 
directed  accounts  against  them  as  such,  but  dismissed  the  bill  so 
far  as  it  sought  a  specific  execution  of  the  article  from  the  defen- 
dant Hedges :  and  upon  this  the  plaintiff  obtained  an  order  for  a 
re-hearing  against  Hedges. 

Mr.  Burston^  Mr.  O* Grady ^  Mr.  Williams  and  Mr.  D'Arcy 
for  the  plaintiff: 

*  *  Mr.  Hedges  does  not  say  here  that  he  would  not  have 
dealt  with  the  plaintiff,  but  only  prays  to  be  discharged  from  the 
agreement  on  the  ground  of  his  having  been  imposed  on  by 
Biordan.  Neither  is  insolvency  made  a  ground  for  defence  in  the 
answer :  but  if  it  were,  it  would  not  afford  a  sufficient  reason  for 
Hedges'  refusing  to  perform  his  agreement:  *  *  Part-per- 
formance, sufficient  to  take  the  agreement  out  of  the  statute, 
appears  in  *the  payment  of  the  lOOZ.  fine,  and  in  the  actual  [  *126  ] 
possession  of  the  wood  by  the  defendant,  and  his  accepting  the 
advanced  rent.    ♦    ♦    * 
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O'Hebliht  Mr.  Egan  for  the  defendant : 

HsDGBs.  It  is  evident,  and  admitted  by  the  argument  for  the  plaintiff, 
that  he  was  insolvent,  and  that  Hedges  never  would  have  made 
a  lease  to  him,  nor  to  Biordan  if  he  had  known  him  to  be  a 
•  trustee  for  plaintiff :  then  this  case  falls  within  the  reason  of  the 
decision  in  Eyre  v.  Pophaniy  1  Br.  C.  C.  95,  in  notis;  *  * 
Philips  V.  the  Duke  ofBti^ks,  1  Vern.  227.     *     *     ♦ 

Lord  Chancellor  : 

I  think  in  this  case  when  we  consider  the  grounds  on  which  the 
plaintiff  comes  into  a  court  of  equity  against  Mr.  Hedges,  we 
shall  feel  that  he  has  not  made  out  sufficient  ground  of  relief 
against  him.  The  sole  title  on  which  the  plaintiff  puts  his  right 
to  come  into  this  Court  is,  the  rule  in  equity  that  a  trustee  shall 
gain  no  benefit  to  himself  by  any  act  done  by  him  as  trustee,  but 
that  all  his  acts  shall  be  for  the  benefit  of  his  cestui  que  trust. 
That  rule  is  established  in  order  to  keep  trustees  in  the  line  of 
I  ♦127  ]  their  duty,  but  not  for  the  purpose  *of  being  an  injury  to  a  third 
person,  if  the  principal  injury  shall  be  to  him.  Now  that  seems  to 
be  the  ground  on  which  the  plaintiff  goes  in  this  case,  for  he  has 
no  claim  against  Mr.  Hedges  of  any  other  description,  but  simply 
that  control  which  courts  of  equity  assume  over  trustees  to  keep 
them  within  their  duty. 

This  being  so,  what  are  the  circumstances  of  this  particular 
case?  The  plaintiff  has  no  right  to  complain  that  James 
Biordan  was  the  apparent  owner  of  the  land,  for  he  meant  that 
he  should  appear  so,  and  the  concealment  of  any  interest  in  the 
plaintiff  was  part  of  the  agreement  between  them.  The  plaintiff 
meant  that  the  world  should  consider  Biordan  as  the  owner  of 
the  lease,  and  Mr.  Hedges  was  therefore  to  take  him  as  owner. 
In  most  of  the  cases,  the  person  contracting  as  trustee,  has  been 
openly  a  trustee,  as  for  instance  an  executor ; — ^has  been  a  person 
whose  character  expressly  appears  in  the  instrument  creating  his 
title.  Here,  on  the  contrary,  the  very  instrument  on  which  the 
plaintiff  relied  to  establish  his  case  is  dated  in  February,  1790» 
and  this  contract  is  dated  of  the  November  preceding — so  that 
the  very  deed  on  which  the  title  of  the  plaintiff  is  founded  is 
subsequent  to  the  contract  with  Mr.  Hedges ;  and  at  the  time  of 
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the  contract  with  Hedges,  it  does  not  appear  that  the  plaintiff   O'Hbbuhy 
could  have  established  his  claim  against  Biordan.    That  claim  is      hedqbs. 
now  established.! 

Under  these  circumstances  the  plaintiff  comes  into  a  court  of 
equity.  Now,  what  is  the  nature  of  the  dealing  between  Biordan 
and  Hedges  ?  It  is  manifestly  a  dealing  on  the  part  of  Hedges 
with  a  man  of  substance,  a  man  capable  of  performing  the  terms 
of  the  agreement ;  such  must  have  been  the  representation  made 
to  Hedges  at  the  time ;  and  it  could  *not  be  imagined  for  a  [  *^28  ] 
moment  that  the  plaintiff  would  answer  such  a  description.  It 
is  clear  that  Hedges  cannot  be  compelled  to  perform  this  agree- 
menty  unless  he  has  covenants  from  Biordan  as  a  man  of  sub- 
stance for  the  performance  of  these  terms :  now  though,  if  the 
lease  had  been  executed,  Biordan  would  have  been  bound,  and 
then  the  plaintiff  would  have  had  a  right  to  an  assignment  on 
indemnifying  Biordan  from  the  covenants,  yet  where  is  his  right 
to  compel  Biordan  to  enter  into  these  covenants  ?  I  apprehend 
the  principle  of  equity  does  not  compel  him  to  do  so.  (And  I  am 
to  consider  what  was  the  value  of  the  lands  in  1789  ;  not  what  it 
is  now,  and  whether  it  was  so  valuable  that  another  person 
would  have  been  disposed  to  indemnify  against  these  covenants.) 
But  I  cannot  compel  Biordan  to  enter  into  these  covenants :  if  he 
had  entered  into  them,  and  had  done  an  act  that  was  fraudulent 
against  his  cestui  que  trust,  he  must  have  abided  by  the  conse- 
quences ;  but  not  having  done  so,  can  I  decree  him  to  enter  into 
these  covenants  ?  Yet  I  must  do  so,  to  make  the  decree  that  is 
sought :  on  this  ground  therefore  it  is  very  difficult  to  make  the 
decree  that  is  sought. 

But  the  plaintiff  by  his  bill  does  not  offer  any  thing  on  the 
subject :  he  does  not  name  lives  to  be  inserted  in  the  lease,  which 
is  an  important  part  of  this  case,  for  the  lease,  if  any,  must  be 
for  three  lives :  lives  named  in  1789,  might  all  have  died,  or  two 
of  them,  or  one  of  them  might  have  died  since.  The  circumstance 
of  delay  is  very  considerable  in  this  case :  and  it  is  no  excuse 
that  the  plaintiff  was  under  difficulties,  for  though  that  would 
excuse  a  delay  that  was  prejudicial  to  himself,  it  would  not  excuse 
a  delay  that  was  an  injury  to  a  party  who  is  now,  in  1803,  to 

t  By  the  former  decree. 
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O'Hebliht    have  a  lease  forced  upon  him  which  ought  to  have  been  executed 

Hedges.      ^  ^790. 

[  129  ]  The  whole  case  of  the  plaintiff  rests  upon  part-performance ; 

for  without  it,  his  case  comes  within  the  Statute  of  Frauds. 
Now  what  is  the  part-performance  relied  on  ?  is  it  payment  of 
the  sum  of  lOOZ.  ?  that  payment  is  no  injury  to  the  plaintiff :  it 
is  an  injury  to  Biordan,  who  cannot  be  allowed  it  against  the 
plaintiff :  and  the  increased  rent  stands  on  the  same  ground.! 

Then  comes  the  possession  of  the  wood-land  by  Mr.  Hedges, 
the  only  thing  that  makes  any  difficulty  in  the  case.  What  are 
the  circumstances  with  respect  to  that?  it  is  true  he  had  the 
possession  and  cut  down  the  trees.  They  were  his  own  trees, 
and  it  was  no  injury  to  the  tenant  to  cut  them  down,  except  the 
trespass  on  the  land  if  he  entered  to  cut  them  down  without 
authority.  But  I  will  suppose  that  his  object  was  to  take  this 
ground  into  his  demesne :  that  object  is  defeated ;  for  before  he 
had  raised  his  wall  two  feet  high,  these  matters  came  out,  and 
then  he  abandoned  it.  From  1791  to  1803  he  had  received  no 
benefit  from  the  contract :  and  it  was  not  his  fault  that  he  had 
not,  for  he  was  deceived  by  the  person  with  whom  he  contracted, 
who  did  not  acknowledge  that  he  was  a  trustee ;  and  the  instru- 
ments under  which  he  claimed  an  interest  did  not  shew  him  to 
be  a  trustee,  so  as  to  raise  a  constructive  notice  against  Mr. 
Hedges.  Is  this  a  ground  for  a  court  of  equity  to  interpose  by 
decreeing  a  specific  execution,  which  is  an  extraordinary  mode  of 
relief,  given  to  aid  the  defective  relief  that  a  court  of  law  can 
afford,  which  can  only  give  damages?  Suppose  Biordan  had 
brought  his  action  against  Hedges; — what  damages  would  a  jury 
give  him  ?  none  at  all,  or  merely  nominal,  because  he  was  not 
fairly  dealt  with.    He  would  be  obliged  to  pay  the  100/.,  indeed, 

[  ^180  ]  and  that  he  offers  to  do  *by  his  answer.  But  this  is  a  contract 
on  which  no  action  at  law  could  be  maintained,  notwithstanding 
what  Mr.  Justice  Bulleb  says  in  one  or  two  cases,  that  part-per- 
formance  takes  a  case  out  of  the  statute,  at  law  as  well  as  in 
equity.  That  opinion  will  be  found  wrong ;  and  I  recollect  Mr. 
Justice  BuLLER,  upon  being  pressed  with  the  consequences  of 

t  That  payment  of  money  is  not  touching  land,  vid.  ante,  p.  3,  Clinan 
part-performance  of   an  agreement     v.  Coohty  and  cases  there  referred  to. 
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that  opinion  in  case  of  a  demurrer  to  evidence,  being  obliged  to    o'Hebliht 
abandon  the  position.    The  ground  on  which  a  court  of  equity      HBDCEa 
goes  in  cases  of  part-performance,  is  that  sort  of  fraud  which  is 
cognizable  in  equity  only. 

But  suppose,  instead  of  an  action,  that  Biordan  had  filed  his 
bill  against  Hedges.  Biordan  covld  not  have  a  specific  perform- 
ance because  he  had  misconducted  himself,  so  that  the  bill  would 
have  been  dismissed  as  against  him*  Then  what  is  this  case  ? 
The  plaintiff  can  stand  only  in  the  situation  of  Biordan,  on  the 
principle  that  Biordan  being  trustee  can  gain  no  benefit  to  him- 
self, and  bringing  it  to  that,  I  think  the  decree  was  right. 

There  is  a  great  deal  to  be  considered  with  respect  to  contracts 
of  this  kind.  Here  is  a  contract  for  the  occupation  of  land,  in 
which  contract  the  solvency  and  the  character  of  the  tenant  are 
intimately  concerned :  they  are  not  so  important  however  as  if 
the  lease  were  at  a  rack-rent — there,  the  solvency  and  character 
of  the  tenant  are  every  thing.  Now,  suppose  a  trustee  was  to 
contract  for  a  lease  at  a  rack-rent,  and  that  cestui  que  trust 
filed  a  bill  for  a  s})ecific  performance :  says  the  defendant,  "  I 
agreed  with  this  man  as  a  good  tenant — a  solvent  man,  and 
skilled  in  the  improvement  of  ground ;  you  are  poor — ^you  are 
ignorant  of  the  cultivation  of  land ;  and  because  he  happens  to 
be  your  trustee,  though  there  is  no  trust  apparent,  must  I  put 
upon  my  estate  a  tenant  who  will  ruin  it  ?  "  Can  this  be  equity  ? 
I  *think  not.  If  indeed  such  a  lease  had  been  actually  executed,  [  *i3i  ] 
and  without  containing  a  provision  that  the  tenant  should  not 
assign  without  license,  in  such  case  the  landlord  must  suffer  for  his 
folly.  The  difference  in  the  character  of  the  tenant  may  make  a 
great  difference  with  respect  to  the  lands,  and  may  be  an  injury 
to  the  landlord  to  an  incalculable  extent :  and  therefore  it  would 
be  dangerous  to  establish  merely  on  the  principle  that  a  trustee 
shall  gain  no  benefit  for  himself,  that  a  party  not  knowing  of  the 
trust  shall  be  obliged  to  execute  an  agreement  made  with  the 
trustee.  Suppose  a  farmer  in  possession  of  a  farm  at  a  rack- 
rent,  holding  under  an  assignment  of  a  lease,  and  being  the 
apparent  owner :  he  cultivates  the  land  well  and  gives  satisfac- 
tion to  his  landlord,  who  for  his  encouragement  proposes  to  give 
him  a  further  term,  and  he  enters  into  a  contract  to  that  effect ; 
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O'Hebliht  and  then  the  person  who  assigned  the  lease  starts  up  and  insists 
Hedges,  that  the  farmer  was  his  trustee,  and,  though  the  landlord  knew 
nothing  of  such  trust,  that  he  must  execute  a  lease  to  him  and 
not  to  the  tenant.  Surely  the  landlord  has  a  right  to  say,  '^  I 
never  would  have  entered  into  such  a  contract  with  you."  This 
in  principle  comes  up  to  the  present  case. 

I  think  it  would  be  infinitely  too  much  to  found  such  a  decree 
as  is  sought,  upon  a  principle  made  for  a  quite  different  purpose, 
and  therefore  I  think  the  former  decree  ought  to  be  affirmed,  but 
without  costs,  as  there  was  some  doubt  in  the  case. 


1803. 
yfareh  9. 

REDBBDALE, 
L.C. 

OF  iBELAin). 

[132] 


HUGHES  V.  KEAENEY. 

(1  Schoales  &  Lefroy,  132—136.) 

Purcliaae-inoney  unpaid,  is,  primd  facie,  a  lien  on  the  lands  sold;  and 
if  a  security  is  taken  for  that  money,  it  lies  on  the  vendee  to  show  that 
the  Tender  agreed  to  rest  on  that  security,  and  to  discharge  the  lands. 

A  note  passed  by  vendee  to  a  trustee  for  part  of  the  purchase-money, 
out  of  the  amount  of  which  incumbrances  then  not  ascertained  were  to 
be  satisfied,  and  the  balance  only  paid  to  the  vendor,  is  not  such  a 
security  as  will  discharge  the  lien  on  the  lands. 

Purchase-money  remaining  in  the  purchaser's  hands  to  pay  off  incum- 
brances shall  bear  interest. 

By  indentures  of  lease  and  release,  bearing  date  the  18th  and 
19th  days  of  March,  1741,  Thomas  Hughes  conveyed  the  lands  of 
Moortown  in  fee  to  John  Kearney,  the  father  of  defendant,  in 
consideration  of  the  siim  of  2,050Z. ;  and  a  receipt  for  that  sum 
was  executed  on  the  back  of  the  conveyances :  but  the  sum  of 
1,2452.  remaining  unpaid  at  the  time  of  executing  the  deeds, 
Kearney  executed  a  promissory  note  for  that  sum  to  William 
Knox  as  a  trustee  for  Hughes ;  and  there  being  debts  of  Hughes 
affecting  the  lands,  the  amount  of  which  was  not  ascertained,  it 
was  agreed  that  the  note  should  remain  in  the  hands  of  the 
trustee  until  they  should  be  ascertained.  In  July,  1742,  Kearney 
paid  6002.  to  the  trustee  in  part  discharge  of  the  note,  and  in 
August,  1743,  he  paid  off  a  judgment  debt  affecting  the  lands,  of 
8402.  1«.  Id.  Several  other  small  payments  were  made,  the  last 
of  which  was  on  the  7th  of  April,  1746,  at  which  time  there 
was  a  balance  due  of  3212.  on  account  of  the  note.    In  December 
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1749,  Kearney  filed  a  bill  against  Hughes  and  Knox,  praying  an  Huohbs 
account  of  judgment  and  incumbrances  affecting  the  land,  and  kbasnet. 
that  they  should  account  with  him ;  and  that  the  note  sh9uld  be 
brought  in  and  given  up  to  Kearney,  he  paying  what  was  due 
thereon,  (if  any  thing).  That  suit  was  protracted  from  various 
causes  till  June  1767,  when  there  was  a  decree  to  account,  but 
nothing  further  was  done  in  the  cause. 

Thomas  Hughes  died  in  May,  1769,  and  in  February,  1770, 
the  present  bill  was  filed  by  his  younger  children,  the  principal 
object  of  which  was  to  make  the  purchased  lands  liable  *to  a  [  *133  ] 
sum  of  1,000Z.  part  of  the  marriage  portion  of  the  mother  of  the 
plainti& ;  and  for  this  purpose  it  charged  that  by  the  marriage 
settlement  of  the  mother  (in  which  Kearney  was  a  trustee,) 
Hughes  had  been  empowered  to  lay  out  this  part  of  her  fortune 
in  lands ;  that  he  did  purchase  the  lands  of  Moortown  with  this 
money,  of  which  Kearney,  had  notice,  who  therefore,  as  it 
insisted,  took  the  lands  cum  onere.  Notice  was  however  denied 
by  Kearney,  and  the  plaintiffs  had  failed  in  proving  this  part  of 
their  case :  but  the  transaction  of  the  promissory  note,  as  above 
mentioned,  appeared  upon  the  pleadings,  though  the  bill  did  not 
pray  any  specific  relief  on  that  ground.  Kearney  the  purchaser 
answered  in  1771,  and  died  soon  after,  and  the  suit  was  revived 
against  his  heir  at  law,  the  present  defendant,  who  answered  in 
1772,  and  in  1789  the  suit  was  again  revived. 

On  the  hearing,  Lord  Clabe  directed  an  account  of  the  prin- 
cipal and  interest  due  on  the  foot  of  the  purchase-money,  and  an 
account  of  the  personal  estate  of  Kearney  the  purchaser,  and  it 
being  reported  in  November,  1801,  that  there  was  then  due  for 
principal  and  interest  the  sum  of  1,4092.  11^.  Id.  and  tha 
Kearney  had  left  no  personal  estate,  and  the  cause  being  set 
down  to  be  heard  on  report  and  merits,  his  Lordship  on  the  21st 
of  December,  1801,  decreed  the  said  sum  with  interest  from  the 
date  of  the  report,  to  be  a  charge  upon  and  to  be  raised  out  of 
the  lands  of  Moortown. 

The  cause  coming  on  now  to  be  re-heard, 

Mr,  WUliam  Johnson^  for  the  defendant,  stated  two  objec- 
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HnoREs  tions  to  the  decree :  First,  that  interest  was  given  on  the  sum  of 
Keakket.  321^-  reported  due  in  April,  1746 ;  and  secondly,  that  that  debt 
[  *134  ]  was  made  a  lien  on  the  lands  :  but  the  order  for  *re-hearing  did 
not  go  to  the  first  question,  and  therefore  it  was  not  discussed  ; 
the  Lord  Ghancellob,  however,  intimated  his  opinion  that  the 
decree  was  right  in  that  respect,  the  rule  being  that  when  part 
of  the  purchase-money  remains  in  the  hands  of  the  purchaser  for 
the  purpose  of  paying  off  incumbrances,  it  shall  bear  interest. 

Mr.  Wm,  Johnson  to  the  second  objection  [cited  Blackhurne 
V.  Gregson,  1  Br.  C.  C.  424.  Bond  v.  Kent,  2  Vern.  281,  and 
[  135  ]  FaweU  v.  Heelis,  Ambl.  724] .  Courts  of  equity  have  never  gone 
so  far  as  to  allow  a  vendor,  after  accepting  a  security,  to  desert 
it  and  resort  to  his  lien  on  the  lands.  In  many  cases,  a  collateral 
security  is  more  eligible  than  to  have  a  lien  on  the  lands,  which 
will  oblige  a  party  to  come  into  equity  for  relief. 

Mr.  O'Orady  and  Mr.  B.  Hamilton,  for  the  plaintiff,  were 
not  called  on  to  argue  the  case. 

Lord  Chancellor: 

In  the  case  in  2  Vern.  [Bond  v.  Kent]  it  was  manifestly  the  in- 
tention of  the  parties  that  the  amount  of  the  note  should  not  be 
a  lien  on  the  lands ;  else  they  would  have  had  a  mortgage  for  the 
whole :  the  seller  took  the  estate  for  his  debtor  for  part  of  the  pur- 
chase-money, and  was  content  with  the  note  for  the  remaining 
part.  But  is  there  any  case  where  the  heir  of  the  vendee  has 
been  permitted  to  hold  what  his  ancestor  unconscientiously  ob- 
tained ?  and  is  not  a  thing  unconscientiously  obtained,  when  the 
consideration  is  not  paid  ?  Suppose  that  nothing  was  paid,  but 
that  a  receipt  was  signed  by  the  vendor :  a  purchaser  from  the 
vendee  without  notice  could  hold ;  but  if  the  person  claiming  as 
a  purchaser  admitted  that  the  consideration  was  not  paid,  this 
would  be  taken  primd  facie  as  a  fraud,  and  it  would  lie  upon  him 
to  shew  that  it  was  not  a  fraud.  So,  it  lies  on  the  purchaser  to 
shew  that  the  vendor  agreed  to  rest  on  the  collateral  security  ; 
primd  facie,  the  purchase-money  is  a  lien  on  the  lands. 

But  in  this  case  the  purchaser's  note  is  nothing  but  a  mere 
memorandum,  put  into  the  hands  of  a  trustee,  to  enable  the 
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purchaser  first  to  pay  off  incambrances,  and  then  to  be  'subject      Ucghrs 
to  an  account,  and  the  balance  only  to  be  received  by  the     keabney. 
vendor.     It  cannot  be  considered  that  the  vendor  relied  on  it  as       r  *i36  ] 
a  security.     Suppose  bills  given  as  part  of  the  purchase  money, 
and  suppose  them  drawn  on  an  insolvent  house:    shall  the 
acceptance  of  such  bills  discharge  the  vendor's  lien  ?  they  are 
taken,  not  as  a  security,  but  as  a  mode  of  payment. 

Decree  affirmed,  icith  coats. 


CAMPBELL  V.   SANDYS.f  isos. 

(1  Schoales  &  Lefroy,  281—296.)  Dee.  21«  23. 

Quasi  estate  tail,  how  barred  ?  Redkbd A  lk, 

[In  this  case,  after  deciding  a  question  of  construction  upon  an  q,  ibeland. 
executory  settlement  of  leaseholds  for  lives  renewable  for  ever,        [  28i  ] 
the  LoBD  Chamgellor  considered  the  further  question,  whether 
the  will  of  a  quasi  tenant  in  tail  of  such  leaseholds  would  operate 
to  bar  such  entail  and  the  remainders  over.    Upon  this  point  he 
observed :] 

It  has  been  contended  that  if  this  had  been  a  quasi  estate  tail  [  294  ] 
the  will  would  have  operated  to  bar  the  quasi  estate  tail  and 
limitation  over.  It  is  not  necessary  for  me  to  decide  this  point ; 
bat  it  has  been  so  much  argued,  and  on  the  authority  of  a 
dictum  of  Lord  Kenyon,!  that  I  think  it  may  be  useful  to  state 
what  has  occurred  to  me  upon  it.  I  think  the  point  ought  to  be  ' 
very  well  considered  before  any  person  ventures  to  make  a 
decision  according  to  that  dictum.  The  whole  law  on  the  subject 
is  founded  on  the  principles  applied  to  the  case  of  a  fee  simple 
conditional  at  common  law;  that  the  party  had  a  power  of 
alienation,  the  effect  of  which  would  be  to  devest  the  estate  under 
which  the  person  claiming  as  heir  of  the  body,  or  by  virtue  of  a 
limitation  over,  was  to  take.  If  that  estate  was  devested,  the 
right  of  the  issue,  and  of  the  remainder-man  in  default  of  issue, 
was  destroyed,  because  the  estate  on  which  it  was  to  depend  was 
also  destroyed.    I  can  find  no  decision  that  at  all  warrants  Lord 

t  Re  Barher'$  SMed  Estates  (1881)      L.  T.  433. 
18  Ch.  D.  624,  50  L.  J.  Ch.  769,  45         t  Doe d. Blake y.LuxUm^QT. E.  292. 
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Campbell  Kenton's  dictum;  I  find  that  he  only  stated  it  as  something  that 
SAMDV8.  Lord  NoBTHiNGTON  threw  out  in  Grey  v.  Mannock ;  t  I  have  not 
found  any  note  of  thai  case.  On  the  other  hand  in  Blake  v. 
Blake ,1  it  was  never  considered  that  a  will  could  have  such 
operation ;  for  I  find,  from  my  note  of  that  case,  that  though  the 
estate  was  devised,  the  argument  did  not  turn  on  the  will ; 
nobody  conceiving  that  the  estate  would  pass  by  it,  if  the  quasi 
[  *295  ]  estate  tail  subsisted  at  *the  death  of  the  testator.  The  whole 
argument  turned  on  the  fact  of  the  surrender  of  the  lease  and 
the  grant  of  a  new  lease  to  the  qua^si  tenant  in  tail ;  and  this  was 
held  to  bar,  because  the  estate  was  altered.  The  quasi  tenant  in 
tail  had  gained  the  absolute  interest  at  law,  and  there  was  no 
equity  to  constitute  him  a  trustee  for  his  own  issue  or  for  the 
remainder-man.  I  was  of  counsel  myself  in  that  cause :  Baron 
Etbe  was  senior  Baron  and  gave  the  judgment  in  the  absence  of 
the  Chief  Baron :  Mr.  Madocks  and  Lord  Eldon  were  also  of 
counsel  in  the  cause ;  and  I  am  persuaded  that  no  such  idea  was 
entertained  either  by  the  Court  of  Exchequer,  or  by  any  of  the 
counsel  concerned  as  that  the  will  would  have  operated  to  bar 
the  plaintiff.  Few  persons  were  better  acquainted  with  decided 
cases,  and  especially  those  decided  in  his  own  time  than  Mr. 
Madocks;  and  if  that  point  had  ever  been  decided  by  Lord 
NoBTHiNOTON,  WO  should  probably  have  heard  of  it  from  him. 
On  principle  I  think  it  impossible  that  a  will  can  have  that 
effect.  A  will  so  far  as  it  is  a  disposition  of  property  is  a 
designation  of  a  special  heir  against  the  right  of  the  person  to 
whom  the  property  would  otherwise  come  by  what  may  be  called 
devolution  of  law :  but  that  cannot  from  the  nature  of  the 
instrument  have  the  effect  of  depriving  of  a  right  a  person  who 
does  not  claim  by  devolution  of  law,  but  by  virtue  of  a  preceding 
gift  or  instrument.  That  must  have  been  the  ground  on  which 
it  was  established  that  the  will  of  a  joint-tenant  cannot  sever  the 
jointure.  It  is  an  instrument  by  which  the  maker  is  enabled 
only  to  bar  his  heir  at  law  or  representative,  but  which  cannot 
be  allowed  to  alter  the  rights  of  third  persons.     *    *    * 

t  2  Eden,  339.  J  3  P.  Wma.  (Coxe's  Edit.)  10.  note  (1). 
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FLEMING   V.  BROOK-t  im. 

(1  Schoales  &  Lefroy,  318—319.)  Feh^. 

A  choee  in  action  cannot  generally  be  described  by  reference  to  locality.        Bedksdale, 

A.  Montgomery  by  his  will  bequeathed  thus  :  "  I  give  to  Mrs.  ^'  Ibblakd. 
E.  Fleming "  (the  plaintiff)  "all  my  property  of  whatever  nature  t  '^^  3 
or  kind  the  same  may  be,  that  shall  be  found  in  her  house  in 
Dake  Street,  except  a  bond  of  F.  M.  Esq.  in  my  writing-box,  in 
the  said  house  contained."  There  were  found  in  the  plaintiff's 
house,  a  deed  of  mortgage,  from  G.  G.  to  testator,  and  a  bond  (a 
collateral  security  thereto :)  and  also  several  bankers'  accountable 
receipts  for  large  sums  of  money. 

Mr,  Fitzgerald  and  Mr.  Rctdclif  for  the  plaintiff,  insisted 
that  these  properties  passed  under  the  bequest :  and  that  this 
case  differed  from  those  in  which  it  had  been  held  that  choses 
in  action  would  not  pass  under  such  a  bequest,  ^because  testator  [  *319  ] 
had  here  expressly  excepted  one  chose  in  action,  which  mani- 
fested his  intention  that  the  others  should  pass. 

It  was  proved  on  the  part  of  the  defendants  (the  executors  of 
Montgomery)  that  the  mortgage  deed  happened  to  be  in  the 
house  by  mere  accident,  the  testator  having  brought  it  to  Dublin, 
to  be  registered,  and  having  intended  to  carry  it  back  to  his 
usual  residence  in  the  country. 

The  Lord  Chancellor  held,  upon  the  authority  of  Moore  v. 
Mooref  1  Br.  C.  C.  127,  (which  was  decided  on  a  view  of  all  the 
cases)  that  choses  in  action  have  no  locality ;  and  therefore  that 
neither  the  mortgage,  the  bond  nor  the  banker's  receipts  passed; 
though  bank  notes  would  have  passed,  they  being  quasi  cash. 
His  Lordship  did  not  consider  the  exception  in  the  will  as 
evidence  sufficiently  strong  of  the  testator's  intention  to  pass 
these  choses  in  action. 

The  plaintiff  undertaking  forthwith  to  discontinue  an  action  at 

t  But  see  In  re  Bohaon,  '91,  2  Ch.  559,  60  L.  J.  Ch.  851,  65  L.  T.  173. 
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[r.r. 


Fleming 

r. 
Bbook. 


law  commenced  by  her  against  the  executors  of  A.  Montgomeiy, 
and  to  pay  them  their  costs  thereof, 

The  bill  was  dismissed  without  costs. 


1804. 
April  28. 

Kedesdale, 
L.C. 

OF  Ibelakd. 

[324] 


[  ♦aas  ] 


SHANNON  IN  Eeplevin  v.  SHANNON. 

(1  Schoales  &  Lefroy,  324—327.) 

Writ  of  replevin  only  lies  where  there  has  been  an  actual  taking  out 
of  the  possession  of  the  party  suing  it.  But  it  lies  upon  any  taking, 
and  not  merely  upon  a  distress. 

Mr,  Bell  had  obtained  a  conditional  order  for  an  attachment 
against  the  plaintiff  for  an  abuse  of  the  writ  in  replevin,  in 
issuing  and  executing  it  in  such  a  case  as  the  present,  and  for 
restitution  of  the  goods  taken.  The  affidavit  of  the  defendant, 
William  Shannon,  on  which  the  rule  was  made,  stated  that  a 
writ  had  issued  to  the  sheriff  of  the  county  of  Down  to  replevy 
one  mahogany  desk,  &c.  that  the  said  goods  were  the  property 
of  the  defendant  (he  having  bought  them),  and  were  in  his 
possession  at  the  time  of  the  taking,  and  that  they  were  not  taken 
as  a  distress  for  rent.  That  the  plaintiff,  Samuel  Shannon,  w^ho 
is  the  defendant's  father,  is  far  advanced  in  years  and  become 
weak  in  understanding:  that  he  had  been  seduced  from  the 
defendant's  house  where  he  had  before  resided,  to  the  house  of 
one  Francis  Moore,  who  employed  an  attorney  to  endeavour  to 
get  the  goods  in  question.  The  affidavit  then  stated  the 
circumstances  of  the  taking  and  carrying  away  of  the  goods; 
^and  that  a  bill  had  been  filed  in  the  Exchequer  at  the  suit  of 
Samuel  Shannon  against  defendant,  to  impeach  certain  deeds 
under  which  the  defendant  claimed  to  hold  these  goods. 

On  the  part  of  the  plaintiff  were  read,  the  affidavit  of  Francis 
Moore  and  of  Mr.  John  Norman  the  attorney  for  the  plaintiff, 
which  stated  the  belief  of  the  deponent  that  the  goods  were  the 
property  of  the  plaintiff  Samuel  Shannon,  who  had  been  obliged 
to  leave  the  house  of  the  defendant  (his  natural  son,)  from  the  ill 
treatment  he  received  there :  that  the  plaintiff  had  had  the  goods 
in  his  possession  while  he  lodged  in  the  defendant's  house,  and 
that  when  he  quit  the  house,  defendant  wrongfully  detained  them. 
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And  Mr.  Nornian  swore  that  havinsr  stated  these  facts  to  eminent      Shaknon 


r. 


counsel,  he  was  advised  to  take  this  proceeding  by  replevin.  Shankon. 

Mr.  Sauruij  for  the  plaintiff,  *  *  observed  that  as 
trespass  may  be  brought  upon  a  constructive  taking  founded  on  a 
detention  without  right,  so  also  might  replevin. 

Mr.  Bell  for  the  defendant : 

Replevin  is  founded  solely  on  a  taking  by  distress ;  3  Bl. 
Com.  146. 

The  Lord  Chancellor  (after  observing  that  no  taking,  which  is 
the  foundation  of  replevin,  was  suggested  in  this  case,  and 
that  it  was  not  denied  on  the  part  of  the  plaintiff  that 
the  bill  in  the  Exchequer  related  to  the  same  goods) 
proceeded : 

I  have,  in  consequence  of  what  passed  the  other  day,  conversed  [  326  ] 
with  the  Lord  Chief  Justice  on  this  subject ;  and  he  thinks 
(and  it  is  the  opinion  of  the  other  Judges  as  he  informs  me)  that 
the  use  of  the  writ  of  replevin  in  cases  hke  the  present  is  a  crying 
grievance :  the  courts  of  law  are  put  into  a  difficulty :  they  do 
not  know  how  to  deal  with  it.  How  is  a  party  to  be  put  into  the 
situation  he  ought  to  be  in  when  a  right  to  property  is  to  be 
tried  ?  the  first  evidence  of  property  is  possession,  and  that  you 
take  from  him  in  the  first  instance,  and  you  throw  the  onus  of 
proving  title  upon  him,  on  whom,  as  having  the  prima  facie 
title,  possession,  that  onus  ought  not  to  be  thrown.  The 
<lefendant  in  this  case  may  have  conducted  himself  extremely  ill, 
bat  the  law  has  provided  certain  remedies  adapted  to  certain 
cases ;  and  upon  the  affidavits  which  are  made  on  his  behalf,  it 
appears  that  his  remedy  is  either  detinue  or  trover. 

Here  is  a  son — a  natural  son  it  is  said,  who  has  got  deeds  of 
gift  (perhaps  fraudulently)  of  his  father's  property :  the  father 
having  resided  in  the  house  of  his  son  where  the  goods  were, 
quits  the  house,  and  demands  the  goods.  The  goods  were  in  his 
son's  possession  all  along  ;  at  least  the  possession  was  equivocal, 
and  that  is  not  a  case  to  which  the  writ  of  replevin  can  be 
applied ;  it  must  be  to  the  case  of  an  unequivocal  possession. 
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Shankon  and  of  a  taking :  it  would  otherwise  not  be  reasonable ;  for  if 
Shan'mok.  there  had  not  been  a  taking  from  the  plaintiff,  but  that  the 
defendant  had  the  goods  in  his  quiet  possession  by  other  means, 
the  law  presumes  that  they  are  prima  fade  the  property  of  the 
defendant,  and  there  is  no  reason  why  it  should  in  such  case  give 
a  writ  to  change  the  possession  in  the  first  instance  against  such 
presumption  of  property.  It  is  much  fairer,  to  throw  the  (yiius 
on  the  person  who  has  not  had  the  possession  than  on  him  who 
has  had  it. 
[  327  ]  On  the  other  hand,  what  has  been  said  by  defendant's  counsel 

would  confine  it  too  much ;  it  is  an  action  founded  upon  any 
taking  by  the  party.  The  writ  is  founded  on  a  taking,  and  the 
right  which  the  party  from  whom  the  goods  are  taken  has  to 
have  them  restored  to  him,  until  the  question  of  title  to  the 
goods  is  determined.  The  person  who  takes  them  may  claim 
property  in  them,  and  if  he  does,  the  sheriff  cannot  deliver  the 
goods  until  that  question  is  tried :  but  that  claim  of  property 
can  be  made  only  where  there  has  been  a  taking :  and  it  appears 
to  me  that  the  writ  of  replevin  was  calculated  in  such  cases  to 
supply  the  place  of  detinue  or  trover,  and  to  prevent  the  party 
from  whom  the  goods  are  taken,  being  put  to  those  actions, 
except  where  the  other  can  shew  property.  But  if  this  writ 
could  be  thus  used,  I  do  not  see  why  it  was  necessary  ever  to 
bring  detinue  or  trover. 

I  am  always  sorry  to  hear  Mr.  Justice  Blackstone*s  Com- 
mentaries cited  as  an  authority:  he  would  have  been  sorry 
himself  to  hear  the  book  so  cited  :  he  did  not  consider  it  such. 
His  definition  of  the  action  of  replevin  is  certainly  too  narrow : 
many  old  authorities  will  be  found  in  the  books,  of  replevin 
being  brought  where  there  was  no  distress.! 

As  the  practice  has  existed  in  this  country,  of  issuing  the  writ  in 
cases  like  the  present,  I  shall  not  grant  the  attachment  in  this  case, 
provided  the  goods  are  returned  and  the  costs  of  this  motion  paid. 

t  Beplevin  lies  of  all  goods  and  detention    of    goods    and   chattels, 

diattels  unlawfully  taken.    Comyn  Gilb.  Eepl.  58.    [For  the  learning  of 

Dig.  Beplevin  (A.)«    A  replevin  is  a  replevin  at  large,  see  Mennie  v.  JUaMe 

judicial  writ   to  the  sheriff,  com-  (1856)  6  E.  &  £.  842,  25  L.  J.  a  B. 

plaining  of  an  unjust  taking  and  399.— F.  P.] 
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JOY  V.   CAMPBELL.  ^^- 

May  1,  2, 4.  o, 
(1  Schoales  &  Lefroy,  328— 3oO.)  12. 

T.  holds  shares  in  a  trading  partnership  in  trust  for  W. ;  who  by  his    w«jj-.|, * ,  ^ 
will,  appoints  T.  his  residuary  legatee.     T.  continues  in  possession  of  j^  q 

the  shares  and  becomes  bankrupt.    The  shares  are  not  in  the  order  and   ^p  Ibelaiid. 
disposition  of  the  bankrupt,  inasmuch  as  T.  is  himself  the  *'  true  owner 
and  proprietor  thereof,"  subject  however  to  the  debts  and  legacies  of  W.         ^  ^^°  J 

T.  and  his  partners,  together  with  W.  give  securities  to  C.  for  the 
proper  debt  of  T.  W.  dies  leaving  T.  and  C.  his  executors,  and  Ti  his 
residuary  legatee,  and  leaving  a  sum  of  money  under  the  control  of  C. 
C.  applies  this  money  to  the  payment  of  the  securities  given  by  T.  &  Co. 
and  by  W. ;  and  debits  W.  in  account  with  the  amount :  and  on  settling 
with  T.  as  executor  of  W.,  C.  hands  him  over  these  securities,  and  pays 
him  as  residuary  legatee  the  balance  due  to  the  estate  of  ^y.  C.  shall 
be  answerable  to  the  creditors  and  legatees  of  W.  on  failure  of  T.,  as 
well  for  the  sum  paid  to  T.  as  that  retained  by  C.f 

An  executor  shall  not  protect  himself  against  an  account  sought  by 
creditors  and  legatees  on  the  ground  that  the  transactions  were  such 
that  no  action  could  have  been  maintained  against  the  testator. 

Executors  join  in  a  receipt  for  money  which  is  under  the  control  of 
both ;  both  shall  be  responsible,  though  the  money  be  actually  received 
only  by  one ;  for  it  amounts  to  a  direction  by  the  other  to  pay  his  co- 
executor.  Stcua^  if  the  signing  be  of  necessity,  and  the  money  not 
under  the  control  of  both. 

William  Brown  deceased  was  in  and  before  the  year  1787  a 
dormant  partner  in  a  mercantile  house  at  Belfast  called  the 
Sugar  House  Company,  in  which  he  possessed  one  half  of  six 
shares,  part  of  twenty  shares  of  which  the  capital  stock  consisted, 
the  other  half  of  which  six  shares  belonged  to  John  Brown  his 
brother.  William  Brown  was  also  a  dormant  partner  and  had 
one  third  of  a  share  of  the  capital  stock  in  another  mercantile 
establishment  called  the  Bope  Walk  Company,  in  which  John 
and  another  brother  Thomas  Brown  were  concerned  in  the  same 
manner  and  to  the  same  extent,  each  having  one  third  of  a 
share. 

In  1787,  John  Brown,  being  about  to  commence  business  as  a 
banker  assigned  his  interest  in  said  two  mercantile  concerns  to 

t  Note. — ^The  order  and  disposition  to  be  seized  under  the  order  and  dis- 

dause  in  the  Irish  Bankruptcy  Act  position  clause  in  the  Bankruptcy 

in  force  in  1798,  is  set  forth  in  the  Act  1883  {Cdonial  Bank  v.  V/Tiinney 

argument,  post,  p.  42.      Shares  in  (1886)  11  App.  Ca.  426,  56  L.  J.  Ch. 

incorporated  companies  are  not  liable  43,  55  L.  T.  362).^0.  A.  S, 
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Jot  hig  brother  William  in  trust  for  himself,  and  William  executed 
Campiell.  a  declaration  of  trust  accordingly;  and  shortly  after,  William, 
intending  to  enter  into  another  banking  house,  prevailed  on 
Thomas  (who  was  apprized  of  the  former  trust)  to  become  a 
trustee  both  for  him  and  for  John,  for  their  respective  shares  in 
said  houses.  The  other  partners  having  agreed  to  accept 
Thomas  as  a  partner,  an  assignment  was  executed  to  him,  for 
merely  nominal  consideration,  the  object  being  to  evade  the 
[  *n9  ]  provision  of  the  Bankers'  *Act :  and  soon  after  the  execution  of 
the  assignment,  Thomas  cancelled  the  deed  by  cutting  off  the 
name  and  seal  of  William,  and  delivered  back  the  deed  so 
cancelled  to  William,  in  whose  possession  it  remained  till  his 
death.  Thomas  regularly  received  the  dividends  accruing  from 
said  companies,  and  duly  paid  over  to  William  his  shares  during 
his  life,  and  gave  credit  to  John  in  his  account  with  him,  for  the 
amount  of  his  shares.  During  the  period  of  these  transactions 
Thomas  carried  on  a  distinct  trade  in  partnership  with  John 
Oakman,  under  the  firm  of  Brown  and  Oakman. 

William  Brown  died  in  1794,  without  issue,  seized  and 
possessed  of  considerable  real  and  personal  estates ;  having 
shortly  before  his  death  made  and  published  his  last  will  and 
testament,  [whereby  after  certain  pecuniary  legacies  and  specific 
devises  for  the  benefit  of  the  children  of  Mary  Ann  Joy  and  the 
children  of  Thomas  Brown,  he  gave,  devised  and  bequeathed  all 
[  330  1  the  residue  of  his  property  whatsoever  and  wheresoever,]  unto 
his  brother  Thomas  Brown  his  heirs  executors  administrators 
and  assigns ;  and  nominated  his  good  friends  John  Campbell  (to 
whom  he  also  gave  a  legacy  of  £100,)  and  James  Joy  with  his 
brother  Thomas  Brown  to  be  executors  and  trustees  of  his  will : 
directing  further,  that  such  of  the  legacies  therein  mentioned  as 
should  remain  unpaid  at  the  end  of  twelve  months  from  his 
decease  should  be  then  well  and  sufficiently  secured  upon  his 
freehold  or  personal  estates  and  assets,  and  should  bear  legal 
interest  from  thence  until  paid. 

All  the  executors  proved  the  will,  but  as  James  Joy  did  not 
live  at  Belfast  where  the  property  principally  lay,  it  was 
managed  by  the  others ;  Thomas  Brown  continuing  until  his 
bankruptcy,  in  October,  1798,  to  receive  the  dividends  of  the 
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Sugar  House  and  Rope  Walk  Companies,  as  trustee,  collecting  Joy 
debts  due  to  the  deceased,  and  paying  some  of  his  debts  and  campbrlu 
legacies ;  and  Campbell  (who  had  been  the  partner  of  William 
in  the  bank)  retaining  in  his  hands  a  sum  of  5,2852.  Is.  5d. 
belonging  to  his  testator,  which  was  lying  in  the  bank  at  the 
time  of  his  death,  and  paying  himself  his  legacy  of  lOOZ.  With 
respect  to  this  sum  of  5,285Z.  1«.  5rf.,  the  *following  transactions  [  •ssi  ] 
took  place.  Campbell  had  in  the  life-time  of  W.  Brown  lent  a 
sum  of  4,200?.  to  Brown  and  Oakman  on  the  joint  note  of  Wm. 
and  John  Brown,  and  Brown  and  Oakman,  for  1,5002.,  and  of  W. 
Brown,  and  Brown  and  Oakman  for  2,7002.  Of  this,  part  was 
paid  in  Wm.  Brown's  life-time,  and  there  remained  due  at  his 
death  the  sum  of  8,2322.,  which  Campbell  received  from  the  bank, 
and  lodged  the  notes  in  the  bank  to  the  credit  of  Wm.  Brown's 
account.  Soon  after,  the  bank  settled  accounts  with  Thomas 
Brown  as  executor  of  Wm.  Brown,  on  which  occasion,  after  de- 
ducting said  sum  of  8,2322.,  and  also  a  sum  of  1,5402.  which  had 
been  previously  paid  to  Thomas  Brown,  a  balance  of  5132.  Is.  5d, 
appeared  due  to  the  estate  of  Wm.  Brown,  which  was  then 
paid  him,  and  a  receipt  for  the  whole  sum  of  5,2852.  Is.  5d.  was 
given  to  the  bank  by  Campbell  and  Thomas  Brown  as  executors. 
At  the  same  time,  the  notes  not  only  of  Wm.  Brown  but  of  John 
Brown,  and  of  Brown  and  Oakman  were  given  up  to  Thomas 
Brown,  and  no  steps  were  ever  taken  to  compel  payment  against 
either  John  Brown,  or  Brown  and  Oakman. 

After  the  bankruptcy  of  Brown  and  Oakman  (which  did  not 
take  place  until  October,  1798),  the  assignees  insisted  on  their 
right  to  have  not  only  Thomas's  original  share  in  the  Bope  Walk 
Company,  but  also  that  which  he  held  in  trust  for  William,  which 
trust  he  had  admitted  on  his  examination   before  the  com- 
missioners ;    and    this    claim    having    been    disputed    by  the 
executors  of  William,  was  submitted  to  arbitrators,  who  decided 
in  favour  of  the  assignees ;  in  consequence  of  which,  the  value 
of  that  share  was  paid  over  to  them  by  the  Company, 
Thomas  Brown  died  on  the  2nd  July,  1801.     *    *     * 
The  present  bill  was  filed  on  the  14th  of  January,  1803,  by  the       [  ^32  ] 
children  of  Mary  Anne  Joy  against  John  Campbell,  James  Joy, 
John  Brown,  and  the  assignees  and  children  of  Thomas  Brown, 
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Jot  charging  that,  owing  to  the  misapplication  of  the  assets  by 
Campbell.  Thomas  Brown  and  Campbell,  there  was  not  a  sufficiency  left 
to  pay  them  the  legacies  bequeathed  to  them  by  the  will  of 
William  Brown,  and  praying  that  his  executors  should  account, 
and  that  Campbell  might  answer  in  particular  for  such  part  of 
the  testator's  estate  as  had  been  misapplied  in  the  payment  of 
the  notes  in  which  William  was  security  for  Thomas  Brown  and 
Brown  and  Oakman ;  or  that  John  Brown  should  contribute  to 
the  payment  thereof  ;  and  that  the  award  made  in  favour  of  the 
assignees  of  Thomas  Brown  might  be  set  aside ;  and  that  the 
whole  real  and  personal  estate  of  William  might  be  decreed 
subject  to  his  debts  and  legacies,  and  might  be  sold  for  the 
payment  thereof ;  or  that  plaintiffs  might  be  permitted  to 
claim  as  creditors  on  Thomas  Brown's  estate  for  the  amount : 
and  also  for  all  sums  received  by  him  before  his  bankruptcy  for 
William  Brown,  on  account  of  the  two  companies. 

The  Attorney 'General^  Mr,  Saurin,  Mr,  Mayne,  and  Mr,  Joy, 
for  the  plaintiffs.  Mr.  Dunn  and  Mr,  Biishe  for  the  defendants, 
Campbell  and  Joy. 

Mr,  Ball  and  Mr,  Bell  for  the  assignees  of  Thomas  Brown 
[  333  ]  *  *  insisted  on  the  clause  in  the  Bankrupt  Act,  t  by  which 
it  is  enacted,  ''that  if  any  person  or  persons  shall  become 
bankrupt,  and  at  such  time  shall  by  the  consent  and  permission 
of  the  true  owner  and  proprietor  have  in  their  possession,  order 
and  disposition,  any  goods  or  chattels  whereof  they  shall  be 
reputed  owners,  and  take  upon  them  the  sale,  alteration,  or 
disposition  as  owners  (such  goods  excepted  as  shall  be  in  custody 
of  such  bankrupt  by  consignment  or  factorage),  in  every  such 
case,  the  commissioners  or  the  major  part  of  them  shall  have 
power  to  sell  and  dispose  of  the  same,  to  and  for  the  benefit  of 
the  creditors  who  shall  seek  rehef  by  the  said  commission,  as 
fully  as  any  other  part  of  the  estate  of  the  said  bankrupt."  *  * 
It  was  also  argued  on  their  behalf,  that  the  trust  was  created 
in  fraud  of  the  law,  for  the  purpose  of  defeating  the  policy  of  the 
Bankers'  Act,  and  therefore  was  of  such  a  nature  as  a  court  of 
equity  should  not  recognize.    If  William  Brown,  in  his  life-time, 

t  11  &  12  Geo.  ni.  0.  8,  8.  9. 


VOL.  DC.!    1804.    Ib.  CH.    1  SCH.  &  LEF.  833—336.  43 

had  qnit  the  buBmeBS  of  a  banker,  and  then  had  filed  his  bill  to         Jor 
compel  Thomas  to  declare  the  trust,  he  must  have  stated  in  that    campbkll. 
bill  the  purpose  for  which  it  was  created,  and  in  that  case,  could 
he  have  been  entitled  to  an  execution  of  the  trust  ?    and  if  not, 
can  the  plaintiffs,  claiming  as  volunteers  under  him,  be  in  a 
better  situation  ?    ♦    *     * 

On  behalf  of  John  Campbell,  it  was  said  that  *  *  with  [  334  ] 
regard  to  the  transaction  respecting  the  property  of  William 
Brown,  which  remained  in  the  Bank  at  the  time  of  his  d^ath, 
(which  was  the  only  particular  in  which  Campbell  appeared  at 
all  to  have  intermeddled ;)  so  far  as  the  amount  of  the  notes  in 
which  William  Brown  had  joined,  he  had  made  himself  debtor 
to  Campbell,  who  had  lent  the  money  on  the  credit  of  the 
balance  in  the  Bank,  and  had  a  right  to  retain  for  that  debt ; 
he  was  not,  as  creditor  of  William  Brown,  bound  to  resort  to 
the  other  makers  of  the  notes :  the  acting  executor  had  the  notes 
in  his  hands  from  the  time  the  accounts  were  settled  with  the 
Bank.  At  that  time,  J.  Brown,  and  Brown  and  Oakman  were 
in  full  credit,  and  Campbell  had  no  reason  to  suppose  that  the 
assets  of  William  Brown  were  in  danger  from  non-payment  of 
those  notes  ;  he  had  on  the  contrary  sufficient  reason  to  rely  on 
Thomas  Brown's  procuring  payment  of  them,  he  being  as 
residuary  legatee  the  person  most  likely  to  be  interested  in  them. 
Then  the  handing  over  to  Thomas  Brown  the  notes,  (which  had 
in  fact  *become  the  property  of  William  Brown  instead  of  the  [  •335  ] 
amount  of  them  retained  by  Campbell,)  was  payment  to  T. 
Brown,  and  the  circumstance  of  Campbell's  joining  in  the  receipt 
to  the  Bank  ought  not  to  charge  him,  as  it  was  a  mere  formal 
act,  and  necessary  for  the  satisfaction  of  his  partner  in  the 
Bank.    ♦     *    ♦ 

LoBD  Chancellor  [after  referring  to  a  point  not  material  to  this 
report  said : — ] 

The  only  other  question  is  with  respect  to  the  shares  in  the 
partnership  concerns. 

There  is  no  ground  for  holding  that  the  transaction  is  of  such 
a  nature  as  disabled  Thomas  Brown  from  saying  that  the  shares 
in  the  Sugar  House  and  Bope  Walk  Companies,  assigned  by 
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Joy  William  to  him,  were  not  the  assets  of  William.  I  will  not 
Campbell,  enter  into  a  discussion  of  the  question,  whether  William  might 
not  have  compelled  Thomas  to  account  with  him  as  trustee  if  he 
had  brought  a  bill  in  his  life-time ;  but  as  between  the  creditors 
and  legatees  of  William  and  Thomas,  there  is  no  doubt,  in  point 
of  conscience,  Thomas  was  bomid  to  consider  this  a  trust  for 
them,  and  accordingly  he  does  after  the  death  of  William 
[  *336  ]  acknowledge  himself  to  be  *a  trustee  :  and  I  should  have  con- 
ceived that  if  the  question  had  arisen,  on  an  action  brought 
against  Thomas  by  the  creditors  of  William,  whether  these  were 
or  were  not  assets  in  his  hands,  the  declaration  which  he  made 
would  preclude  him  from  saying  that  they  were  not.  Therefore 
the  case  is  confined  to  this  question,  whether  under  the  operation 
of  the  bankrupt  laws  this  property  is  so  bound  that  notwith- 
standing the  bankrupt  himself  is  so  subject  in  equity  and 
conscience  to  the  •  creditors,  that  he  might  have  been  charged 
at  law,  yet  that  the  property  shall  not  be  liable  in  the  hands  of 
the  assignees  by  reason  of  the  clause  in  the  statute. 

Now,  that  clause  refers  to  chattels  in  the  possession  of  the 
bankrupt ;  "  in  Bis  order  and  disposition  with  consent  of  the 
true  owner  ;  "  that  means,  where  the  possession,  order  and  dis- 
position, is  in  a  person  who  is  not  the  owner,  to  whom  they  do 
not  properly  belong,  and  who  ought  not  to  have  them,  but 
whom  the  owner  permits,  unconscientiously  as  the  act  supposes, 
to  have  such  order  and  disposition.  The  object  was  to  prevent 
deceit  by  a  trader  from  the  visible  possession  of  a  property  to 
which  he  was  not  entitled :  but  in  the  construction  of  the  Act, 
the  nature  of  the  possession  has  always  been  considered,  and  the 
words  have  been  construed  to  mean  possession  of  the  goods  of 
another  with  the  consent  of  the  true  owner.  Now  who  was  the 
true  owner  of  this  property  after  the  death  of  William  ?  The 
true  owner  was  Thomas,  subject  to  the  payment  of  the  debts 
and  legacies  of  William.  Thomas  was  the  acting  executor  and 
the  residuary  legatee,  and  the  possession  was  therefore  according 
to  his  right,  but  was  as  against  him  chargeable  in  favour  of 
creditors  and  legatees,  the  creditors  having  a  right  to  charge  at 
law  or  in  equity ;  the  legatees  in  equity  only.  In  all  those  cases 
in  which  that  clause  in  the  Act  has  been  permitted  to  have  the 
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effect  of  devesting  the  right  in  the  person  who  had  a  right  to  the         Jot 

property,  the  nature  *of  the  possession  has  always  been  con-    Campbell. 

sidered,  and  whether  it  was  according  to  right.    In  cases  of      [  ^337  j 

specific  chattels,  which  are  settled  on  marriage  upon  the  husband 

for  life,  and  then  on  the  children,  the  possession  has  been  with 

the  party,  the  bankrupt,  with  the  consent  of  the  person  creating 

the  trust,  and  so  far,  with  the  consent  of  the  true  owner ;  but 

the  possession  was  according  to  the  title  qualified  by  the  rights 

of  others ;  and  wherever  that  has  been  the  case,  I  take  it,  the 

law  has  never  been  construed  to  extend  to  destroy  that  right  of 

property ;  but  it  has  been  confined  to  those  cases  where  the  sole 

and  absolute  owner  of  the  property  has  permitted  it  to  remain 

in  possession  of  the  trader,  in  whose  possession  it  ought  not  to 

be.    *    *    * 

As  to  that  part  of  the  case  therefore,  there  is  no  difficulty  in       [  338  ] 
saying  that  this  money  must  be  accounted  for  :  I  do  not  touch 
on  the  case  of  John  Brown,  nor  on  what  would  have  been  done 
if  William  had  filed  a  biil  in  his  life-time. 

I  remember  a  case  where  a  person  who  was  executor  to  a  [  339  ] 
smuggler,  on  being  called  on  to  account  for  the  estate  of  the 
testator,  endeavoured  to  avoid  a  considerable  part  of  the  account 
by  saying  that  they  were  smuggling  transactions  on  which  the 
Courts  would  not  aUow  any  action  to  be  maintained :  the  answer 
was,  all  that  died  with  the  smuggler ;  he  could  not  have  been 
sued  himself,  but  his  executor  shall  not  set  up  that  as  a  defence 
against  his  creditors  and  legatees.     *    *    * 

On  the  remaining  part  of  the  case,  the  Lord  Chancellor  was      Maij  12. 
disposed  to  reserve  his  opinion  until  the  report  should  come  in  ; 
but  it  having  been  intimated  as  the  wish  of  the  parties  to  have 
it  delivered  in  the  first  instance,  the  cause  was  called  on  again 
this  day. 


Lord  Chancellor: 

I  have  stated  my  opinion  with  respect  to  the  greater  part  of 
this  case,  and  particularly  on  the  question  with  respect  to  the 
interests  in  the  Sugar  House  and  Bope  Walk  Companies,  so  far 
as  respected  the  rights  of  the  persons  claiming  under  the  will  of 


[  i^^o  ] 
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Jot  William  Brown.  I  have  since  that  time  thought  more  and  more 
Campbell,  on  the  subject,  and  have  looked  into  the  Act  of  Parliament ;  and 
it  is  impossible  to  say,  within  the  words  of  the  Act,  that  under 
the  circumstances  of  the  case,  these  interests  were  chattels  in 
possession  of  the  bankrupt  with  consent  of  the  true  owner :  with 
respect  to  them  he  was  the  true  owner,  subject  to  the  interest 
which  the  persons  who  claimed  under  W.  Brown  had.  There- 
fore I  must  consider  this  question,  as  I  did  before,  clearly  with 
the  plaintiffs. 

That  part  of  the  case  on  which  I  had  not  decided,  thinking 
that  it  might  be  better  to  wait  for  the  account  coming  in,  but 
on  which  it  is  thought  fit  that  I  should  immediately  decide,  is 
with  respect  to  the  liability  of  Campbell  to  answer  for  the  sum 
of  money,  the  property  of  W.  Brown,  which  was  in  the  hands 
of  the  partnership  to  which  he  belonged  at  the  time  of  W. 
Brown's  death.  That  sum  was  due  from  Campbell  and  the 
other  partners  in  that  house,  to  W.  Brown,  their  co-partner,  and 
consequently  to  his  executors,  after  his  death.  The  transactions 
that  took  place  afterwards  were,  that  1,5402.  were  paid  to,  and 
applied  in  some  way  by  Thomas  Brown  ;  but  about  3,2002.  was 
detained  by  Campbell,  and  then  the  balance  paid  to  Thomas 
Brown ;  the  whole  of  the  transaction  being  evidently  with  the 
concurrence  of  Campbell,  who  joined  in  giving  a  formal  receipt 
and  discharge  for  the  money,  though  both  of  them  not  having 
actuaUy  received  the  money  has  raised  a  question,  in  consequence 
[  ♦341  ]  of  cases  which  have  been  discussed,  *how  far  a  mere  formal 
joining  in  a  receipt  shall  bind  an  executor.  That  is  not  precisely 
the  question  here  ;  but  the  principles  which  have  been  discussed 
in  those  cases,  go  a  great  way  to  shew  what  ought  to  be  the 
principle  to  direct  the  decision  of  the  Court  in  such  a  case  as 
this.  The  cases  in  which  all  these  questions  were  discussed  are 
Sadler  v.  Hobbes,  2  Br.  C.  C.  114,  and  Scurfield  v.  HoweSf  3  Br. 
C.  C.  91,  recognizing  Sadler  v.  Hobbes.f  which  is  considered 
as  going  a  great  way  in  settling  the  question  on  these  points. 
The  distinction  seems  to  be  this  with  respect  to  a  mere  signing ; 
that  if  a  receipt  be  given  for  the  mere  purposes  of  form,  then 

t  Vid,  also  BalchenY.  ScoU,  3  R.  E.      5  B.  B.  52  (5  Ves.  331) ;  Chamhers  v. 
29  (2  Vea.  Jiin.  678);  Bacon  v.  Bacon,      Minchin,  6  B.  R  111  (7  Ves.  186). 
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the  signing  will  not  charge  the  person  not  receiving :  but  if  it  Jot 
be  given  under  circumstances  purporting  that  the  money,  though  Campbell. 
not  actually  received  by  both  executors,  was  under  the  control 
of  both,  such  a  receipt  shall  charge,  and  the  true  question  in  all 
those  cases  seems  to  have  been,  whether  the  money  was  imder 
the  control  of  both  executors:  if  it  was  so  considered  by  the 
person  paying  the  money,  then  the  joining  in  the  receipt  by  the 
executor  who  did  not  actually  receive  it,  amounted  to  a  direction 
to  pay  his  co-executor  ;  for  it  could  have  no  other  meaning ;  he 
became  responsible  for  the  application  of  the  money,  just  as  if 
he  had  received  it.  But  this  does  not  apply  to  what  is  done  in 
the  discharge  of  a  necessary  duty  of  the  executor  ;  for  example, 
an  executor  living  in  London,  is  to  pay  debts  in  Suffolk,  and 
remits  money  to  his  co-executor  to  pay  these  debts ;  he  is  con- 
sidered to  do  this  of  necessity :  he  could  not  transact  business 
without  trusting  some  persons,  and  it  would  be  impossible  for 
him  to  discharge  his  duty  if  he  is  made  responsible  where  he 
remitted  to  a  person  to  whom  he  would  have  given  credit,  and 
would  in  his  own  business  have  remitted  money  in  the  same 
way.  It  ♦would  be  the  same,  were  one  executor  in  India  and  [  *842  ] 
another  in  England,  the  assets  being  in  India,  but  to  be  applied 
in  England  ;  there  the  co-executor  is  appointed  for  the  purpose 
of  carrying  on  such  transaction ;  and  the  executor  is  not  respon- 
sible, for  be  must  remit  to  somebody,  and  he  cannot  be  wrong 
if  he  remits  to  the  person  in  whom  the  testator  himself  reposed 
confidence. 

But  this  is  not  the  present  case  :  the  real  question  in  this  case 
is,  has  the  property  been  under  the  control  of  Campbell  ?  now 
there  can  be  no  doubt  that  it  was  under  his  control ;  for  he 
was  one  of  the  partners  in  that  house,  and  was  therefore  perfectly 
competent  to  say  that  it  should  not  be  applied  but  in  payment 
of  the  debts  and  legacies  of  William  Brown.  Was  it  applied 
under  his  direction?  unquestionably  it  was:  first  as  to  the 
money  applied  in  payment  of  his  own  debt,  that  was  applied 
without  any  original  interference  by  Thomas  Brown  at  all :  he 
took  on  himself  to  say  Thomas  Brown  should  not  have  that 
money,  but  that  he  would  have  it,  and  he  says  he  lent  the  money 
on  the  credit  of  the  balance  that  would  probably  be  due  from 
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Jot         William  Brown  to  Campbell  &  Co. ;  that  he  would  not  have  lent 
CAUPBEI.L.    ^^  ^^^  ^0^  ^^^^-     ^^^  result  is,  he  would  not  have  trusted  Thomas 
with  the  8,200Z. ;  it  was  William  and  not  Thomas  that  he 
trusted,  and  this  is  the  strongest  evidence  against  himself  that 
he  doubted  the  solvency  of  Thomas,  or  at  least  that  his  affairs 
were  so  embarrassed,  he  was  not  a  person  from  whom  he  could 
readily  get  back  the  money.    Then  with  respect  to  that,  see  how 
he  acts ;  he  takes  the  8,2002.,  and  by  so  doing  becomes  a  trustee 
for  the  creditors  and  legatees  of  William  Brown,  of  the  notes  of 
Brown  and  Oakman  and  of  John  Brown,  (so  far  as  he  ought  to 
join  in  indemnifying  the  estate  of  William)  and  having  taken 
that  character  of  trustee  he  violates  it  grossly :  he  delivers  the 
notes  to  Thomas  Brown,  whom  he  knew  would  not  set  up  the 
[  *S4S  ]      demand ;  and  therefore  having  made  himself  *both  what  he  calls 
a  retainer  and  a  trustee,  he  betrays  his  trust  by  doing  what  a 
person  holding  those  notes  ought  not  to  have  done.    At  the 
same  time  as  one  of  the  executors  of  William  Campbell  he  had 
received  his  own  legacy,  and  must  have  known  that  the  others 
were  not  paid.    It  is  manifest  therefore  that  he  directed  payment 
of  tiiat  8,2002.  in  a  manner  in  which  it  ought  not  to  have  been 
paid,  and  that  without  necessity.    Even  if  the  law  had  given 
him  a  right  of  retainer,  why  is  such  a  right  given  ?  that  he  may 
not  suffer  injury  ;  it  is  not  given  him  for  the  purpose  of  enabling 
him  to  do  injury.    That  transaction  therefore  was  neither  more 
nor  less  than  this ;  that  considering  Thomas  Brown  as  residuary 
legatee  of  William,  and  William's  estate  sufficient,  he  took  that 
money  as  residuary  property.     If  he  did  not,  he  took  it  dis- 
honestly ;  for  if  he  knew  that  the  effects  of  William  Brown  were 
not  sufficient  for  the  payment  of  debts  and  legacies,  he  ought  to 
have   pursued  his  demand  against  Brown  and  Oakman  and 
against  John  Brown,  so  far  as  he  was  surety,  to  prevent  a  loss 
to  the  estate.    His  conduct  therefore  must  be  considered  as 
amounting  to  this ;  that  the  8,2002.  was  taken,  not  as  effects  of 
William,  applicable  to  the  payment  of  his  debts,  but  as  part  of 
the  residuum,  applicable  to  pay  the  debts  of  Thomas  Brown : 
but  before  he  applied  the  effects  of  William  to  pay  the  debts  of 
Thomas,  it  was  his  duty  to  see  that  the  debts  and  legacies  of 
William  were  paid. 


vouECj    1804.    Ib.  CH.    1  SCH.  &  LEP.  843—344.  49 

With  respect  to  the  soms  of  1,5402.  and  5132. ;  they  are  in        Joy 
the  same  situaidon :  it  is  impossible  to  say  that  the  co-partner    campbelu 
of  Campbell  would  have  paid  that  money  to  Thomas  Brown 
without    the   approbation    of   Campbell,  he  standing    in    the 
character  of  co-partner  and  trustee. 

There  are  cases  on  this  subject,  which,  though  they  do  not 
appear  to  apply  as  to  the  precise  facts,  yet  will  be  found  'applicable  [  *^^^  1 
when  we  consider  the  principle.  I  have  a  MS.  case,  Coney  v. 
Barsham  and  Hoydens,  decided  by  Lord  Habdwicxb  in  March, 
1753.  Anne  Monckton  left  the  two  defendants  her  executors, 
and  trustees  of  her  real  estate  for  the  payment  of  debts  and 
legacies,  and  she  gave  the  surplus  to  Barsham :  he  alone  proved 
the  will :  the  real  estate  sold  for  630Z. ;  both  the  executors  and 
trustees  joined  in  the  sale ;  Haydens  never  proved  the  will  and 
does  not  appear  to  have  acted  with  respect  to  the  personal  estate ; 
bat  he  did  act  in  respect  of  the  real,  and  joined  in  the  sale. 
The  sum  of  3002.  was  by  the  agreement  of  both  the  trustees  left 
in  the  purchaser's  hands  to  pay  legacies:  8002.  was  paid  to 
Barsham  in  discharge  of  a  legacy  which  was  given  him  besides 
the  residue,  and  102.  to  Haydens.  The  plaintiff  was  a  creditor 
whose  debt  was  not  included  in  the  fund  so  provided  for  and  left 
in  the  hands  of  the  purchaser ;  he  brought  his  bill  and  (Barsham 
being  in  doubtful  circumstances)  insisted  that  Haydens  was 
answerable  for  the  application  of  this  purchase  money,  having 
joined  in  the  direction  for  the  application  of  it  in  the  manner 
stated,  and  not  having  taken  care  that  the  debts  were  paid. 
The  Masteb  of  the  Bolls  (Sir  Joseph  Jektll)  decreed  both 
the  defendants  answerable  for  this  money  as  to  creditors :  the 
cause  was  reheard  on  the  part  of  Haydens,  alleging  that  he  had 
received  none  of  the  assets,  was  a  mere  trustee  and  ought  not 
to  be  charged,  and  that  the  debt  should  be  paid  by  Barsham  out 
of  the  assets.  Lord  Hardwicke  said,  "  a  trustee  is  only  answer- 
able for  what  he  receives  or  applies,  but  Haydens  has  made 
himself  liable  by  joining  in  the  deed  by  which  the  purchube 
money  was  left  in  the  hands  of  the  purchaser  for  pajrment  of 
the  legacies ;  "  he  considered  it  a  devastavit^  and  made  Haydens 
responsible  for  the  deficiency  of  Barsham  because  he  had  joined 
in  the  direction  to  pay.    Now  it  is  impossible  to  say  that 
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Jot         Campbell  did  not  join  in  the  ^direction  that  the  money  so  paid  to 
Campbell.    Thomas  Brown  should  be  paid. 
[  •346  ]  The  circumstance  of  the  delivering  up  the  note  of  Brown  and 

Oakman  as  well  as  of  John  Brown,  I  think  brings  this  case 
within  the  other  cases  ;  for  it  amounts  to  a  release  of  the  debt 
without  payment  to  the  estate  of  Wm.  Brown  :  the  interference 
of  courts  of  equity  is  not  confined  to  cases  of  executors  ;  but  any 
person  who  has  any  thing  in  the  nature  of  a  trust  is  made 
responsible  by  a  court  of  equity  in  such  cases. 

There  was  a  case  determined  in  the  Court  of  Exchequer  in  Eng- 
land in  1778,  of  which  I  have  a  note,  where  the  principle  on  which 
a  person  holding  for  a  particular  purpose  (and  so  far  holding  in 
trust)  was  bound,  was  a  good  deal  considered.  The  bill  was  filed 
by  the  late  Lord  Verney,  v.  Carding ,  Noah  and  BacherachA  In 
1778,  Lord  Verney  delivered  two  notes  to  Bacherach  who 
promised  to  carry  them  to  a  merchant  to  get  discounted.  Lord 
Y.  attended  at  a  place  in  the  city  appointed  for  the  purpose  of 
receiving  the  money ;  but,  Bacherach  did  not  appear,  and  he 
soon  after  absconded.  The  notes  were  delivered  the  same  day  to 
Noah,  who  delivered  them  to  Tatlock; — he  produced  one  of  these 
notes  to  Carding,  and  asked  him  to  discount  it ;  he  took  the  note 
and  proposed  enquiring  into  Lord  Yemey's  circumstances ;  but 
not  being  satisfied  with  the  result  of  the  enquiry,  he  returned  the 
notes  (which  were  not  then  endorsed)  to  the  brother  of  Noah. 
Carding  afterwards,  having  more  favourable  accounts  of  Lord 
Yerney's  circumstances,  took  the  notes  (which  were  then  endorsed 
by  Bacherach),  and  gave  Noah  different  notes  for  them.  Noah 
was  taken  up  for  procuring  the  notes  by  false  pretences,  and  the 
notes  were  delivered  into  Court,  bills  of  indictment  being  found. 
[  •340  ]  A  bill  was  filed  against  Carding ;  it  was  proved  that  he  knew  *of 
Noah's  character  and  circumstances,  and  that  Noah's  notes  were 
worth  nothing.  Noah  examined  a  witness  to  prove  that  he  had 
delivered  the  value  to  Bacherach.  The  Barons  at  first  were 
disposed  to  direct  an  issue  as  to  the  consideration  which  Carding 
gave  for  the  notes,  but  afterwards  thought  they  ought  to  decree 
the  notes  to  be  delivered  up,  because  Carding  had  procured  them 
maUt  fide ;  that  he  knew  they  were  a  trust  in  Bacherach's  hands, 

t  Apparently  not  reported.— F.  P. 
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which  trust  followed  the  notes :  that  this  was  an  equity  which         Joy 
might  have  been  rebutted  by  a  purchase  for  valuable  considera-    Campbell. 
tion  without  notice  ;  but  that  he  had  notice  that  Bacherach  and 
Noah  were  the  same  person,  and  that  he  was  in  the  case  of  a 
purchaser  for  valuable  consideration  with  notice. 

There  was  another  case,  mentioned  in  that  case :  it  was  the 
case  of  Lord  Bolingbroke,  who  delivered  notes  to  a  person  to  get 
discounted ;  he  carried  them  to  a  banker,  who  insisted  on  taking 
the  notes,  and  placing  them  to  the  holder's  credit,  there  being  a 
balance  due  by  him  to  the  banker;  the  holder  consented;  but  the 
banker,  knowing  that  he  had  them  for  the  purpose  of  getting 
them  discounted,  was  obliged  to  account  to  Lord  Bolingbroke  for 
them.  The  cases  cited  upon  the  argument  of  that  case  were 
those  where  an  executor  transfers  part  of  the  assets  for  the 
avowed  purpose  of  paying  his  own  debt,  in  which  case  the  person 
BO  receiving  the  assets  is  held  liable ;  for  by  this  sort  of  deaUngs 
the  person  concurs  in  a  devastavit,  as  the  value  he  gives  for 
the  assets  is  of  a  nature  which  it  is  impossible  should  be  applied 
to  the  purposes  of  the  administration.  In  fact,  the  executor  gets 
nothing  applicable  in  any  manner  to  the  trust  for  which  he  hoMs 
the  assets  in  lieu  of  what  he  so  parts  with.  These  two  cases 
which  I  have  mentioned  are  cases  on  which  a  variety  of 
determinations  have  been  made  in  England.  I  think  Campbell 
must  be  considered,  as  to  the  *8,200Z.,  as  a  purchaser  with  notice  [  •s^/  ] 
of  the  trust,  and  that  the  trust  was  broken ;  and  I  therefore 
ought  to  hold  him  responsible  in  default  of  Tho.  Brown,  as  Lord 
Habdwicke  held  Haydens  to  be  in  default  of  Barsham. 


GEIFFIN  V.   GRIFFIN.  i804. 

(1  SchoaleB  &  I^froy,  352— 354.)  MayU. 

An  infant  cannot  ayail  himself  of  his  infancy  to  excuse  the  non-    Bbdesdals, 
assertion  of  his  right  nnder  an  executory  agreement  made  with  his  L.C. 

ancestor,  where  the  immediate  performance  of  his  part  of  the  contract 
is  essential  to  the  interest  of  the  other  contracting  party.  L  ^^^  J 

Constructive  trust  of  a  renewed  lease  taken  by  a  person  who  had 
assumed  the  management  of  an  infant  relative's  affairs. 

Tub  biU  prayed  that  an  agreement  for  a  lease  made  between 
the  father  of  the  plaintiff  and  the  defendant  Leslie  might  be 
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Gbiffin     carried  into  specific  execution,  or  that  the  lease  granted  by  Leslie 
Gbivfin.     to  the  husband  of  the  defendant  Griffin  might  be  decreed  a  trust 
for  the  plaintiff,  and  an  account  of  the  rents  and  profits,  &c. 

In  1775,  Mr.  Leslie  agreed  by  parol  with  the  father  of  the 
plaintiff,  to  grant  him  a  lease  of  lives  renewable  for  ever  of  the 
lands  in  question,  and  gave  him  possession  accordingly,  the 
tenant  agreeing  to  lay  out  a  certain  sum  on  the  premises  within 
three  years.  Li  1777  (about  a  year  and  a  half  after  the 
agreement),  the  father  of  the  plaintiff  died,  leaving  plaintiff  his 
eldest  son  and  heir  at  law,  an  infant  of  two  years  old.  Maurice 
Griffin  (the  husband  of  the  defendant  Mary  Griffin,  and  uncle  to 
the  plaintiff)  thereupon  took  upon  himself  the  management  of 
the  family  affairs  under  a  letter  of  attorney  from  the  plaintiff's 
mother,  but  was  neither  executor  nor  administrator  of  the 
deceased,  nor  guardian  to  the  infant. 

The  only  proof  of  the  agreement  was  the  admission  in  the 
answer  of  the  defendant  Leslie ;  and  it  stated  that  on  the  death 
of  the  plaintiff's  father,  Leslie,  not  finding  any  person  coming 
forward  on  behalf  of  the  infant  to  lay  out  the  money  covenanted 
to  be  laid  out,  and  to  accept  the  lease  pursuant  to  the  agreement, 
and  there  appearing  no  probability  that  any  person  would  come 
forward,  (though  he  had  offered,  through  the  uncle,  to  execute 
j*368  ]  the  lease  if  anybody  *would  accept  it  on  the  part  of  the  infant,) 
Leslie  brought  an  ejectment  on  the  title,  which  was  served  on  all 
the  family,  under  which  he  obtained  judgment  by  default,  and 
recovered  the  possession  in  1778,  (before  the  three  years  allowed 
for  laying  out  the  money  had  expired).  Immediately  after  the 
execution  of  the  habere,  in  August,  1778,  he  executed  a  new  lease 
to  the  uncle  for  three  lives,  at  a  rent  which  appeared  clearly  to 
have  been  the  utmost  value  at  the  time.  This  lease  was  renewed 
in  1792.  The  uncle  died,  and  the  defendant  his  widow  became 
possessed  under  his  will  of  his  interest  in  the  lease,  but  without 
notice  of  the  original  agreement  made  with  the  plaintiff's  father. 
The  plaintiff  attained  his  full  age  m  1796,  and  filed  this  bill  in  1799. 

Mr.  Saurin  and  Mr,  Magrath  for  the  plaintiff:  the  Attorney- 
General  and  Mr.  Rice  for  the  defendant  Griffin :  Mr.  Pennef other 
for  the  defendant  Leslie. 
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The  Lord  Chancellor  was  of  opinion  that  there  was  no  Gbifrb 
foundation  for  the  relief  sought  against  Mr.  Leslie.  In  executory  gbivVin. 
agreements,  an  infant  cannot  take  advantage  of  his  infancy,  to 
excuse  the  non-assertion  of  his  right  under  it,  where  an 
immediate  assertion  of  his  right,  and  performance  of  his  part  of 
the  contract  is  essential  to  the  interest  of  the- other  party.  It 
might  be  very  different  if  Mr.  LesUe  had  used  any  improper 
means  to  get  rid  of  the  effect  of  the  contract  during  the  minority. 
Where  there  is  an  executory  contract  such  as  this :  an  agreement 
to  grant  a  lease  on  the  one  part,  and  a  covenant  to  lay  out  money 
on  the  other,  and  the  tenant  dies,  leaving  an  infant  heir :  if  this 
contract  is  to  continue  executory  during  the  whole  minority,  it 
will  not  be  giving  to  the  landlord  the  benefit  of  that  in  considera- 
tion of  which  he  stipulated  to  grant  the  lease.  It  would  be 
sanctioning  delay  on  the  part  of  the  family  of  the  infant,  who  in 
such  case  would  probably  always  wait  till  he  came  of  age,  to  the 
great  'inconvenience  of  the  landlord  in  the  mean  time.  When  [  *364  ] 
Mr.  Leslie  offered  to  execute  the  contract  if  any  body  would  come 
forward  on  the  part  of  the  infant,  his  friends  ought  immediately 
to  have  acceded.  Mr.  Leslie  is  not  to  be  bound  after  a  lapse  of 
twenty  years,  to  execute  this  contract  at  the  election  of  the  party, 
when  there  are  no  assets  to  make  good  the  stipulation  on  the 
part  of  the  original  tenant:  even  if  there  were,  those  in 
possession  of  the  assets  ought  to  have  come  forward  before. 

But  as  to  the  uncle.  Griffin,  his  Lordship  held  that  the  lease 
made  by  Leslie  to  him  must  be  decreed  a  trust  for  the  benefit  of 
the  plaintiff.  The  ground  of  decreeing  renewals  by  trustees  to 
enure  to  the  benefit  of  the  infant  is  public  policy,  to  prevent 
persons  in  such  situations  from  acting  so  as  to  take  a  benefit  to 
themselves. 
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1804.  LINDSAY  V.   LYNCH.t 

'^^'  (2  Schoales  &  Lefroy,  1-12.) 

Red  BSD  ALB,  Part  perfonnance.    Specific  ezecution  of  a  parol  agreement  for  a  lease 

Irblaxd  '^^  three  lives,  proved  by  one  witness ;  refused :  the  answer  admitting 

an  agreement  for  one  life  only,  supported  by  the  testimony  of  one 
L  1  ]  witness,  and  not  inconsistent  with  the  evidence  of  part  performance 

given  by  plaintiff. 

Original  bill  prayed  execution  of  an  agreement:  defendant  denied 
the  agreement  as  in  bill,  but  admitted  a  different  agreement.  Plaintiff 
amended  his  bill,  continuing  to  insist  on  the  original  agreement,  but 
praying,  in  the  alternative,  if  not  entitled  to  that,  to  have  execution  of 
the  admitted  agreement.  Bill  dismissed,  without  prejudice  to  a  bill  for 
performance  of  the  admitted  agreement. 

Parol  evidence  is  not  to  be  admitted  on  the  ground  of  part  perform- 
ance, unless  the  agreement  stated  appears  clearly  to  be  the  very  same 
with  that  which  was  partly  performed. 

The  original  bill,  filed  25th  November,  1794,  prayed  a  specific 
execution  of  an  agreement  to  make  a  lease  to  the  plaintiff  of  the 
farm  of  Carrowkeel,  for  three  lives,  nominated  by  the  bill. 
*  The  plaintiff  had  held  the  lands  under  an  article  or  agreement 

with  the  defendant's  father,  at  the  rent  of  211.  per  annum, 
for  a  term  of  30  years  which  expired  in  November,  1789  :  and 
the  bill  stated  that  in  the  month  of  September,  1789,  the 
defendant  (who  had  become  entitled  to  the  reversion  and 
inheritance,)  entered  into  a  parol  agreement  with  plaintiff  to 
grant  him  a  lease  for  three  lives  at  the  annual  rent  of  471.  48.  Od., 
under  which  the  plaintiff  had  ever  since  enjoyed  and  paid  rent. 
The  agreement  was  proved  by  John  Blake,  who  deposed  that, 
''  at  a  fair  in  September,  1789,  he  had  been  present,  at  the 
instance  of  plaintiff  and  defendant,  at  a  conversation  between 
[  2  ]  them,  *the  substance  of  which  was  that  the  defendant  was  to 
give  a  lease  to  the  plaintiff  for  three  lives,  at  the  rent  of  16«.  per 
acre ;  that  in  the  course  of  their  agreement  they  had  a  difference 
of  28.  per  acre,  and  that  deponent  proposed  to  them  to  split  the 
difference,  upon  which  they  closed  and  struck  hands.  No  further 
agreement  took  place  in  deponent's  presence :  but  afterwards 
having  gone  to  defendant  as  a  mutual  friend,  with  some  rent 
from  plaintiff  concerning  which  there  was  some  dispute, 
defendant  alleged  that  his  father  advised  him  not  to  give  a  longer 

t  Smith  y.   Wheatcro/t  (187»)  9  Ch.  D.  223,  228,  47  L.  J.  Ch.  745,  39 
L.  T.  N.  S.  103. 
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term  than  plaintifTB  own  life;  whereupon  deponent  replied,  Likdaat 
*  could  you  think  of  breaking  your  solemn  agreement  ?  *  That  lykch. 
the  brother-in-law  of  defendant  who  was  present  at  the  conversa- 
tion cried  shame  of  the  defendant ;  and  the  defendant  then 
declared  he  would  confirm  the  agreement,  and  wrote  a  letter  by 
deponent  to  plaintiff  to  that  effect. "  This  letter  was  proved : 
"  February  16,  1791.  Deab  Sir, — I  send  a  receipt  by  Mr.  Blake 
for  the  money  he  gave  me,  and  am  ready  when  Mr.  Lawlor  my 
attorney  comes  from  Dublin,  to  execute  the  lease  according  to 
our  agreement,  having  the  improvements  made,  or  a  note  to  be 
given  for  the  amount  stopped  for  them  till  they  are  made."  The 
plaintiff,  satisfied  with  this,  proceeded  to  make  the  improvements, 
which  consisted  of  a  wall  or  fence  of  a  particular  description, 
which  ought  to  have  been  made  during  his  former  term,  and  for 
which  he  had  had  no  allowance.  Plaintiff  then  again  applied  for 
a  lease,  on  which  defendant  wrote  a  note  to  plaintiff,  enclosing 
a  copy  of  the  agreement  which  he  had  sent  to  Lawlor  with 
instructions  to  prepare  leases,  and  which  contained  these  words  : 
''  I  have  agreed  with  Mr.  Lindsay  for  the  farm  of  Carrowkeel  at 
168.  per  acre.  On  his  asking  a  lease  of  three  lives  from  the  first 
day  of  November,  have  promised  him  his  own  absolutely,  *but  [  •s  ] 
would  not  promise  him  more  without  consulting  my  father  and 
having  his  approbation  thereof."  The  bill  stated  that  this  was  an 
evasion  and  misrepresentation  of  the  agreement ;  that  the  agree- 
ment was  absolute  and  unequivocal,  and  that  the  life  of  plaintiff 
was  not  at  all  mentioned  nor  in  contemplation  of  the  parties. 

On  the  10th  February,  1801,  plaintiff  filed  his  amended  bill, 
still  insisting  on  the  agreement  for  three  lives,  and  putting  in 
issue  other  letters  of  defendant.  In  one  of  them,  dated  17th  of 
May,  1791,  he  said,  ''I  do  not  recollect  that  I  have  undertaken 
to  get  Mr.  Lawlor  to  fill  the  leases  ;  nor  should  I  think  it  proper 
in  me  to  get  him  to  do  so  until  you  were  present :  but  the 
moment  he  comes  here,  if  you  authorise  me  I  shall  with  the 
greatest  pleasure  get  them  ready."  Another,  dated  28rd 
October,  1791,  contained  these  words :  *'  Mr.  Lawlor  informed 
me  you  were  speaking  to  him  about  the  leases  at  Galway,  and 
that  you  mentioned  that  the  walls  would  be  completed  within  a 
month  from  that  time.    Mr.  Lawlor  desires  me  to  inform  you 
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LiirrBAT  that  he  'will  be  in  readiness  to  fill  them  any  day  from  Eilmaine 
LiKGH.  i^T^  luitil  the  2nd  of  November,  that  you  please  to  appoint." 
The  amended  bill  charged  that  the  walls  and  fences  were  finished 
as  far  as  it  was  practicable ;  and  it  prayed  a  specific  execution  of 
the  agreement  for  a  lease  for  three  lives  (as  was  prayed  by  the 
original  bill) ;  or  in  case  the  plaintiff  shoald  not  appear  under 
the  circumstances  of  the  case  entitled  to  a  lease  for  three  lives, 
it  prayed  that  he  might  be  decreed  entitled  to  a  lease  for  the 
term  of  his  own  life. 

The  answers  both  to  the  original  and  the  amended  bill  fully 
denied  that  any  agreement  for  a  lease  for  three  lives  had  ever 
I  *4  ]  been  made :  they  admitted  a  promise  for  *a  lease  for  the  life  of 
the  plaintiff,  and  alleged  that  defendant  had  offered  to  execute 
such  a  lease,  upon  plaintiff's  performing  what  he  had  agreed  on 
his  part  to  do ;  but  he  having  refused  to  accept  such  lease, 
defendant  insisted  that  he  was  totally  exonerated  and  discharged 
from  any  claim  of  the  plaintiff  on  account  of  said  agreement ; 
and  he  relied  on  the  Statute  of  Frauds.  The  answer  stated  that 
Mr.  George  Lawlor  Lynch  had  been  present,  as  well  as  Mr. 
Lawlor,  at  the  conversation  at  the  fair  in  September,  1789 :  and 
Mr.  Lynch  being  examined  as  to  that  conversation,  deposed  that 
defendant  proposed  to  plaintiff  to  agree  to  execute  a  lease  of  the 
lands  in  question  for  his,  the  plaintiff's  life,  or  for  that  of  his  son 
(witness  not  being  sure  whether  it  was  for  one  or  both  of  said 
lives) ;  that  the  proposal  was  accepted  by  plaintiff,  and  a  mutual 
agreement  then  took  place.  At  this  conversation  Mr.  Blake  was 
present.  Lynch  further  deposed  that  he  was  present  some  time 
in  the  year  1791,  when  defendant  in  consequence  of  said  agree- 
ment (as  deponent  believed)  offered  to  execute  a  lease  to  plaintiff 
for  the  term  of  his  own  life,  which  plaintiff  refused  to  accept. 

tThe  case  was  argued  by  Mr.  Burston,  Mr.  BaU  and  Mr. 
WiUiama,  for  the  plaintiff ;  who,  finding  the  opinion  of  the  Court 
against  them  as  to  the  extent  of  the  relief  prayed  by  the  original 
bill,  proposed  to  take  a  decree  for  a  specific  performance  of  a 
lease  for  one  life,  which  was  an  agreement  that  the  defendant 
admitted  himself  to  have  made. 

t  Ex  rdai. 
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Mr.  Poruonby  and  Mr.  Conmee  for  the  defendant  insisted      Lisdbat 
that  the  bill  should  be  dismissed  in  toto.  Ltmcb. 

Lord  Chancellob  :  [  ^  ] 

I  am  not  disposed  to  carry  the  cases  which  have  been  deter- 
mined on  the  Statute  of  Frauds  any  further  than  I  am  compelled 
by  former  decisions :  that  statute  was  made  for  the  purpose  of 
preventing  perjuries  and  frauds,  and  nothing  can  be  more  mani- 
fest to  any  person  who  has  been  in  the  habit  of  practising  in 
courts  of  equity,  than  that  the  relaxation  of  that  statute  has  been 
a  ground  of  much  perjury  and  much  fraud.  If  the  statute  had  been 
rigorously  observed,  the  result  would  probably  have  been  that  few 
instances  of  parol  agreements  would  have  occurred ;  agreements 
would,  from  the  necessity  of  the  case,  have  been  reduced  to  writ- 
ing: whereas  it  is  manifest  that  the  decisions  on  the  subject 
have  opened  a  new  door  to  fraud,  and  that  under  pretence  of 
part-execution,  if  possession  is  had  in  any  way  whatever,  means 
are  frequently  found  to  put  a  court  of  equity  in  such  a  situation, 
that  without  departing  from  its  rules  it  feels  itself  obliged  to 
break  through  the  statute :  and  I  remember  it  was  mentioned  in 
one  case  in  argument  as  a  common  expression  at  the  bar,  that  it 
had  become  a  practice  ''to  improve  gentlemen  out  of  their 
estates."  It  is  therefore  absolutely  necessary  for  courts  of  equity 
to  make  a  stand  and  not  carry  the  decisions  further ;  and  this  is 
a  strong  case  for  adherence  to  that  principle. 

The  circumstances  of  the  case  are  these :  Lindsay  the  plaintiff 
was  in  possession,  and  was  under  an  engagement  which  bound 
him  to  make  a  fence  and  wall  of  a  particular  description,  for 
which  he  was  to  have  an  allowance,  and  which  ought  to  have 
been  made  during  the  term  of  the  lease  which  he  had :  they  were 
not  completed  during  the  term,  but  the  allowance  was  made  not- 
withstanding ;  and  a  treaty  was  clearly  entered  into  for  a  further 
term.  On  the  part  of  the  plaintiff  it  is  alleged  that  this  ended 
in  an  agreement  *for  a  lease  for  three  lives  at  a  rent  of  16«.  per  [  *6  ] 
acre,  and  defendant  says  that  it  ended  in  an  agreement  for  a 
lease  for  one  life ;  that  he  did  not  agred  for  three  lives ;  he  on 
the  contrary  declined  to  come  to  any  conclusion  on  that  subject 
until  he  should  have  consulted  his  father,  and  that  he  never  did 
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LiKDSAT     agree  for  more  than  one  life.    This  treaty  took  place  at  a  fair ; 
Lynch.      ^^^  it  is  proved  by  Mr.  Blake  in  these  words.     (His  Lordship 
stated  the  deposition.) 

Now,  this  is  an  answer  to  an  interrogatory  which  required  the 
witness  to  state  all  the  particulars  on  the  subject.  There  is  also 
the  evidence  of  Lawlor  Lynch  on  the  same  subject.  He  was 
present  in  September,  1789,  when  defendant  offered  to  give  a 
lease  for  one  or  two  lives,  which  was  accepted  by  plaintiflf. 
Lynch  is  as  well  deserving  of  credit  as  Blake,  and  it  is  evident 
that  he  did  not  understand  that  there  was  any  positive  agreement 
for  three  lives :  the  defendant  positively  denies  such  an  agree- 
ment, though  he  admits  that  he  did  make  an  agreement  for  one 
life,  and  would  not  do  more  without  his  father's  consent.  Is  not 
the  fair  result  of  all  this,  that  the  lives  were  not  positively  agreed 
on? 

But  then,  look  at  the  written  papers  which  have  been  produced 
in  the  case.  (His  Lordship  here  went  through  the  written  evi- 
dence, observing  that  it  amounted  to  no  more  than  proof  of  an 
agreement,  in  general ;  but  not  of  an  agreement  for  a  lease  for 
three  lives.) 

It  is  clear  from  the  evidence  of  Lawlor  Lynch  who  was  present 
at  the  time  of  the  conversation  stated  by  Blake,  that  he  never 
understood  the  lease  was  to  be  for  three  lives.  His  evidence  is 
of  an  agreement  for  one  fife,  the  plaintiff's  or  his  son's,  or  both, 
he  was  uncertain  which  ;  and  further  that  some  time  in  1791,  he 
was  present  when  the  defendant  offered  to  execute  a  lease  to  the 
[  *7  ]  plaintiff  for  the  term  *of  his  own  life  which  plaintiff  refused  to 
accept:  it  is  clear  therefore  that  at  this  time  the  defendant 
insisted  that  his  contract  was  for  a  lease  for  one  life  only,  and 
that  Lawlor  Lynch  did  not  conceive  him  to  have  agreed  to  a 
lease  for  three  lives:  and  it  is  sought  by  the  parol  testimony  of 
Blake  to  compel  him  to  execute  a  lease  for  three  lives,  in  con- 
tradiction to  his  answer  and  the  evidence  of  Lawlor  Lynch. 
This  shews  the  great  wisdom  of  the  statute,  and  the  danger  of 
ever  departing  from  it.  [The  Lord  Chancellor  then  referred 
to  some  cases  as  to  the  admission  of  verbal  evidence  and 
continued :] 
[  8  ]  But  the  statute  puts  it  completely  out  of  the  power  of  the 
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Court  in  this  case  to  execute  the  agreement  for  a  lease  for  three  Lindsay 
lives,  which  is  the  agreement  set  up.  For,  what  is  the  ground  ltstch. 
on  which  a  plaintiff  is  allowed  to  give  parol  evidence  of  an  agree- 
ment ?  its  appearing  clearly  that  that  very  agreement  was  in 
part  executed.  Now  here,  it  is  beyond  doubt ;  it  is  admitted  by 
the  defendant,  that  there  was  an  agreement  for  a  lease  for  one  life : 
and  payment  of  rent,  which  is  the  only  circumstance  of  part  exe- 
cution, is  perfectly  consistent  with  that  agreement ;  and  being 
80,  there  is  no  case  to  admit  proof  of  a  further  agreement. 
Therefore  the  Statute  of  Frauds  prohibits  my  entering  into  the 
evidence  of  Blake  on  the  subject,  because  it  is  not  necessary  that 
that  evidence  should  be  received  in  order  to  avoid  doing  injustice 
to  the  plaintiff.  His  possession  has  been  a  lawful  possession,  not 
that  of  a  trespasser ;  and  it  is  not  pretended  the  rent  was  of  that 
description,  that  it  would  not  have  been  given  except  for  a  lease 
for  three  lives. 

Under  these  circumstances  therefore  I  am  clearly  of  opinion 
that  that  part  of  the  biU  which  prays  a  lease  for  three  lives  must 
be  dismissed. 

The  next  consideration  is  whether  I  can  take  up  the  alterna- 
tive ;  on  that  part  of  the  subject  I  have  had  some  doubt. 

The  defendant  certainly  does  clearly  admit  the  contract  for  a 
lease  for  the  plaintiff's  life ;  and  it  is  admitted  to  have  been 
partly  performed  so  far  as  the  pajrment  of  rent  goes.  The 
defendant  also  admits  the  enjoyment  during  the  period  which 
^elapsed  after  the  agreement,  but  then  he  says,  "  I  offered  you  a  [  '&  ] 
lease  for  one  life,  and  you  would  not  accept  it ;  on  the  contrary, 
you  have  filed  a  bill  completely  disclaiming  that  agreement ;  in- 
sisting on  a  lease  for  three  lives,  not  named  at  the  time,  and 
insisting  further  that  you  are  not  bound  to  take  a  lease  for  your 
own  life  only."  The  plaintiff  seems  to  me  to  have  denied  the 
right  of  the  defendant  to  compel  him  to  take  a  lease  for  one  life. 
Now,  a  plaintiff  in  a  court  of  equity  must  offer  to  do  equity,  and 
he  could  have  no  right  to  claim  this  lease  for  one  life,  unless  he 
were  also  bound  to  accept  it.  It  is  clear  there  were  not  two 
agreements.  It- has  been  attempted  to  be  said  that  the  condi- 
tional agreement  might  be  supposed  to  be  done  away :  but  Blake 
does  not  pretend  to  say  that  Lynch  came  to  a  new  agreement, 
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LivDBAT     but  that  he  promised  to  perform  that  agreement  which  he  had 

Lynch,      niade  at  the  fair. 

Under  these  circumstances  I  must  consider  a  little  what  is  the 
danger  that  would  arise  in  the  administration  of  justice  from 
permitting  a  case  to  be  managed  as  this  has  been :  a  bill  filed  in 
1794,  insisting  on  an  agreement  for  three  lives  not  before  named ; 
denying  therefore  any  agreement  for  one  life  named  at  the  time, 
and  disclaiming  to  hold  under  such  an  agreement ;  and  in  1801, 
an  amended  bill  filed  praying  in  the  alternative.  It  is  true,  there 
is  a  case  where  the  plaintiff  having  filed  his  bill,  stating  one 
agreement,  and  the  defendant  by  his  answer  admitted  a  different 
agreement,  the  plaintiff  amended  his  bill,  stating  the  agreement 
as  admitted  by  the  defendant,  and,  praying  a  decree  accordingly, 
obtained  it ;  but  in  that  case  the  bill  in  its  original  form  may  be 
taken  to  have  been  prepared  under  a  mistake,  a  misconception  of 
his  counsel ;  what  the  circumstances  of  the  case  were,  it  is  diffi- 
cult to  say ;  the  plaintiff  might  find  upon  conversing  with  his 
witnesses  that  he  had  mistaken  the  effect  of  the  parol  agreement. 

[  *10  ]  But  here,  the  *amended  bill  continues  to  insist  on  the  agreement 
stated  in  the  original  bill,  and  does  not  abandon  it,  as  in  the 
other  case.  It  would  be  of  dangerous  consequence  to  permit 
this ;  for  the  plaintiff  would  first  take  the  chance  of  getting  the 
witnesses  to  swear  to  the  agreement  as  alleged  by  him ;  and  fail- 
ing in  that,  he  would  then  be  sure  to  succeed  upon  the  defen- 
dant's admission. 

Two  cases  have  been  cited  for  the  defendant,  both  of  which  are 
in  point.  In  Legal  v.  MiUer\  it  was  urged  that  the  plaintiff 
having  failed  to  entitle  himself  to  a  decree  according  to  the 
agreement  set  out  in  his  bill,  might  yet  have  a  decree  according 
to  the  agreement  admitted  by  the  defendant,  under  the  prayer 
for  general  relief;  but  that  was  refused  as  unconscientious 
towards  the  defendant,  and  the  bill  was  dismissed — ^Why? 
because  the  plaintiff  had  not  by  any  thing  which  he  had  done, 
bound  himself  to  execute  the  agreement  in  the  form  in  which  he 
then  offered  to  accept  it,  and  had  not  enabled  the  defendant  to 
say  *'  I  will  immediately  perform  the  agreement  you  now  seek 
to  have  executed,  and  put  a  stop  to  further  litigation."    The 

t  2  Yes.  Ren.  299. 
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plaintiff  here  prays  a  lease  for  three  lives ;  he  therefore  denies     Li»dsa.t 
any  agreement  for  one  life,  and  yet  he  prays  execution  of  a  lease      Ltkch. 
for  one  life. 

To  allow  this  would  be  opening  a  door  to  new  frauds,  and 
sufficient  frauds  have  already  been  practised  on  bills  for  specific 
performance  of  agreements.  On  principle  therefore,  for  example 
sake,  and  to  prevent  practices  which  must  tend  to  great  fraud,  I 
conceive  that  the  bill  ought  to  be  dismissed,  notwithstanding  the 
admissions  of  the  defendant  in  his  first  answer;  the  plaintiff 
having  disclaimed  that  agreement  and  refused  to  accept  a  lease 
according  to  it,  from  1789  to  1801,  *and  even  then  having  [  *  ii  ] 
endeavoured  to  compel  the  defendant  to  perform  a  different 
agreement.  However,  I  will  not  preclude  the  plaintiff  from  en- 
deavouring to  support  that  agreement  if  he  can :  I  will  dismiss 
his  bill,  with  costs,  but  without  prejudice  to  any  bill  he  may  be 
advised  to  file  to  obtain  a  lease  for  his  own  life.    *    *    * 


IX    THE    MiLTTEE    OF    BAKKINGTON    AND    BUETON,  1801 

T»  JulyliO, 

Bankeupts.  -_ 

(2  Schoales  &  Lefroy,  112—113.)  Eedksdale, 

B.  hands  over  a  negotiable  note  for  yaluable  oonsldoration  to  G.  not  of  Ibelakd. 
endorsing  it,  but  giTing  a  written  acknowledgment  on  a  separate  paper,  [  112  1 
to  be  accountable  for  the  note  to  Q.  G.  indorses  the  note,  whioh 
together  with  the  written  acknowledgment  comes  into  the  hands  of  M. 
for  yaluable  consideration.  B.  and  the  several  parties  to  the  note, 
become  bankrupt.  M.  cannot  prove  the  note  against  the  estate  of  B. 
the  written  acknowledgment  not  being  assignable;  but  is  entitled  to 
have  the  amount  made  an  item  in  the  account  between  B.  and  G.  and 
to  stand  in  the  place  of  the  latter. 

A  PBOMissoET  note  for  800Z.  made  by  Henry  Sadleir  &  Co. 
dated  the  10th  of  December,  1800,  and  payable  six  months  after 
date,  came  by  endorsement  to  the  bankrupts,  who,  for  private 
reasons,  not  choosing  to  endorse  it,  passed  it  to  Gray  &  Son,  for 
full  and  valuable  consideration,  together  with  an  acknowledgment 
in  writing,  on  a  separate  paper,  promising  to  be  accountable  to 
J.  Gray  &  Son  for  said  note.  Gray  &  Son  endorsed  the  note  to  ' 
Webb,  who  passed  it  for  valuable  consideration  to  Humphry 


62  1804*    Ir.  CH.    2  SCH.  &  LEF.  112—118.         [b.r- 

In  the  Matter  Minchin.    The  several  parties  to  the  note  have  since  become 

Babbinoton  bankrupts.     The  commissioners  having  refused  to  receive  proof 

BdbS)n      ^'  *^^®  ^®^*  "^y  Minchin ;  though  the  said  written  undertaking 

BankruptB.    y^as  produced  to  them,  and  Minchin  offered  to  prove  that  it  had 

been  given  as  a  guarantee  for  said  note :  a  petition  was  presented 

by  Minchin,  stating  these  facts,  and  that  petitioner  had  proved 

against  the  estates  of  the  maker,  and  of  Gray  &  Son,  but  had 

received  a  dividend  of  2«.  in  the  pound  only. 

Mr.  Attorney-General  and  Mr.  O'Dwyer  now  moved  that  the 
commissioners  should  receive  such  proof. 

Lord  Chancellor: 

This  undertaking,  though  for  valuable  consideration,  was  not 
assignable  with  the  note  ;  nor  can  it  give  the  holder  of  the  note 
[  'lis  ]  to  whom  it  was  transferred,  a  right  to  *prove  under  it  against 
the  estate  of  Barrington  and  Burton ;  the  note  does  not  make 
them  debtors.  They  are  indeed  chargeable  on  the  ground  of 
their  undertaking,  in  account  with  Gray  &  Son ;  but  you  can 
make  yourselves  creditors  to  the  bankrupt's  estate,  only  by  your 
equitable  right  to  stand  in  the  place  of  Gray  &  Son.  To  this 
end,  an  account  must  first  of  all  be  taken,  to  see  whether  the 
bankrupt's  estate  is  debtor  to  Gray  &  Son;  and  the  most 
proper  course  would  have  been  to  petition  that  the  assignees 
of  Gray  &  Son  might  prove  for  your  benefit  on  the  estate  of 
Barrington  and  Burton :  if  there  shall  appear  to  be  a  su£5cient 
balance  due  by  them  to  Gray  &  Son,  you  will  be  entitled  to  be 
paid  8002.  out  of  that  balance.  But  this  undertaking  does  not 
make  you  creditors  on  the  estate  of  Burton  and  Barrington.  It 
only  gives  you  a  right  to  have  it  made  an  item  in  the  account 
between  them  and  Gray  &  Son. 
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VANE  V.  LOED  DUNGANNOKf  i804. 

(2  Schoales  &  Lefroy,  118—131.)  ^^ov^  13. 

Where  a  power  was  created  by  deed  to  appoint  a  fund  among  seyeral   Redesdale, 
objects  to  whom  (in  default  of  appointment)  the  fund  was  limited  L-^* 

equally  at  twenty-one  or  marriage.    Held,  that  the  power  was  ex-  ^'  Ibelaxd. 
tinguiahed  as  to  the  share  of  an  object  who  attained  twenty-one  and        [  ^l^  ] 
died,  but  that  the  power  remained  as  to  the  shares  of  other  sunriving 
objects,  eyen  after  they  had  attained  twenty-one  and  married. 

Bandal  William,  Marquis  of  Antrim,  being  seized  in  fee  of 
divers  estates,  and  having  issue  three  daughters,  Lady  Anne 
Catherine,  Lady  Letitia,  and  Lady  Charlotte  M'Donnel,  his  only 
issae,  by  indentures  dated  the  2nd  of  August,  1790,  reciting  that 
no  provision  had  been  made  for  his  daughters,  and  that  he  had 
agreed  to  charge  his  estates  with  the  sum  of  12,000Z.  for  each  of 
them,  as  and  for  their  portions,  conveyed  certain  estates  to 
trustees  to  the  use  of  the  Marquis  for  life :  and  after  his  decease 
npon  trust  to  raise  and  levy  such  sum  or  sums  of  money  for  the 
portion  or  portions  of  the  said  Anne  Catherine,  Letitia,  and 
Charlotte,  as  thereinafter  mentioned,  that  is  to  say,  for  all  the 
said  three  daughters,  the  sum  of  86,000Z.  with  interest  for  the 
same  from  the  death  of  the  Marquis,  at  the  rate  of  five  per  cent, 
by  the  year ;  the  same  to  be  paid  to  and  among  them,  at  such 
time  and  times,  and  in  such  shares  and  proportions  as  the 
Marquis  and  Marchioness  should  by  deed  duly  executed  by  them 
jointly  in  their  lifetimes  in  the  presence  of  two  or  more  credible 
witnesses  direct  or  appoint :  or  if  no  such  joint  appointment, 
then  at  such  time  and  times,  and  in  such  shares  and  proportions 
as  the  Marchioness  (in  case  she  should  survive  the  Marquis) 
shoald  by  deed,  or  by  her  last  will,  duly  executed  as  aforesaid, 
direct  or  appoint.  And  in  case  of  no  appointment  by  the  said 
Marquis  and  Marchioness,  or  by  the  said  Marchioness  after  the 
death  of  the  said  Marquis,  then  the  said  sum  of  86,000Z.  was  to 
be  paid  to  and  among  the  said  Anne  ♦Catherine,  Letitia  and  [*!*•' J 
Charlotte,  in  equal  shares  and  proportions ;  and  to  be  paid  to 
them  on  their  respectively  attaining  their  ages  of  21,  or  days  of 
marriage,  which  should  first  happen,  with  interest  for  the  same 

t  In  re  Ware,  Cumberlege  v.  Cumherlege-Ware  (1890)  45  Ch.  D.  269, 59  L.  J. 
Ch.  717,  63  L.  T.  52. 
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Take  at  the  rate  aforesaid  from  the  death  of  the  Marquis,  for  their 
LoBo  maintenance  and  education.  Provided  always,  that  if  any  of  the 
DuNGANKox.  daughters  should  die  under  the  age  of  21  unmarried,  then  the 
trustees  should  only  raise  24,000Z.,  as  and  for  portions  for  the 
two  surviving  daughters ;  the  same  to  be  paid  to  and  amongst 
such  surviving  daughters  at  such  time  and  times,  and  in  such 
shares  and  proportions  as  the  said  Marquis  and  Marchioness,  or 
the  said  Marchioness  after  the  death  of  the  said  Marquis,  should 
in  manner  aforesaid  direct  and  appoint:  and  in  case  of  no 
appointment,  the  same  to  be  paid  to  them  in  equal  shares  and 
proportions,  on  their  respectively  attaining  21,  or  on  their 
respective  days  of  marriage,  which  ever  should  first  happen,  with 
interest  as  aforesaid.  And  if  two  should  die  under  the  age  of  21 
and  unmarried,  there  was  a  proviso,  similar  to  the  last,  for 
raising  12,000Z.  only.  And  subject  to,  and  charged  or  chargeable 
as  aforesaid  with  the  said  portions,  the  estates  were  limited  to  the 
Marquis  in  fee. 

On  the  14th  of  August,  1790,  the  Marquis  of  Antrim  made  his 
will,  referring  to  and  confirming  the  deed  of  the  2nd  of  August 
in  these  words :  "  Whereas  I  have  by  deed  bearing  date  on  or 
about  the  2nd  of  August,  1790,  settled  the  sum  of  12,000Z.  on 
each  of  my  three  daughters,  the  Bight  Hon.  Lady  Anne  Catherine 
M'Donnel,  Lady  Letitia  M'Donnel,  and  Lady  Charlotte  M'Donnel, 
as,  and  for  their  portions  in  manner  therein  mentioned,  which  I 
do  hereby  confirm  to  them,  the  same  to  be  paid  to  them  respec- 
tively in  full  of  all  share  or  distribution  they  could  or  might  be 
entitled  to  out  of  any  personal  estate  I  may  die  possessed  of." 
[  *120  ]  He  then  bequeathed  12,000Z.  *a-piece  to  any  other  daughter  or 
daughters,  younger  son  or  sons  which  he  might  happen  to  leave, 
payable  as  therein  mentioned ;  and  after  these  and  some  other 
bequests,  the  will  proceeded  to  devise  all  his  estates  to  trustees 
in  trust  to  raise  sufficient  by  sale  or  mortgage  to  pay  debts  and 
legacies,  and  then  (after  limitations  to  issue  male,  which  never 
took  effect)  to  the  use  of  his  said  three  daughters  for  life  as 
tenants  in  common,  remainder  to  trustees  to  preserve  contingent 
remainders,  and  *'  after  the  decease  of  such  daughter  or  daughters 
respectively  in  trust  as  to  their  respective  shares,  to  the  use  of 
the  several  and  respective  heirs  of  their  bodies  in  tail,  with  cross 


TOL.IX.]   1804.    Ib.  CH.    2  SCH.  &  LEF.  120—121.  65 

remaindera  over  of  the  several  and  respective  shares  of  such  of       vaxe 

r, 

them  as  shall  happen  to  die  without  issue,  to  the  survivors  during  lord 
their  natural  lives,  and  to  the  heirs  of  such  of  them  as  shall  die  l^^^'o^^'^'^^- 
leaving  issue  in  strict  settlement,  and  failing  such  issue,  to 
testator's  right  heirs."  Then  followed  a  direction  to  his  trustees, 
in  case  the  testator  should  leave  no  son,  to  make  a  partition  or 
division  of  his  estates  amongst  his  daughters  as  equally  as 
possible,  with  a  desire,  that  the  share  containing  the  house  and 
demesne  of  Glenarm  should  be  limited  to  his  eldest  daughter  and 
her  heirs  male.  The  Marquis  died  on  the  28th  of  July,  1791, 
without  having  made  any  appointment,  leaving  the  Marchioness 
his  widow,  (whom  he  appointed  one  of  his  executors)  and  said 
three  daughters,  all  within  the  age  of  21  years  and  unmarried. 
Lady  Letitia  attained  her  full  age  and  died  unmarried  in  1797. 
Lady  Anne  Catherine  (who  upon  the  death  of  her  father  became 
Countess  of  Antrim)  attained  her  full  age  in  1796,  and  in  April, 
1799,  intermarried  with  the  plaintiff  Sir  Henry  Tempest  Vane. 
Lady  Charlotte  also  attained  her  full  age,  and  intermarried  with 
Lord  Mark  Kerr,  in  July,  1799. 

The  Marchioness,  by  deed  dated  the  29th  of  November,  *1799,  [  •121  ] 
reciting  the  deed  of  the  2nd  of  August,  1790,  and  the  power  of 
appointment  thereby  given  to  her,  appointed  24,000Z.,  part  of  the 
sum  of  86,0002.  in  said  deed  mentioned,  between  the  Countess  of 
Anfrim  and  Lady  Charlotte  Kerr,  in  the  following  proportions  ; 
viz.  4,000Z.  to  Lady  Antrim,  and  20,0002.  to  Lady  Charlotte : 
and  as  to  the  remaining  12,0002.  in  case  she  was  authorized  to 
dispose  of  the  same  (of  which  the  deed  expressed  a  doubt  on 
account  of  the  death  of  Lady  Letitia,)  she  appointed  2,0002. 
thereof  to  Lady  Antrim,  and  10,0002.  to  Lady  Charlotte. 

The  original  bill  was  filed  on  the  5th  of  December,  1799,  by 
Sir  H.  Tempest  Vane,  and  his  wife,  against  the  Marchioness, 
Lord  Dungannon  (as  surviving  trustee  in  the  Marquis's  will). 
Lord  Mark  Kerr  and  wife  and  others ;  praying  an  account  of  the 
real  and  personal  estate  of  the  Marquis,  and  that  a  release 
charged  to  have  been  improperly  obtained  by  the  Marchioness 
from  the  Countess,  should  be  cancelled,  and  the  trust  of  the 
Marquis's  will  carried  into  execution;  and  a  partition.  The 
defendants  having  answered,  and  the  Marchioness  having  set 

B.B. — ^voL.  IX.  r 
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Vakb       forth  her  deed  of  appointment  of  the  29th  of  November,  1799, 
LoBD       the  plaintiffs  on  the  25th  of  October,  1800,  amended  their  bill, 
DuKGAMNON.  insisting  that  the  deed  of  the  2nd  of  August,  1790,  was  executed 
by  the  Marquis  solely  with  a  view  to  his  having  issue  male, 
which  he  then  expected ;  that  the  existence  of  such  a  deed  had 
never  been  intimated  to  Sir  H.  T.  Vane,  previous  to  his  marriage, 
and  that  the  execution  of  the  power  of  appointment  was  a  viola- 
tion of  the  intention  of  the  Marquis,  as  expressed  in  his  will,  to 
divide  his  estates  equally  amongst  his  daughters,  and  an  imposi- 
tion and  fraud  upon  the  plaintiff,  Sir  H.  T.  Vane,  who  upon  a 
representation  that  the  Countess  was  entitled  to  a  full  moiety  of 
her  father's  estates,  settled  his  estates  upon  the  marriage  :  The 
amended  bill  therefore  prayed  that  the  deed  of  29th  of  November, 
[  *I23.  ]      1799,  *might  be  set  aside,  and  declared  null  and  void  as  against 
plaintiffs,  and  be  brought  in  and  cancelled. 

On  the  7th  of  December,  1801,  the  Marchioness  died,  leaving 
Lord  Dungannon  her  sole  executor ;  against  whom,  in  that  right, 
the  suit  was  revived. 

For  the  plaintiff,  Mr,  Burston^  Mr,  Burton,  and  Mr,  Joy  : 

Upon  the  execution  of  this  deed  by  the  Marquis  of  Antrim, 
each  of  the  daughters  had  a  vested  interest  in  12,0002.  payable 
at  21,  or  marriage  ;  subject  only  to  alteration,  as  to  the  time  of 
payment  or  the  amount,  by  the  exercise  of  the  power  of  appoint- 
ment. Lady  Letitia  having  attained  the  age  of  21  before  any 
appointment,  her  portion  became  absolutely  vested,  and  upon 
her  death  was  transmitted  to  her  personal  representative.  The 
amount  could  only  be  varied  by  the  exercise  of  the  power  of 
appointment,  and  as  to  Lady  Letitia,  the  power  was  at  an  end 
by  her  death,  and  the  necessary  consequence  is,  that  it  was  at  an 
end  as  to  the  whole  86,000Z.  Then  the  power  being  at  an  end  as 
to  the  whole  sum,  it  could  not  be  exercised  as  to  a  part :  it  is  one 
entire  power,  to  be  exercised  over  one  entire  sum  of  86,0002.,  and 
amongst  three  persons.  Therefore  by  the  death  of  one  before 
any  appointment,  there  is  an  end  to  the  power,  and  it  is  not  to 
be  enlarged  by  construction.  The  case  which  has  happened  has 
not  been  provided  for,  namely,  one  of  the  daughters  coming  of 
age,  taking  thereby  a  vested  share,  and  then  dying.    If  it  was 
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intended  that  the  mother  should  have  a  power  of  appomtment       Vakk 
amongst  the  remaining  daughters,  the  deed  has  not  given  it.        lord 
Any  discretion  vested  in  the  Marchioness  was  to  dispose  of  ^^^<*^^^<> 
86,000/.  amongst  her  three  daughters :  that  became  impossible 
by  the  death  of  Lady  Letitia,  and  after  12,000Z.  vested  in  her 
absolutely,  it  *cannot  be  devested  out  of  her  personal  repre-      [  'iss  ] 
sentatives  by  any  appointment  to  be  afterwards  made. 

It  was  also  contended  for  the  plaintiff,  that  a  case  of  election 
arose  upon  the  will  of  the  Marquis ;  as  it  was  plain  he  intended 
his  daughters'  portions  to  be  taken  under  the  deed  should  be 
equal,  and  had  made  a  disposition  of  his  property,  founded  upon 
that  supposition :  and  therefore  that  those  who  insist  on  an 
unequal  distribution  must  elect. 

For  the  defendants,  the  Solicitor-Generaly  Mr.  Saurin,  Mr, 
Ponsonby  and  Mr.  BeU : 

From  the  cases  it  is  clear  the  power  of  appointment  was  not  at 
an  end  by  the  death  of  Lady  Letitia  ;  at  least  as  to  the  survivors. 
Madison  v.  Andretra,}  Boyle  v.  Bishop  of  Peterborovgh,l  Wilson 
V.  Piggott.^  The  Marchioness  was  not  bound  to  appoint  before 
the  daughters  arrived  at  21  or  marriage.  She  might  have 
appointed  by  will  according  to  the  power,  and  therefore  she  had 
her  whole  life  to  make  the  appointment.  If  the  appointment 
cannot  be  supported  as  to  the  whole  86,0002.  at  least  it  is  good  as 
to  24,0002.,  and  the  remaining  12,000L  must  go  equally  amongst 
the  two  surviving  daughters  and  the  representative  of  the 
deceased  one :  and  it  was  contended  that  Lord  Mark  Eerr  was 
not  bound  to  elect. 

In  reply,  it  was  said,  that  the  appointment  made  by  the 
Marchioness  was  intended  to  take  effect  as  one  entire  instrument, 
and  could  not  be  considered  as  two  appointments.  That  there- 
fore, if  it  was  not  good  for  the  whole,  it  must  fail  altogether. 

LoBD  Chancellor  [after  referring  to  the  cases  which  had  been       [  ^^^  ] 
cited,   and  after  stating  the  provisions  of  the  deed,  con- 
tinued as  follows :] 

t  1  Yes.  Sen.  57.  §  2  B.  H.  246  (2  Yes.  Jon.  dol). 

t  2  E.  B.  108  (I  Yos.  Jun.  299). 

K  2 
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Vakb  On  the  whole  of  the  instrument,  I  think  the  only  power  the 

Lord        Marchioness  had  under  it  was  that  of  varying  the  proportions  of 
DusGANxoN.  ^.jjQ  g^JJJ  Jq  ]^q  raised,  and  of  postponing  the  time  of  raising  the 

f  ^^^  ^  sum ;  for  she  could  not  anticipate  it,  consistently  with  the  sub- 
stance of  that  clause  :t  and  therefore  I  think,  looking  at  the 
words  so  repeatedly  made  use  of,  that  one  instrument  was  to  be 
that  which  was  to  convey  the  whole  effect  of  the  power :  for  the 
words  are  in  the  singular  number  throughout ;  and  though  that 
might  be  considered  inartificial  in  some  respects,  yet  when  the 
whole  instrument  and  all  the  provisions  in  it  are  considered,  it 

[  *127  ]  strikes  me  that  *the  words  must  have  been  so  used  intentionally. 
If  more  that  12,0002.  was  appointed  for  one  daughter,  that  might 
or  might  not  be  a  good  appointment,  according  to  circumstances ; 
I  mean  if  the  appointment  were  made  before  they  all  had  attained 
the  age  of  21  or  marriage  ;  it  must  be  dependent  on  future  events 
whether  good  or  not. — Therefore  it  seems  to  have  been  in  the 
contemplation  of  the  framer  of  the  deed,  that  the  whole  should 
be  done  by  one  deed,  according  to  the  express  words.  It  does 
not  say  "  by  deed  or  deeds,"  and  there  is  no  reason  for  supposing 
that  the  intention  was  otherwise. 

I  also  think  on  viewing  the  whole  of  this  instrument,  that  it 
was  not  the  intention  of  the  parties  to  go  beyond  the  words  of 
the  power,  and  to  give  to  the  Marchioness  the  power  of  appoint- 
ment with  a  limitation  over.  The  only  reason  why  a  power  of 
hmitation  over  ought  to  be  suppUed  is,  that  the  intent  of  the 
parties  to  distribute  the  whole  fund  among  given  persons,  is 
consistent  with  the  words  of  the  instrument. — Now  here,  the 
words  of  the  instrument  have  clearly  excluded  the  limitation  over, 
to  the  extent  of  12,000Z.,  in  case  of  a  daughter  dying  under  21 
and  unmarried ;  and  it  would  be  most  extraordinary  to  infer  an 
intent  to  limit  over  in  case  of  her  attaining  21  or  marrying,  (in 
which  case  the  intention  was  that  the  portions  should  be  paid) 
and  not  to  give  such  a  power  in  case  of  her  not  attaining  that 
age  or  marrying ;  and  as  there  are  no  words  directly  to  authorise 
it,  it  seems  too  much  to  imply  an  intent  to  give  such  a  power. 
Then  if  the  power  is  to  be  construed  a  power  of  distribution 

t  [I.e.  the  clause  reducing  the  amount  to  be  raised  on  certain  contin- 
gencies.— O.  A.  S.] 
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only  among  three,  unless  you  can  construe  the  deed  as  giving  a       Vavb 
power  of  limitation  over,  the  appointment  made  by  the  March-        ^ord 
ioness  cannot  be  good  in  the  extent ;  and  then  the  question  is,  Duxqannon. 
can  it  be  good  in  any  part  ? 

I  incline  to  think  that  it  can. — The  meaning  of  Lady  Antrim  [  128  ] 
was  this :  "I  will  make  an  appointment  between  my  two 
daughters,  as  I  conceive  I  have  a  power  to  do :  whether  I  can 
affect  the  interest  of  the  representatives  of  Lady  Letitia,  or  can 
go  beyond  the  interests  which  would  have  vested  in  my  two  other 
daughters,  if  Letitia  had  died  under  21, 1  do  not  know :  I  will 
therefore  first  make  an  appointment  of  proportions  of  24,000/. 
to  Lady  Antrim  and  Lady  Mark  Kerr,  and  then  make  another 
appointment  which  shall  be  good,  if  I  have  the  power,  and  which, 
if  I  have  not  the  power,  must  fail."  According  to  this  intent,  the 
validity  of  the  instrument  will  depend  on  the  question  whether 
the  death  of  Lady  Letitia  put  it  out  of  the  power  of  the 
Marchioness  of  Antrim  to  make  any  appointment  at  all.  At 
the  time  of  the  death  of  Lady  Letitia,  she  had  a  vested  interest 
in  12,000/.,  liable  to  be  devested  by  the  appointment  of  the 
Marchioness :  her  representative,  after  her  death,  had  the  same 
interest ;  and  the  money  was  payable  to  the  personal  represen- 
tative of  Lady  Letitia  from  the  moment  of  her  death  down  to  the 
execution  of  this  deed :  of  that  there  can  be  no  doubt — Then  was 
this  deed  to  have  the  effect  of  devesting  that  interest,  and  of 
doing  so  by  a  limitation  over  to  the  other  daughters  of  the 
Marchioness  of  Antrim  ?  it  would  be  very  difficult  to  consider 
that  as  within  the  meaning  and  extent  of  the  power,  and  there  is 
nothing  in  the  words  of  the  power  to  warrant  it ;  and  therefore  I 
have  little  doubt  that  that  appointment  is  to  be  considered  as  bad 
as  to  her  share. 

But  it  would  be  going  too  far  to  say  that  no  power  of  appoint- 
ment at  all  remained  after  the  death  of  Lady  Letitia :  this  would 
go  to  all  cases  where  there  are  several  children,  and  one  child 
dies  having  a  vested  interest  prior  to  the  exercise  of  the  power  of 
appointment  in  favour  of  others.  If  the  Marchioness  had  said 
"the  shares  and  proportions  *in  which  it  is  my  intention  that  ['iss] 
these  sums  shall  be  divided,  are  these ;  Lady  Letitia's  share 
shall  go  as  if  I  exercised  no  power  of  appointment,  and  the  shares 
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GuBBixs  annum,  and  having  become  embarrassed  in  his  circumstances, 
Cbeed.  contracted  an  acquaintance  with  the  defendant,  then  a  practising 
attorney,  who  advanced  him  money ;  to  secure  which,  in  1791 
he  obtained  an  annuity,  for  the  plaintiff's  life,  of  1001.  chargeable 
on  part  of  the  lands  in  question.  In  1793,  the  defendant 
furnished  the  plaintiff  with  an  account,  by  which  he  was  made 
indebted  to  the  defendant  in  the  sum  of  1,500Z.  for  bills  of  costs 
and  money  lent,  for  which  sum  the  plaintiff  gave  a  mortgage  of 
all  said  lands.  The  plaintiff  finding  his  embarrassments  increase, 
resolved  to  set  the  house  and  demesne  of  Maidstown,  and  to  sell 
the  timber  on  those  lands,  and  an  offer  was  made  by  a  Mrs. 
Smithson,  to  take  the  house  and  demesne  at  three  guineas  per 
acre,  and  the  timber  at  a  valuation  :  but  she  requiring  that  the 
defendant  should  join  in  the  lease,  he  refused  to  do  so,  and  the 
treaty  was  broken  off. 

After  this,  the  plaintiff  having  objected  to  the  accounts  which 
had  been  furnished  by  the  defendant,  an  arbitration  was  entered 
into ;  and  the  arbitrators,  on  the  1st  of  February,  1796,  awarded, 
that  the  defendant  should  reconvey  the  annuity  of  lOOL,  and 
that  the  mortgage  should  stand  as  a  security  for  the  1,600Z.  and 
for  the  further  sum  of  2101.  allowed  for  the  redemption  of  the 
annuity.  On  the  6th  of  May,  1796,  the  defendant  obtained  an 
[  •216  ]  order  *for  a  receiver,  and  on  the  27th  of  the  same  month  he  filed 
a  bill  to  foreclose  the  mortgage.  On  the  27th  of  January,  1797, 
the  mortgagee  obtained  an  order  to  set  the  house  and  demesne 
for  three  years,  or  pending  the  cause ;  in  consequence  of  which 
they  were  let  to  a  trustee  for  himself,  at  21.  IBs.  per  acre ;  but 
the  order  was  set  aside  in  the  March  following,  on  account  of 
9Qme  irregularity.  In  May,  1797,  Robert  Creed,  brother  of 
the  defendant,  was  appointed  receiver  by  consent ;  and  it  was 
agreed  that,  in  case  he  was  permitted  to  receive  the  rents, 
there  should  be  no  further  proceeding  in  the  foreclosure 
cause. 

The  plaintiff  finding  his  distresses  greatly  increased,  in  October, 
1797,  consulted  with  his  law  agent  Mr.  Thomas  Leland,  who 
advised  him  not  to  oppose  the  defendant's  proceedings  any  further, 
but  to  set  to  him  the  demesne  lands,  and  to  give  up  the  rents  of 
all  the  lands  of  Maidstown  towards  the  discharge  of  his  demand, 
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provided  the  defendant  would  permit  the  plaintiff  to  have  for  the     Odbbins 

maintenance  of  himself  and  his  family  an  annuity  of  lOOZ.,  oat       cbbed. 

of  Maidstown  and  to  receive  the  rents  of  the  other  mortgaged 

premises,  amounting  in  all  to  260/.    In  pursuance  of  this  advice 

a  treaty  commenced,  which  ended  in  an  agreement  to  set  the 

house  and  demesne  and  150  acres  of  land  to  the  defendant  for 

three  lives,  at  the  rent  of  two  guineas  and  an  half  per  acre, 

which  was  the  value  fixed  by  Charles  Creed,  brother-in-law  of  the 

defendant :  an  article  to  that  effect  was  executed  by  the  plaintiff 

on  the  18th  December,  1797.     Soon  afterwards,  the  defendant 

demanded  possession,  which  the  plaintiff  refused  to  give  up, 

*  until  the  defendant  should  secure  the  payment  of  the  annuity ;       F  *216  ] 

and  thereupon  the  defendant  on  the  2nd  of  March,  1798,  filed  a 

bill  for  a  specific  execution  of  the  article  ;  and  upon  the  5th  of 

January,  1799,  the  plaintiff  did  execute  a  lease  pursuant  thereto. 

An  agreement  for  the  purchase  of  the  timber  also  took  place, 

and  the  defendant  paid  to  the  plaintiff  20  guineas  on  account 

thereof ;  and  the  defendant  also,  expecting  to  get  possession  on 

the  Ist  of  May,  tilled  some  of  the  land.     The  plaintiff,  however, 

still  insisting  on  holding  the  possession    of  the    house    and 

demesne,  until  pajrment  of  the  annuity  should  be  secured  to 

him,  the  defendant  on  the  16th  of  May,  1799,   went  to  the 

house,   on    pretence  of    removing    some  dung  which  he  had 

purchased  from  the  plaintiff,  taking  with  him  a  person  who  had 

a  writ  of  ca.  sa.  against  the  plaintiff  for  409Z.,  at  the  suit  of  one 

Bleasly,  an  uncle  of  the  defendant :    and  upon  the  plaintiff's 

coming  out  of  the  house,  he  was  arrest sd,  and  the  bailiff,  with 

the  assistance  of  the  defendant,  was  proceeding  to  conduct  him 

to  gaol.    In  this  situation,  the  plaintiff  proposed  to  give  up  to 

the  defendant  the  possession  of  the  house  and  demesne,  on  being 

liberated  from  the  arrest,  to  which  the  defendant  immediately 

acceded :  they  returned  to  the  house,  the  defendant  obtained  the 

possession;   and  the  plaintiff  was  discharged,  and  was  never 

afterward  sued  by  Bleasly. 

Under  these  circumstances  this  bill  was  filed  in  March,  1800, 
praying  that  the  lease  of  the  5th  of  January,  1799,  and  the 
articles  of  the  18th  of  December,   1797,   might  be    declared  ^ 

fraudulent  and  void,  as  obtained  under  circumstances  of  oppres- 
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GuBBixB     sion,  and  be  brought  in  and  cancelled ;   and  that  the  plaintiff 
Ckeed.      might  be  restored  to  the  possession;   and  that  the  defendant 

might  account  for  the  rents  and  profits,  &c. 
[  •217  ]  The  defendant  by  his  answer,  insisted  that  the  proposal  *  for 

the  lease  of  Maidstown  moved  from  the  plaintiff  himself ;  and 
that  at  the  time  of  its  beiug  made  to  him  by  Mr.  Leland,  he  was 
in  treaty  for  another  place  of  residence :  that  the  valuation  was 
made  by  a  mutual  friend  of  both  parties ;  and  was  perfectly  fair 
and  satisfactory  to  the  plaintiff.  He  denied  that  he  was  bound 
by  the  terms  of  the  agreement  of  December,  1797,  to  secure  the 
annuity  to  the  plaintiff,  though  he  was  willing,  as  far  as  lay  in 
his  power,  to  give  him  the  benefit  thereof:  but  stated  that 
several  custodiam  creditors  of  the  plaintiff  had  caused  orders  to 
be  served  on  the  defendant  to  pay  the  rent  to  them,  which 
rendered  it  impossible  to  carry  that  part  of  the  agreement  into 
execution. 

The  Solidtor-Generaly  Mr.  Norcott,  and  Mr.  M*Mahon,  for 
the  plaintiff,  argued  *  *  That,  at  all  events,  it  was  an 
advantage  taken  of  the  plaintiff's  distress,  and  obtained  by 
means  of  the  dominion  which  the  defendant  had  over  him ;  and 
ought  not  to  be  suffered  to  stand  between  persons  so  circum- 
stanced. Also,  that  it  was  a  contract  founded  on  a  consideration 
which  had  failed. 

For  the  defendant,  the  Attorney-General,  Mr.  Satirin,  and 
Mr.  White,  argued  upon  the  circumstances,  as  demonstrating 
that  the  plaintiff  was  a  perfectly  free  agent  in  the  transaction  : 
that  the  proposal  had  moved  from  himself :  [and  that  a  fair 
value  was  paid.] 

[  218  ]       Lord  Chancellor  : 

In  the  simple  case  of  a  mortgagor  giving  a  lease  to  the 
mortgagee,  there  would  not  perhaps  be  ground  suf5cient  to 
impeach  the  lease ;  but  if  there  be  any  thing  more,  the  Court 
will  look  into  the  transaction  with  the  greatest  possible  jealousy : 
and  if  it  prove  to  be  a  contract  for  a  lease  in  consideration  of 
forbearance,  it  is  a  contract  for  more  than  the  law  allows  for 
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forbearance,  and  is  then  usurious.  I  do  not  think  this  case  Gubbiks 
comes  precisely  within  that  description ;  but  it  is  manifest  that  cbeed. 
Creed  took  advantage  of  his  situation  as  mortgagee ;  and  if  he 
did,  the  Court  cannot  permit  him  to  hold  that  advantage.  As  a 
trustee  cannot  be  permitted  to  make  any  benefit  out  of  the  trust 
fund,  so  neither  shall  a  mortgagee  get  any  advantage  out  of  the 
mortgage  fund,  beyond  the  principal  and  interest.  For  that 
reason  it  is,  that  a  mortgagee  is  not  at  liberty  to  present  to  a 
Uving,  though  he  be  in  possession ;  though  there  be  no  other 
security  than  the  advowson,  and  though  the  mortgagor  neglects 
to  pay  the  interest.  The  presentation  is  a  profit  arising  from 
the  mortgaged  estate,  for  which  the  mortgagee  cannot  give  credit 
in  account  upon  a  redemption.  The  circumstances  of  this  case 
shew  most  clearly,  that  in  obtaining  the  lease,  an  advantage  was 
taken  of  the  situation  of  Gubbins;  and  that  it  was  by  a  species 
of  misconception,  at  least,  on  his  part,  that  he  was  led  into  the 
contract. 

[His  Lordship  then  stated  the  circumstances  of  the  case, 
pointing  out  that  the  arrangement  to  allow  the  plaintiff  a 
maintenance  out  of  the  mortgaged  estate  was  an  intended  fraud 
on  his  other  creditors  in  which  fraud  both  the  plaintiff  and 
defendant  were  implicated,  and  he  concluded  his  judgment  as 
follows:] 

It  is  manifest  that  this  is  a  valuable  lease  obtained  by  Creed  [  ^^^  ] 
from  Gubbins  under  the  pressure  of  distress,  and  by  taking 
advantage  of  his  situation  as  mortgagee ;  and  not  only  by  taking 
such  advantage,  but  by  deluding  him  with  the  hope,  that  by 
executing  it  he  should  acquire  a  maintenance  for  himself  and 
his  family,  which  he  did  not  acquire.  The  transaction  is  marked 
with  circumstances  of  fraud  and  oppression;  and  though 
Gubbins's  conduct  is  also  very  bad,  yet  I  think  I  should  endanger 
the  course  of  fair  and  honourable  dealing  between  mortgagor 
and  mortgagee,  if  I  were  to  let  this  lease  stand. 

As  to  the  account  of  rents  and  profits,  I  think  I  ought  not  to       [  224  ] 
charge  Creed  any  higher  rent  than  that  reserved  in  the  lease, 
and  for  this  reason,  that  if  the  lands  had  been  put  up  to  be  let 
for  three  years,  or  pending  the  cause,  no  higher  rent  would  have 
been  paid  :  it  would  be  too  much  to  direct  an  account  of  another 
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GUBBIKR 
r. 

Cbeed. 


description  against  Creed.  There  must  be  an  account  as  to  the 
timber,  and  the  defendant  must  be  allowed  for  substantial 
improvements.  He  must  have  the  costs  in  the  foreclosure  cause. 
He  must  pay  the  costs  of  this  cause,  so  far  as  it  goes  to 
impeach  the  lease;  as  to  the  rest  of  the  cause  to  this 
time,  it  does  not  seem  a  case  to  give  costs  on  either  side.  The 
costs  of  the  accounts,  I  shall  reserve  till  the  cause  comes  for 
further  directions  on  the  report. 


1804. 

Dee,  15,  19, 
20. 


Redrbdale, 
L.C. 

OF    IBKLAND. 

[231] 


DOYLE  V.  BLAKE. 

{2  Schoales  &  Lefroy,  231—246.) 

A  person  named  as  executor  cannot  relieve  himself  from  future 
liability  by  renouncing  after  he  has  intermeddled.  He  remains  liable 
for  the  acts  of  the  administrator  into  whose  hands  the  assets  come  in 
consequence  of  the  renunciation. 

Executors  may  be  discharged  as  against  legatees,  though  not  as 
against  creditors ;  the  former  being  bound  by  the  terms  of  the  will ;  the 
latter  not. 

Where  executors  are  jointly  charged,  one  only  having  received  the 
money,  and  the  other  joined  in  the  receipt,  it  is  on  the  gix)und  that  the 
property  is  under  the  control  of  both. 

The  question  in  such  a  case  is,  whether  the  executor  joining  in  the 
receipt  had  control  ?  and  of  that,  his  joining  in  the  receipt  is  evidence. 

Executors,  in  order  to  be  discharged,  must  either  wholly  renounce,  or 
put  the  administration  of  the  assets  into  the  hands  of  a  coiurt  of  equity. 

DoMiNicK  Field,  an  extensive  farmer  and  grazier,  died  on  the 
8rd  of  October,  1790,  leaving  Barbara  Field,  his  widow,  four 
daughters  by  a  former  wife,  (two  of  whom,  Celia,  married  to 
John  Doyle,  and  Catherine,  the  wife  of  John  Smith,  are  the 
plaintiffs),  and  four  children  by  Barbara.  He  was  possessed 
of  several  valuable  farms,  and  of  stock,  and  other  personal 
property  to  a  considerable  amount.  By  his  will,  dated  the  29th 
of  September,  1790,  he  appointed  Michael  Blake,  and  Edward 
Lynch  Athy,  Esqrs.  (the  defendants)  executors,  together  with  his 
brother-in-law,  Anthony  Horan  (who  died  very  shortly  after- 
wards) :  and  he  thereby  directed,  "  that  as  soon  after  his  decease 
as  the  circumstance  of  his  affairs  would  permit,  they  should  turn 
all  his  property  into  cash,  and  deposit  the  same  with  his  brother- 
in-law,  Martin  Horan,  (the  brother  of  his  first  wife)  whom  he 


T0L.1X.]    1804.     Ib.  CH.    2  SCH.  &  LEF.  281—282.  77 


appointed  trustee  for  the  purposes  therein  declared;  and  that      Dotlb 

sQch  sums  should  be  placed  out  by  Martin  Horan  at  interest,  on       blake. 

sufficient   security,  so  to  remain  vested  for  the  uses  of  his 

will."      Then,   after    ordering  all  his  just  debts  to  be  paid, 

he  bequeathed  to  his  wife  Barbara  an  annuity  for  her  life,  of 

30/.  per  ann. :  to  two  of  his  daughters,  Mary  and  the  plaintiff 

Catherine,  he  bequeathed  1,200Z.  to  be  equally  divided  between 

them;    and  to  the  plaintiff  Celia,  500!.:   and  he  ordered  his 

executors  to  lay  out  the  principal  sum  of  200Z.  at  interest,  the 

interest  to  be  paid  to  another  daughter,  EHzabeth  Kelly,  during 

her  life,  and  the  principal  after  her  death  to  go  to  her  lawful 

heirs :  to  four  other  children  (who  were  the  issue  of  the  second 

wife)  he  gave  1,600Z.  to  be  divided  amongst  them,  and  directed 

that  *  they  should  live  with  their  mother,  who  should  be  allowed      [  •282  ] 

121,  per  ann.  for  each,  for  maintenance,  &c. :  and  he  bequeathed 

the  residue  of  his  worldly  substance  to  his  two  daughters,  Celia 

and  Catherine,  the  plaintiffs. 

Immediately  on  the  death  of  the  testator,  Barbara  his  widow 
having  entered  a  caveat  in  the  prerogative,  to  prevent  probate 
of  the  will  being  granted,  Blake  and  Athy  were  appointed 
administrators  pendente  lite:  and  they,  in  January,  1791,  exe- 
cuted a  power  of  attorney,  appointing  Martin  Horan  their  agent, 
to  transact  and  manage  the  affairs  and  property  of  the  testator. 

By  indenture  bearing  date  the  9th  of  May,  1791,  and  made 
between  Blake  and  Athy  of  the  first  part,  Martin  Horan  of  the 
second  part,  and  Barbara  Field  of  the  third  part ;  reciting  that  it 
was  alleged  that  Dominick  Field  had  made  his  will,  and  that  the 
same  contained  a  bequest  of  an  annuity  of  802.  to  Barbara,  and 
of  1,600Z.  to  her  children  (as  before  stated),  and  reciting  the 
pendency  of  the  suit  in  the  prerogative,  and  the  appointment  of 
Blake  and  Athy  to  be  administrators  pendente  lite :  and  that  the 
principal  part  of  the  assets  could  not  be  disposed  of  until 
October  then  next ;  reciting  further,  that  the  parties,  considering 
the  great  expense  of  the  said  suit,  had  agreed,  that  15L,  being 
one  half  year  of  the  annuity  then  due,  and  24Z.,  one  half  year's 
aUowance  for  the  children,  should  be  forthwith  paid  to  Barbara, 
out  of  the  assets ;  that  5002.  should  be  laid  out  at  interest,  to 
secure  the  annuity  to  Barbara,  and  1,6002.,  in  like  manner,  laid 
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DoTLB       out  for  the  benefit  of  her  children  ;  that  Martin  Horan  should 
Blake.      relinquish  all  trust  vested  in  him,  touching  Barbara  or  her 
children;    that  the  suit  in  the  prerogative  should  be  discon- 
tinued, and  Barbara's  costs  paid  out  of  the  assets  ;  that  Blake 
and  Athy  should  renounce  the  execution  of  the  will,  and  that 
[•283]       administration   *cum  teatamento  annexo  should  be  granted  to 
Horan :  reciting  also,  that  it  was  further  agreed,  that  Barbara 
should  prefer  a  bill  or  petition    to    the    Lord    Chancellor, 
praying,  that  the  whole  interest  of  the  1,600Z.  should  be  paid 
her,   which    proceeding    Horan  was  to  promote  in    whatever 
manner  should  be  advised,   and  the  costs  of  which  were  to 
be  paid  out  of  the  assets: — ^Blake  and  Athy  thereby  covenanted 
with  Barbara,  on  or  before  the  20th  of  October  then  next,  to 
sell  and  dispose  of  so  much  of  the  assets  as  should  be  sufficient 
to  raise  the  sum  of  2,200Z.,  and  to  lay  out  500Z.  and  1,600^. 
thereof  at  interest  at  6  per  cent.,  the  securities  to  be  made 
payable  to  them ;  and  as  to  the  500Z.,  to  permit  Barbara,  during 
her  life,  to  receive  the  interest  thereof  in  discharge  of  her 
annuity ;  the  principal  sum  after  her  death,  to  go  to,  and  be  for 
the  use  of  the  residuary  legatees :  and  as  to  the  1,600Z.,  in  trust  for 
the  four  children  of  Barbara,  to  be  paid  as  therein  mentioned ; 
and  to  pay  to  Barbara  12Z.  per  ann.  of  the  interest  thereof,  for 
each  of  them,  or  such  fiuiiher  sum  as  the  Lord  Chancellor 
should  order,   for  their    maintenance,   in    consequence  of  an 
application    thereby  agreed  to  be  made,   for  the  purpose  of 
procuring  an  increased  allowance  :  and  as  to  the  residue  of  the 
2,200Z.,  they  covenanted  to  pay  thereout  as  much  as  should  be 
due  to  Barbara,  for  arrear  of  the  annuity,  maintenance,  &c.  at 
the  day  of  the  date  of  the  securities  to  be  taken.    There  was  a 
proviso  for  the  security  of  Blake  and  Athy,  in  case  of  the  loss  of 
any  part  of  the  sums  of  500/.  and  1,600/.,  without  their  wilful 
default :   and  a  covenant,  that  in  case  the  interest  of  money 
should  be  reduced,  a  further  sum  should  be  applied  out  of  the 
assets,  in  order  to  secure  Barbara  her  annuity  at  all  events ; 
and  Blake  and  Athy  also  covenanted  to  renounce  the  execution 
of  the  will,  and  to  consent  to  Horan's  obtaining  administration. 
Horan  covenanted  to  relinquish  the  trust  as  to  Barbara  and  her 
children,  and  to  pay  out  of  the  assets  her  costs  incurred  in 
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the  suit ;   and  *  also  to  promote   her  application   for   an  in-       Dotlr 
crease  of  maintenance :  and  Barbara  covenanted  to  discontinue       blIke. 
the  suit ;  to  consent  to  Horan's  obtaining  administration  cuni      ^  m^u  1 
Ustamento  annexo;  and  to  indemnify  Blake,  Athy,  and  Horan, 
from  all  soits,  &c.  by  or  on  behalf  of  her  children,  or  any  of 
them. 

In  pursuance  of  the  covenants  in  this  deed,  a  sale  was  had  of 
part  of  the  testator's  stock,  in  October,  1791,  to  the  amount  of 
749Z.  Is.  Id.  and  a  further  sale  in  December,  to  the  amount  of 
590/.  10«.  4d.  These  sums,  together  with  a  further  sum  of  2602. 
lU.  8^.  making  together  1,600Z.,  were  handed  over  by  Horan  to 
the  defendants,  and  by  them  laid  out  on  security  for  the  benefit 
of  the  four  children  of  Barbara,  as  agreed  upon.  The  remaining 
60M.,  which  it  was  agreed  to  raise  out  of  the  assets,  was  not 
raised ;  but  the  defendants  accepted  a  bond  from  M.  Horan  and 
one  Griffin,  for  5002.,  part  thereof,  and  the  promissory  note  of 
Horan  for  1002.,  the  residue  thereof.  On  the  20th  of  April, 
1792,  Blake  and  Athy  executed  a  formal  renunciation  of  the 
executorship ;  and  thereupon  Horan  became  a  party  intervenient 
in  the  cause  in  the  prerogative,  seeking  to  obtain  administration 
cum  testamento  annexo^  in  pursuance  of  the  agreement  in  the  deed 
before  mentioned.  In  March,  1794,  the  will  was  established  by 
a  decree  of  the  Court  of  Prerogative,  and  Horan  obtained 
administration  cum  testamento  annexo.  The  remaining  stock  of 
the  testator  was  sold  by  Horan  in  the  course  of  the  year  1795,  at 
which  time  the  leases  of  most  of  the  farms  had  expired. 

In  January,  1796,  the  plaintiffs  filed  their  bill,  as  specific  and 
residuary  legatees,  against  Blake,  Athy,  and  Horan,  charging 
that  the  two  former  had  acted  in  the  execution  of  the  will  in 
various  particulars ;  but  that  they,  on  pretence  that  some  of  the 
testator^s  farms  could  not  be  advantageously  disposed  of,  had 
permitted  Horan  to  keep  *them  in  his  own  hands,  and  to  trade  [  *235  ] 
and  make  profit  upon  the  stock  thereon :  that  another  farm 
(Ballylackan)  had  been  improperly  given  up  to  the  landlord, 
though  held  under  a  good  equitable  title;  and  that  Blake  and 
Athy  had  wholly  refused  to  give  any  account  of  the  assets  to  the 
plaintifiTs,  pretending  that  they  were  ignorant  of  the  amount  of 
the  assets,  having  given  them  up  to  the  management  of  Horan. 
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DoTLB  The  bill  charged  that  the  renunciation  of  the  executorship  by 
Blake.  Blake  and  Athy,  and  their  consenting  that  administration  with 
the  will  annexed,  should  be  granted  to  Horan,  was  a  collusive 
transaction,  and  sufficient  to  make  Blake  and  Athy  responsible 
for  the  acts  of  Horan:  and  it  prayed  that  Blake,  Athy,  and 
Horan,  might  account  for  the  assets,  at  the  prices  which  they 
might  have  been  sold  for  in  a  reasonable  time  after  the  testator*B 
death ;  and  that  they  should  be  obliged  to  make  compensation 
for  the  loss  of  the  farm  of  Ballylackan. 

The  defendants,  Blake  and  Athy,  stated  by  their  answer,  that, 
from  the  beginning,  they  had  determined  to  renounce  the 
executorship,  and  had  refused  to  act  under  the  will ;  that  their 
only  object  in  allowing  themselves  to  be  appointed  administrators 
pendente  lite,  was  for  the  protection  of  the  widow  and  her 
children,  and  at  their  pressing  instance :  that  when  they  were 
prevailed  upon  to  accept  that  office,  they  considered  Horan  as 
the  fittest  person  to  appoint  to  manage  the  property,  as  being  a 
near  relative  of  the  testator,  and  in  his  confidence,  as  appeared 
from  his  having  appointed  him  a  trustee ;  that  they  also  had 
every  reason  to  depend  on  his  solvency  and  integrity  ;  and  that 
they  had  not  authorised  his  interference  with  the  assets,  until 
they  accepted  the  office  of  administrators  pendente  lite,  and  only 
by  virtue  of  that  authority.  As  to  the  farms  which  were  not 
disposed  of,  they  stated  that  the  leases  contained  non-alienation 
[  •236  ]  clauses,  except  under  certain  terms ;  but  independent  *of  this 
impediment,  they  submitted  that  under  their  limited  ad- 
ministration, they  had  not  power  to  sell  or  let:  and,  with 
respect  to  Ballylackan,  the  only  terms  upon  which  it  could  have 
been  preserved,  were,  the  defendants  making  themselves 
personally  responsible  for  the  rent,  for  a  term  of  81  years,* 
whereas  they  considered  their  appointment  to  the  administration 
as  merely  temporary.  They  admitted  that  they  acted,  as  to  the 
2,200{.  in  the  deed  of  May,  1791,  in  raising  that  sum,  and 
laying  it  out  on  sufficient  security ;  but  acting  only  as  trustees 
under  that  deed,  and  in  compliance  with  the  dying  request  of 
Dominick  Field,  and  not  as  his  personal  representatives ;  and 
stated  that  they  were  induced  to  become  trustees  in  that  deed^ 
from  their  wish  to  protect  that  part  of  D.  Field's  family  which 


TOL.IX.]   1804.    Ib.  CH.    2  SCH.  &  LEF.  286—288.  81 

appeared  to  be  most  unprotected,  viz.  his  children  by  his  second  Dotle 
wife,  towards  whom  they  were  apprehensive  that  Horan,  (the  blakk. 
brother  of  the  first  wife,)  would  not  act  with  strict  impartiality. 
The  defendants  further  stated  and  offered  evidence  of  the 
testator's  declaration,  shortly  before  his  death,  that  he  did  not 
intend  to  give  them  the  trouble  of  collecting  his  property,  or 
that  they  should  have  any  responsibility  therefrom,  but  that, 
knowing  them  to  be  men  of  character  and  credit,  he  had  named 
them  for  the  purpose  of  being  a  check  upon  his  two  brothers-in- 
law,  so  far  as  related  to  his  children  by  his  second  wife.  These 
defendants  therefore  submitted  that  as  they  had  been  induced 
to  act  from  motives  of  humanity,  and  in  such  manner  as  was 
most  beneficial  for  the  parties  interested  under  the  will,  they 
ought  not  to  be  bound  to  account,  save  as  administrators 
pendente  lite. 

Horan  answered  the  bill,  and  by  his  answer  gave  an  account 
of  the  assets  which  had  come  to  his  hands,  but  shortly  afterwards 
died  insolvent. 

For  the  plaintiffs,  Mr.  Buraton,  Mr.  Whiteatone,  Mr.  Bali,       [  287  ] 
and  Mr.  Vandeleur  : 

The  defendants  are  liable  to  account  for  the  assets,  as 
executors  who  have  taken  upon  themselves  the  burden  of  the 
execution  of  the  will.-  The  agreement  entered  into  by  the  deed 
of  9th  May,  1791,  and  the  acts  which  were  done  in  pursuance 
thereof,  are  such  an  intermeddling  with  the  assets  by  matter  in 

pais,  as  precludes  a  renunciation  by  the  executors  afterwards. 

»    *     « 

It  was  also  argued  for  the  plaintiffs,  that  the  defendants  were  [  238  ] 
liable  for  such  part  of  the  assets  as  had  come  to  the  hands  of 
Horan.  It  was  by  their  act  that  he  was  enabled  to  get  possession 
of  the  assets ;  and  this  case  therefore  comes  within  the  principle 
of  those  in  which  one  executor  having  enabled  another  to  get  any 
part  of  the  funds  into  his  hands,  has  been  held  liable.  Ex  parte 
Belchier,  Ex  parte  Parsons,  Ambl.  218.  Read  v.  Truelove,  Ibid. 
417.  Sadler  v.  Hobbs,  2  Br.  C.  C.  118.  Chambers  v.  Minchin, 
6  R.  E.  Ill  (7  Ves.  186). 

B.B. — ^voL.  rx.  o 


82  1804.    Ir.  CH.    2  SCH.  &  LEP.  288—289.         [r.b. 

SoTLE  For  the  defendants,  Mr.  Saurin,  Mr.  Kirwan,  Mr.  Coneys, 

Blake.  and  Mr.  D'Arcy : 

The  acts  done  by  the  defendants  were  done  from  mere  motives 
of  humanity,  and  are  not  such  as  ought  to  fix  them  with  the 
executorship.  The  principal  part  of  the  assets  were  received  by 
Horan,  under  his  power  as  administrator  with  the  will  annexed, 
and  not  under  the  authority  of  the  defendants ;  who  therefore 
ought  not  to  be  answerable  for  his  receipts.  Besides,  they  were 
well  warranted  in  placing  confidence  in  Horan,  from  the  confi- 
dence which  the  testator  appeared  to  place  in  him  :  and  there  seems 
to  be  little  difference  between  allowing  him  to  collect  the  assets, 
and  their  collecting  them  themselves,  and  handing  them  over  to 
him,  to  be  laid  out  on  securities  as  he  might  think  fit ;  in  which 
case  they  would  have  been  clearly  justified  by  the  directions  of 
the  will.  Some  of  the  reasoning  of  Lord  Northikgton,  in 
Westley  v.  Clarke,  1  P.  Wms.  83  (note  1)  and  of  Lord  Harcourt, 
[  •239  ]  in  Churchill  v.  Lady  Hohson,  Ibid.  241,  *is  applicable  to  this 
case,  and  goes  strongly  to  discharge  these  defendants. 

Lord  Chancellor: 

In  this  case,  these  two  gentlemen  have  involved  themselves  in 
the  affairs  of  a  man  who  was  much  inferior  to  them  in  situation, 
and  they  are  now  called  upon  to  answer  for  the  amount  of  his 
effects.  It  is  easy  for  persons  named  executors  to  put  themselves 
out  of  all  difficulty,  by  declining  to  act.  No  man  has  a  right  to 
make  another  an  executor  without  his  consent ;  and  even  if  in 
the  life-time  of  the  testator  he  has  agreed  to  accept  the  office,  it 
is  still  in  his  power  to  recede,  except  so  far  as  his  feelings  may 
forbid  it :  it  will  be  very  proper  for  him  to  do  so,  if  he  finds  that 
his  charge  as  executor  will  be  different  from  what  he  conceived 
it  was  to  be  when  he  entered  into  the  engagement. 

But  here  I  am  to  decide  on  the  circumstances  as  they  appear 
in  proof,  and  on  rules  which  are  to  be  applied  to  all  cases  ;  rules 
are  to  be  applied  according  to  circumstances,  but  circumstances 
are  not  to  control  rules. 

This  case  depends  on  the  general  question,  "whether  an 
executor,    having    accepted    the    office,    and    having     acted 
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nnquestlonably  as  an  executor,  so  far  that  if  an  action  at  law  Dotle 
were  brought  against  him,  he  could  not  plead  '  that  he  never  was  blake. 
executor,  nor  acted  as  executor,'  shall  be  permitted,  to  the 
prejudice  of  legatees,  to  say  that  he  is  not  an  executor  ?  "  I  do 
not  mean  to  lay  down  the  rule  positively,  that  there  is  no  case 
where  the  strictness  of  law  would  charge  a  man  as  executor  as  to 
creditors,  in  which  a  court  of  equity  would  not  charge  him  also 
as  to  legatees.  Legatees  are  bound  by  the  terms  of  the  will ; 
creditors  are  not  so :  and  therefore  in  many  cases  executors 
would  be  ^discharged  as  against  legatees,  though  not  as  against  [  *240  ] 
creditors.  For  example,  in  the  present  case  ;  if  these  gentlemen 
had  collected  the  effects,  and  had  paid  the  amount  to  Martin 
Horan  ;  still,  if  a  creditor  had  remained  unpaid,  he  might  have 
charged  them  upon  the  insolvency  of  Horan ;  whereas  in  the 
case  of  a  legatee,  the  executors  might  justify  themselves  by  the 
directions  in  the  will. 

The  first  fact  to  be  ascertained  therefore,  is,  have  these  gentle- 
men accepted  the  will,  and  acted  as  executors,  so  that  it  was  not 
in  their  power  to  renounce  and  procure  administration  to  be 
granted  to  Horan  ?  and  a  further  question  is,  whether  under 
the  transactions  that  occurred,  Horan,  as  administrator,  is  not 
necessarily  to  be  considered  as  their  agent?  Now,  that  they 
acted  as  executors,  appears  manifest :  they  admit  that  they  acted 
as  such  for  the  purpose  of  securing  the  legacies  to  the  children 
by  the  second  wife,  and  the  annuity  to  the  widow :  but  they  say 
that  from  conversations  between  them  and  the  testator  previous 
to  his  death,  that  was  the  extent  to  which  he  meant  them  to  act. 
This  is  very  possible :  but  I  cannot  receive  parol  evidence  of  this 
kind  to  control  the  will.  They  had  no  right  to  act  at  all ;  no 
right  to  secure  the  legacies  to  the  children  of  the  second  wife, 
and  the  annuity  to  her,  but  under  the  authority  of  the  will :  and 
here  is  an  unequivocal  admission,  that  they  meant  to  act  by 
virtue  of  the  power  given  by  the  will,  to  the  extent  of  the  legacies 
to  those  children  and  the  widow's  annuity.  Then  they  pro- 
pounded the  will  in  the  Ecclesiastical  Court ;  that  is,  they 
suflFered  it  to  be  propounded  by  Horan ;  he  was  their  agent  in 
doing  so,  and  in  praying  that  probate  of  the  will  might  be 
^ranted  to  them.    As  to  the  caveat ;  it  was  not  entered  under 

o  2 
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Doyle       an  impresBion  that  the  will  was  unfairly  or  improperly  executed, 

Blake.      or  that  any  such  question  could  have  been  raised :    the  great 

[  ♦241  ]      object  of  the  *widow  was,  to  take  herself  and  her  children  out  of 

the  control  of  Horan,  whom  she  did  not  choose  to  trust. 

The  caveat  having  been  entered,  in  May,  1791,  a  short  time 
only  after  the  death  of  the  testator,  and  before  any  proceedings 
of  consequence  took  place  in  the  Ecclesiastical  Court,  an 
arrangement  is  made,  and  a  deed  is  executed  between  Athy  and 
Blake  of  the  first  part,  Horan  of  the  second  part,  and  Barbara 
Field  of  the  third  part.  Now  if  this  instrument  had  been 
intended  to  control  the  rights  of  the  legatees,  they  ought  to  have 
been  made  parties  to  it ;  and  if  they  had,  it  might  have  been 
extremely  difficult  for  them  afterwards  to  have  controverted  it : 
but  they  were  not  made  parties.  At  that  time  one  of  the 
residuary  legatees  was  of  age,  but  was  not  called  into  the 
transaction;  if  she  had,  the  other  two  were  under  age,  and 
incapable  of  binding  themselves.  The  instrument  itself  is  an 
instrument  simply  and  solely  for  the  benefit  of  Barbara  Field 
and  her  children,  to  the  prejudice  of  the  residuary  legatees ;  and 
in  one  point  of  view  to  the  prejudice  of  the  other  children,  who  are 
not  considered  as  residuary,  but  as  general  legatees;  for,  without 
securing  their  legacies,  it  provides  a  security  for  Barbara's 
children.  How  was  this  obtained  ?  by  the  authority  which  Blake 
and  Athy  had  from  their  situation  as  executors:  and  all  the 
provisions  of  this  deed  demonstrate  that  they  made  use  of  that 
authority  to  compel  Horan  to  come  into  this  contract  with  them. 
Horan  indeed  was  willing  enough  to  come  into  this  agreement, 
prejudicial  as  it  was  to  his  own  nieces ;  and  why  ?  because  the 
effect  was  to  give  him  the  uncontrolled  management  of  this 
property ;  of  which  he  had  had  the  management  for  a  consider- 
able time,  but  subject  to  the  control  of  Blake  and  Athy,  who  were 
eLdmimstTSLtoYBy  pendente  lite,  and  who  might  have  proved  the  will. 
I  242  ]  The  provisions  of  the  will  were  to  be  suspended  until  money 

was  raised  out  of  the  effects  for  the  purpose  of  paying  these 
legacies :  and  accordingly,  sales  were  made  by  the  authority  of 
Blake  and  Athy,  (who  had  no  authority  to  make  sales  except  as 
executors) ;  and  two  sums,  of  7491.  Is.  Id.  and  590Z.  10«.  4d.  are 
paid  to  them  as  the  produce  of  the  sales  so  made.    This  was  a 
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proceeding  quite  inapplicable  to  the  character  of  an  administrator  Dotlb] 
pendente  lite,  and  only  applicable  to  that  of  an  executor.  The  blake. 
defendants  therefore  assumed  to  themselves  in  that  transaction, 
the  power  as  well  as  the  character  of  executors ;  and  the 
influence  of  that  character  prevailed  thoughout  the  transaction. 
It  was  that  influence  which  compelled  Horan  to  give  the  other 
security. 

The  whole  transaction,  therefore,  is  one  which  demonstrates 
that  these  gentlemen  having,  in  the  character  of  executors,  a 
power  and  influence  and  control  over  the  assets,  used  that  power 
and  influence  and  control  which  that  character  gave  them.  I 
apprehend,  that  where  executors  have  been  jointly  charged, 
where  one  only  has  received  the  money,  and  the  other  joined  in 
the  receipt,  it  has  been  on  the  ground  that  the  property  was 
under  the  control  of  both.  That  is,  where  two  executors  join  in 
a  receipt  to  a  debtor  for  a  sum  of  money,  though  the  receipt  of 
one  would  have  been  a  discharge  to  the  debtor,  yet,  they  joining 
in  the  discharge,  the  debtor  is  taken  to  have  paid  to  them  both : 
his  requiring  the  discharge  of  the  executor,  who  has  not  received 
the  money,  amounts  to  saying,  *'  I  make  this  payment  to  you 
both,  and  not  to  him  only  who  actually  received  the  money." 
The  true  consideration  in  a  question  of  this  kind  is,  whether  the 
executor  who  merely  joins  in  the  receipt  had  a  control ;  and  his 
joining  in  the  receipt  is  evidence  of  that  control,  although  the 
money  was  actually  received  by  the  other.  I  believe,  if  the  case 
of  *Westley  v.  Clarke}  were  seen  with  all  the  circumstances  that  [  ♦243  ] 
were  before  Lord  Nobthinoton,  we  should  find,  that  he  meant  to 
establish  no  more  than  this ;  that  the  mere  joining  in  the  receipt 
should  not  have  the  conclusive  effect  of  charging  both.  The  case 
was  this:  Thompson,  an  attorney,  and  one  of  the  executors, 
receives  the  money;  and  having  received  it,  when  the  money  was 
no  longer  under  the  control  of  the  other  executors,  he  sends  a 
formal  receipt  to  them  for  their  signature,  which  they  execute. 
I  believe  the  real  ground  on  which  Lord  Northinoton  conceived 
that  the  mere  fact  of  joining  in  this  receipt  had  not  the  effect  of 
charging,  was,  that  the  money  had  been  paid  before  into  the 
hands  of  Thompson,  so  that  although  the  other  executors  signed 

tip.  Wins.  83. 
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i)0Ti,B  '  are  insufficient,  the  ezecutora  must  stand  responsible.  If  these 
Blaxb.  gentlemen  had  acted  under  the  will ;  had  collected  the  effects, 
and  paid  the  debts,  and  then  paid  over  the  residue  to  Horan,  to 
be  laid  out  by  him  on  security  to  answer  the  demands  of  the 
several  persons  entitled  under  the  will,  I  could  not  have  charged 
them  for  the  insolvency  of  Horan ;  for  such  were  the  directions 
[  ♦246  ]  of  the  *testator :  with  respect  to  creditors  they  would  have  been 
chargeable,  but  not  with  respect  to  legatees.  The  legatees  then 
would  have  had  no  difficulty  in  dealing  with  Horan,  because  the 
discharges  given  by  him  to  the  executors  would  have  been 
evidence  of  his  receipts :  whereas  now  they  stand,  with  respect  to 
Horan,  involved  in  all  the  intricacy  of  executorship  accounts. 
This  was  not  the  intention  of  the  testator  :  he  did  not  mean  that 
Horan  was  to  be  an  executor ;  but  that  he  should  receive  the 
money  to  be  vested  in  securities,  and  be  forthcoming  to  answer 
the  several  purposes  of  the  will.  If  the  executors  had  pursued 
that  direction,  the  insolvency  of  Horan,  before  payment  of  any 
particular  sums,  would  not  have  charged  them.  If  indeed  they 
had  found  that  he  was  applying  the  money  to  his  own  use, 
they  would  not  have  been  justified  in  making  further  payments  to 
him  ;  no  more  than  if  the  testator  had  directed  the  money  to  be 
paid  at  a  banker's,  and  the  banker  had  stopped  payment.  It  is 
manifest,  that  from  1792,  Horan  was  acting  contrary  to  the  will: 
therefore,  even  on  that  ground  they  cannot  set  up  the  situation 
in  which  the  testator  meant  to  place  him,  as  a  protection  to 
themselves;  they  should  only  have  trusted  him  so  far  as  he 
appeared  worthy  of  the  trust,  or  as  it  was  to  be  presumed  the 
testator  would  have  trusted  him. 

With  respect  to  what  came  to  their  agent's  hands,  the 
executors  must  be  considered  as  immediately  answerable :  and  I 
think  I  must  consider  the  600Z.  and  1001.  as  so  much  come  to 
their  hands :  they  took  the  bond  and  note  of  Horan  for  it. 

There  is  another  consideration  which  I  shall  reserve  till  the 
report  comes  in;  namely,  in  case  the  assets  shall  appear 
insufficient  for  the  payment  of  the  legacies,  whether  the  payment 
of  their  whole  legacies  to  the  children  by  the  second  wife,  can  be 
considered  a  misapplication  or  not. 
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Feb.  I. 
(2  Schoales  &  Lefroy,  341—356.)  

Equity  will  not  decree  specific  performance  of  a  covenant,  where,  Rbdmdalk, 
from  circumstances  (partly  attributable  to  the  plaintiff's  conduct),  it  ^^  Ibelas^d. 
has  become  unconscientious  strictly  to  enforce  performance  of  it. 

Although  it  may  be  unconscientious  to  decree  specific  execution        I-  ^     J 
according  to   the    letter  of   the  covenant,   equity  will  execute  the 
covenant,  according  to  a  conscientious  modification  of  it,  as  far  as 
circumstances  will  permit. 

The  Dean  and  Chapter  of  Christ  Church,  Dublin,  being  seised 
in  fee  of  the  lands  of  Sallymolehans,  otherwise  Ballvmolihans- 
town,  Ballytipper,  otherwise  Tipperstown,  and  Ballylaghan, 
otherwise  Tinkellj,  situate  in  the  county  of  Dublin,  demised  the 
same  about  150  years  ago  to  a  person  of  the  name  of  Usher,  at 
the  yearly  rent  of  1072.  12$.  6d.  for  a  term  of  21  years.  Usher 
shortly  after  demised  the  same  lands  for  a  term  of  16  years  to 
Jeffery  Davis,  at  a  rent  of  215Z.  5^.  per  ann.  in  which  lease 
there  was  a  covenant  on  the  part  of  Usher,  that  *'he,  his 
executors,  administrators  or  assigns,  should  and  would  sometime 
before  the  end  or  expiration  of  the  first  seven  years  of  his  said 
lease  from  the  Dean  and  Chapter,  or  at  any  time  sooner,  as  also 
at  or  some  time  before  the  expiration  of  the  first  seven  years  of 
every  future  lease  that  should  be  obtained  by  him  or  them  of  the 
said  demised  lands,  or  at  some  time  sooner,  make  all  proper 
applications,  and  use  all  proper  endeavours,  with  the  said  Dean 
and  Chapter,  for  the  renewal  of  the  said  lease,  and  of  every 
future  lease  which  should  be  obtained  as  aforesaid,  and  that  on 
obtaining  of  every  such  renewal  or  new  lease  by  the  said  Usher, 
his  executors,  administrators  or  assigns,  he  and  they  should  and 
would  at  all  times  within  six  months  after  his  or  their  giving 
notice  *of  such  renewal  to  the  said  Jeflfery  Davis,  his  executors,  [  •342  ] 
administrators  or  assigns,  at  the  request  and  cost  of  the  said 
Jeffery  Davis,  his  executors,  administrators  and  assigns,  renew 
unto  the  said  Jeffery  Davis,  his  executors,  administrators  and 
assigns,  by  adding  so  many  years  to  the  term  he  or  they  should 
at  each  respective  time  have  to  come  by  the  lease  by  which  he  or 
they  should  immediately  before  have  held  and  enjoyed  the  said 

t  Sayera  v.  Collyer  (1S84)  28  Ch.  D.  103,  54  L.  J.  Ch.  1,  51  L.  T.  723. 
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Davis  demised  premises,  as  he  the  said  Usher,  his  executors,  adminis- 
HoKE.  trators  and  assigns,  should  have  obtained  from  the  said  Dean 
and  Chapter,  in  addition  to  the  number  of  years  which  he  the 
said  Usher,  his  executors,  administrators  or  assigns,  should  have 
to  come  in  the  premises  at  and  immediately  before  the  time  of 
his  or  their  obtaining  such  respective  renewal  or  new  lease  as 
aforesaid,  the  said  Jeffery  Davis,  his  executors,  administrators 
and  assigns,  accepting  of  every  such  renewal  or  new  lease,  or 
thereupon  surrendering  the  former  lease  within  six  months  after 
such  notice,  and  paying  unto  the  said  John  Usher,  his  executors, 
administrators  or  assigns,  the  sum  of  300Z.  as  a  fine,  where  seven 
additional  years  should  be  so  added  as  aforesaid,  and  so  in 
proportion  where  a  less  or  greater  number  of  years  should  be  so 
added  as  aforesaid,  and  also  paying  double  the  yearly  rent,  and 
no  more,  as  should  be  reserved  and  made  payable  to  the  said 
Dean  and  Chapter  and  their  successors,  by  the  said  Usher,  his 
executors,  administrators  and  assigns,  out  of  the  said  premises :" 
and  the  said  Jeffery  Davis  thereby  covenanted  for  himself,  his 
executors,  administrators  and  assigns,  to  pay  such  rent  and  fine 
on  each  renewal,  with  a  covenant,  'Hhat  in  case  upon  any  future 
renewal  to  be  made  by  the  said  John  Usher,  his  executors, 
administrators  or  assigns,  with  the  Dean  and  Chapter,  the  said 
Jefifery  Davis  should  apprehend  the  yearly  rent  to  be  too  much 
advanced,  it  should  be  at  the  election  of  the  said  J.  Davis,  his 
heirs,  admmistrators  and  assigns,  whether  to  accept  a  renewal, 
'*3iS  1  or  refuse  *the  same,  and  merely  hold  for  the  residue  of  the  then 
unexpired  term." 

The  Dean  and  Chapter  continued  to  renew  the  lease  every 
seven  years  to  Usher  and  the  persons  deriving  under  him,  on 
payment  of  a  fine,  (which  was  gradually  increased)  without 
demanding  any  increase  of  rent ;  and  the  Usher  family  continued 
to  renew  to  their  tenant,  Jeffery  Davis,  and  his  representatives, 
on  payment  of  the  fine  stipulated  to  be  paid  by  the  original 
lease :  so  that  the  rent  payable  to  the  Dean  and  Chapter  by 
their  immediate  tenant.  Usher,  and  that  payable  to  Usher  by 
his  tenant,  Jeffery  Davis,  and  his  representatives,  continued  the 
same  as  reserved  by  the  original  leases.  In  1796,  the  interest 
of  Usher,  the  original  lessee,  became  vested  in  John  Usher,  and 
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one  moiety  of  the  interest  of  Jeffery  Davis,  became  vested  in       Datis 
James  Moore  Davis,  (late  husband  of  the  plaintiff  Sarah  Davis)       hone. 
and    the    other    moiety  thereof   became  vested  in  the  other 
plaintiffs. 

The  septennial  fine  for  renewal,  which  was  then  demanded 
by  the  Dean  and  Chapter,  being  considerably  increased,  John 
Usher  called  upon  his  tenants,  the  representatives  of  Jeffery 
Davis,  to  contribute  a  certain  proportion  of  the  fine  over  and 
above  the  sum  of  8001.  which  they  were  bound  to  pay  by  their 
lease,  which  they  at  length  consented  to  do  upon  his  agreeing 
to  add  two  years  and  a  half  to  their  term  ;  and  accordingly  on 
the  10th  April,  1796,  John  Usher  executed  a  new  lease  of  one 
undivided  moiety  of  the  lands  in  question  to  James  Moore  Davis, 
and  a  new  lease  of  the  other  undivided  moiety  to  the  other 
plaintiffs  for  a  term  of  18  years  and  a  half,  from  the  29th 
September  preceding,  each  lease  reserving   a   moiety  of  the 
old  rent,  and  containing  the  covenants  in  the  original  lease, 
(particularly  that  for  renewal,)  and  none  other.    In  1801,  Usher 
sold  his  interest  to  the  defendant  Hone  for  a  sum  of  *950L      [*344] 
When  the  usual  time  for  renewing  arrived,  the  defendant  in- 
quired of  the  agent  for  the  Dean  and  Chapter  what  fine  would 
be  expected  for  a  renewal,  and  on  being  informed  that  a  sum  of 
lflS5L   88.  9d.  would  be  required,  he  served  a  notice  on  the 
plaintiffs,  stating  the  sum  required  as  a  renewal  fine,  and  calling 
upon  them  to  contribute  a  moiety  thereof,  in  order  that  they 
might  be  entitled  to  a  renewal,  or  otherwise  that  he  should 
consider  himself  at  Uberty  to  act  as  he  should  be  advised,  by 
renewing  upon  any  terms  he  might  be  able  to  make  with  the 
Dean  and  Chapter,  by  increasing  the  rent  or  fine,  or  suffering 
the  term  to  expire.    The  plaintiffs  not  having  complied  with 
this  notice,  the  defendant  entered  into  a  treaty  with  the  Dean 
and  Chapter  for  a  renewal,  upon  payment  of  a  fine  of  500L  and 
an  additional  rent  of  80Z.  per  ann.    The  plaintiffs,  on  hearing 
of  this  treaty,  served  a  notice  on  the  defendant  on  the  9th 
December,  1802,  offering  to  renew  in  the  defendant's  name  with 
the  Dean  and  Chapter,  and  afterwards  to  ascertain  by  arbitration, 
or  otherwise,  how  much  of  the  fine  the  defendant  was  liable  to 
pay ;  but  that  at  present  they  were  willing,  in  order  to  guard 
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Batib       against  the  rent  being  raised,  to  advance  the  whole  fine  required 

Hoke.       hy  the  Dean  and  Chapter,  in  expectation  that  defendant  would 

immediately  after  grant  a  renewal,  according  to  the  true  meaning 

of  the  covenant  in  the  lease  between  plaintiffs  and  John  Usher, 

and  repay  such  part  of  the  fine  as  in  justice  defendant  ought  to 

do ;  and  in  case  of  refusal,  that  they  would  lay  their  case  before 

the  Dean  and  Chapter  by  memorial,  &c.     The  defendant  not 

having  agreed  to  this  proposal,  the  plaintiffs,  by  a  memorial, 

represented  their  situation  to  the  Dean  and  Chapter,  stating  the 

hardship  to  which  they  would  be  exposed  by  having  their  rent 

so  much  increased,  as  it  would  be  by  the  mode  of  renewal 

proposed  by  the  defendant,  and  stating  that  they  and  their 

under-tenants  had,  on  the  faith  of  the  uninterrupted  usage 

[  ♦SiS  ]      *which  had  prevailed  so  long,  of  renewing  by  increase  of  fine, 

and  not  by  an  increase  of  rent,  expended  large  sums  of  money 

in  improvements  on  the  lands,  the  benefit  of  which  they  would 

thus  be  deprived  of.    The  Dean  and  Chapter,  in  consequence  of 

this  representation,  declined  to  accede  to  Mr.  Hone's  proposal 

for  increasing  the  rent,  or  to  vary  from  their  usual  mode  of 

renewal.    On  the  80th  of  December,  1802,  the  plaintiffs  served 

a  notice  on  the  defendant,  informing  him  of  the  proceeding  they 

had  taken,  and  of  the  resolution  of  the  Dean  and  Chapter ; 

offering  to  pay  the  whole  renewal  fine,  as  the  Dean  and  Chapter 

might  require,  so  that  the  defendant  should  have  the  profit  rent 

payable  to  him  by  the  plaintiffs  clear  of  all  deductions ;  or  else 

to  pay  the  defendant  his  purchase  money,  with  interest  and 

costs.    The  defendant  having  refused  to  comply  with  this  notice, 

this  bill  was  filed  praying  that  the  defendant  might  be  obliged 

to  renew  on  the  terms  proposed  by  the  Dean  and  Chapter,  the 

plaintiffs  offering  to  pay  the  fine,  on  having    their  interest 

renewed  to  them  by  the  defendant :  and,  in  case  of  defendant's 

refusal  to  renew,  that  the  plaintiffs  might  be  at  liberty  to  renew 

in  his  name,  they  paying  the  fine,  and  so  from  time  to  time,  to 

renew  in  like  manner ;  and  that  their  interest  might  be  continued 

by  renewals,  or  that  they  might  be  decreed  entitled  to  such 

interest  under  said  renewals,  as  the  Court  should  direct,  and 

praying  general  relief. 

Proof  was  given  of  considerable  expenditure  in  building  and 
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oiber  permanent  improTements,  made  by  the  occapying  tenants       datis 
during  the  last  sixty  years.  Honk. 

For  the  plaintiffs,  the  Attorney-General,  Mr.  Saurin,  Mr, 
Burston,  Mr.  Jameson,  Mr.  O'Farrel,  Mr.  Fox  : 

It  would  be  an  unconscionable  hardship  if  the  plaintiffs  were  [  ^^^  ] 
not  to  be  relieved  in  this  case.  By  the  common  consent  of  all 
parties,  a  particular  mode  of  renewal  was  continued  for  above 
150  years ;  and  on  the  faith  of  its  continuance,  the  occupying 
tenants  have  made  improvements,  which  they  would  never  have 
done,  had  they  had  any  suspicion  that  the  mode  of  renewal 
would  be  changed  by  increasing  the  rent,  the  burden  of  which 
would  fall  double  on  them,  and  would  at  length  totally  destroy 
their  interest.  The  parties  have  by  their  acts  put  their  own 
construction  on  this  covenant,  from  which  the  defendant  should 
not  now  be  suffered  to  depart.  Cooke  v.  Booth,  Cowp.  819. 
It  is  plain  from  the  rate  at  which  the  defendant  purchased, 
that  there  was  no  conception  at  that  time,  at  least  on  the  part 
of  the  person  who  sold  to  him,  that  the  rent  could  be  raised  in 
the  way  which  is  now  sought  to  be  done :  and  the  defendant  will 
have  all  that  was  intended  to  be  sold  to  him,  by  adhering  to  the 
accustomed  mode  of  renewal,  and  complying  with  the  offer  of 
the  occupying  tenants;  whereas  the  loss  and  inconvenience  to 
the  plaintiffs  will  be  incalculable,  in  suffering  him  to  do  other- 
wise. 

For  the  defendant,  the  Solicitor-General,  Mr.  Serjeant  Moore, 
Mr.  Ball,  Mr.  Mayne,  and  Mr.  Maliaffy  ; 

It  is  not  material  what  the  defendant  paid  for  this  interest. 
He  is  in  the  same  situation  as  the  person  who  originally  entered 
into  this  covenant,  and  has  the  same  rights.  The  plaintiffs  can 
only  have  a  performance  of  the  covenant  upon  the  terms  of  it. 
This  Court  cannot  make  a  new  agreement  between  the  parties. 
The  plaintiffs  have  been  the  means  of  preventing  the  defendant 
obtaining  a  renewal  by  their  interference  with  the  Dean  and 
Chapter ;  they  are  therefore  the  persons  in  default.  They  could 
not  therefore  sustain  any  action  at  law  against  the  defendant  on 
this  covenant ;  *and  they  have  no  equity,  for  by  any  rule  upon      [  •347  ] 
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Davis       which  the  Court  was  now  to  give  them  relief,  it  would  be  bound 
Hone.       to  compel  the  defendant  to  renew,  although  the  fine  were  raised 
so  as  to  annihilate  his  interest.     *     *     The  principle  of  con- 
struing covenants  by  the  acts  of  the  parties  has  been  denied 
altogether  in  subsequent  cases.    Baynham  v.  Guy's  Hospital  A 

Lord  Chancellor  : 

The  cases  in  which  a  Court  of  Equity  decrees  specific  per- 
formance of  contracts  are  generally  cases  in  which  damages 
(which  might  be  recovered  at  law)  would  not  answer  the  intention 
of  the  parties  in  making  the  contract,  and  a  specific  performance, 
as  far  as  the  contract  can  be  performed,  is  therefore  essential  to 
justice.    If  ever  there  was  a  case,  in  which  the  Court  ought  to 
decree  a  specific  performance,  if  it  can  do  so,  it  is  this.    If  the 
Court  should  not  interfere,   the  plaintiffs  will  be  exposed  to 
demands,   the  reasonableness  and  extent  of  which  cannot  be 
foreseen,  and  therefore  cannot  be  measured.    A  court  of  equity 
frequently  decrees  specific  performance,  where  the  action  at  law 
has  been  lost  by  the  default  of  the  very  party  seeking  the  specific 
performance,   if  it  be  notwithstanding  conscientious  that  the 
agreement  should  be  performed,  as  in  cases  where  the  terms  of 
the  agreement  have  not  been  strictly  performed  on  the  part  of 
[  •348  ]       the  person  seeking  specific  performance,  and  to  sustain   *an 
action  at  law  performance  must  be  averred  according  to  the  very 
terms  of  the  contract.     Nothing  but  specific  execution  of  the 
contract,  so  far  as  it  can  be  executed,  will  do  justice  in  such  a 
case.    If  the  plaintiffs  in  the  present  case  had  brought  an  action 
at  law,  and  recovered  large  damages,  Mr.  Hone  might  have  filed 
a  bill  for  reUef  against  this  covenant,  as  become  by  circumstances 
a  covenant  which  it  was  unconscientious  strictly  to  enforce,  and 
offering  to  perform  it  according  to  conscience.    But  the  plaintiffs 
have  first  resorted  to  a  court  of  equity,  by  filing  a  bill  calling  on 
the  Court  for  a  specific  performance  of  the  covenant.     The 
Court  ought  not,  I  think,  to  give  specific  performance,  according 
to  the  letter  of  the  covenant,  for  that  would  be  unconscientious 
against  the  defendant,  in  consequence  of  the  change  of  circum- 
stances.   But  because  the  plaintiffs  ought  not    to   have  the 

t  3  R.  E.  96,  G9  (3  Tee.  £95,  298). 
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coTenant  performed  literally,  they  are  not  to  lose  their  property  Davts 
entirely.  This  Court  will  execute  the  covenant,  according  to  a  honb. 
conscientious  modification  of  it,  to  do  justice  as  far  as  circum- 
stances will  permit.  It  has  happened  by  lapse  of  time  and 
change  of  circumstances,  that  it  would  be  harsh  and  unjust  to 
require  execution  of  the  covenant,  specifically  in  the  very  terms : 
bat  it  is  the  advantage  of  a  court  of  equity,  that  it  can  modify 
the  demands  of  parties  according  to  justice.  It  may  refuse 
specific  execution,  unless  the  party  seeking  it  will  comply  with 
a  conscientious  modification  of  the  covenant,  in  the  mode  of 
executing  it.  Here,  from  time  to  time,  for  150  years,  all  the 
persons  interested  in  the  property,  made  themselves  parties  to 
the  abuse  of  the  power  of  renewal,  (viz.  by  continually  increasing 
the  fine  and  not  the  rent,)  and  all  the  improvements  have  been 
made  on  the  faith  of  the  continuance  of  that  abuse.  Much 
property  in  this  country  was  under  similar  circumstances,  and 
in  1795,  an  Act  of  the  legislature  was  passed,!  legalizing  this 
abuse :  and  the  motive  for  this  law  *must  have  been  the  long  [  •sis  ] 
practice,  and  the  injustice  to  individuals,  which  the  strict  execu- 
tion of  the  law  would  produce.  Consequently  a  lease  by  the 
Dean  and  Chapter  at  the  old  rent  became  authorized.  After  the 
passing  of  this  Act,  when  a  renewal  was  about  to  take  place  in 
1796,  what  was  the  transaction  ?  It  is  evident  it  could  not  have 
been  in  the  contemplation  of  the  parties  at  that  time,  that  there 
would  be  a  renewal  thereupon  upon  any  other  terms  than  by 
increasing  the  fine.  A  difficulty  arose  in  the  minds  of  the 
parties,  and  the  effect  of  that  transaction  which  then  took  place 
was  a  compromise :  the  under  tenants  paid  part  of  the  fine 
beyond  the  stipulated  sum,  and  a  new  under-lease  to  them  was 
executed ;  but  the  old  covenant  was  inserted  in  the  new  under- 
lease. The  insertion  of  that  covenant  without  modification  was 
improvident,  and  both  parties  mistook  their  interest :  for  by  the 
strict  words  the  lessor  might  lose  the  whole  benefit  which  he 
derived  from  the  lease,  and  the  tenants  by  not  coming  to  terms 
for  future  rents  might  greatly  endanger  their  interest.  Under 
these  circumstances,  Mr.  Hone  purchased,  and  in  1802  applied 
for  a  renewal  in  the  usual  way ;  he  called  on  the  tenants  to  pay 

t  35  Geo.  in.  ch.  23. 
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Davib       the  whole  fine.    It  might  be  conscientious :  but  nothing  had  been 
HoNB.       arranged  to  oblige  them  so  to  do.    This  was  more  than  Mr. 
Usher  called  on  them  to  pay.    He  only  required  them  to  pay  a 
part;  then  the  transaction  between  M'Guire  and  Hone  took 
place :  an  application  was  made  to  the  Dean  and  Chapter,  to 
increase  the  rent  and  diminish  the  fine.    The  defendant  re- 
presented the  tenants  as  having  misconducted  themselves.    The 
object  was  to  get  an  alteration  in  the  habitual  mode  of  renewal, 
and  the  Dean  and  Chapter,  upon  the  defendant's  representation, 
agreed  to  the  new  mode  of  renewal  proposed  by  him.    The 
under  tenants  being  informed  of  this,  objected,  and  thence  the 
litigation  arose.    The  question  is,  whether  under  these  circum- 
[  *350  ]      stances  the  Court  should  or  should  not  ^decree  specific  perfor- 
mance ;  and  I  think  it  should :  but  the  difficulty  is,  on  what 
terms  ?    The  fine  has  been  increased  far  beyond  what  was  in 
contemplation  of  the  parties,  in  the  original  transaction — on 
what  account  ?    Greatly  on  account  of  the  improvements.    But 
who  have  the  benefit  of  these  improvements?    The  tenants? 
The  tenants  therefore  should  in  conscience  pay  the  increase 
upon  the  fine,  because  it  is  in  respect  of  what  they  have  the 
enjoyment  of  that  the  fine  is  raised.    This  is  at  least  a  ground 
for  modification ;  strictly,  the  covenant  should  be  specifically 
performed.    It  is  only  because  it  would  be  unconscientious  so 
to  compel  performance  of  it,  that  such  performance  ought  to  be 
decreed.    The  Court  imposes  the  modification  as  a  condition  on 
the  tenants,  on  which  it  grounds  a  decree  for  specific  performance, 
as  a  right  in  conscience.    In  the  contemplation  of  a  court  of 
equity,  the  lessor  having  that  which  on  the  original  interest,  he 
bargained  to  have  on  renewal,  has  not,  in  equity,  any  interest 
in  the  reversion,  but  subject  to  the  covenant  for  renewal ;  and 
he  cannot  in  conscience  retain  the  estate  wholly  free  from  the 
effect  of  that  contract.    It  is  clear  that  when  the  original  contract 
was  made,  the  abuse  which  has  since  prevailed,  must  have  been 
(to  a  certain  extent  at  least)  in  contemplation  of  all  the  parties. 
It  prevailed  in  all  the  renewals  from  that  time  to  1796,  and  the 
parties  in  the  transaction  of  1796  acted  in  confidence  that  the 
renewal  would  be  always  at  the  old  rent,  which  the  Act  of  1785 
had  then  authorized.    The  result  is  this:    The  plaintiffs  are 
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entitled  to  have  the  lease  renewed  upon  whatever  terms  a  renewal  Dayib 
ean  be  obtained.  These  are  the  old  rent  and  a  fine.  But  the  Hovb. 
amount  of  the  fine  must  be  according  to  the  pleasure  of  the 
Dean  and  Chapter ;  and  it  must  greatly  exceed  the  value  of 
Mr.  Hone's  interest  in  the  property.  It  would  therefore  be 
nnconscientious  to  require  him  to  pay  all  but  8002.  This  being 
nnconscientious  *i8  a  ground  for  the  Court  to  say  it  will  not  C  **^^  ] 
make  a  decree,  but  leave  the  parties  to  an  action  at  law,  unless 
the  plaintiffs  will  agree  to  a  conscientious  arrangement.  If  Mr. 
Hone  were  sued  at  law,  and  large  damages  given,  and  he  came 
for  relief,  I  cannot  say  on  what  terms  he  could  be  entitled  to 
relief.  I  remember  the  case  of  a  Mr.  Erringtont  who  contracted 
to  build  a  bridge  over  the  river  Tyne  for  9,0002.,  and  entered 
into  a  bond  in  that  sum,  conditioned  for  the  performance  of  his 
contract.  He  built  the  bridge,  but  it  was  thrown  down  by  a 
flood,  and  it  was  found  that  no  bridge  built  on  that  site  could 
stand.  He  filed  a  bill  to  be  relieved  against  the  bond  upon  an 
issue  of  qiiantum  damnificatus,  on  his  building  a  bridge,  where  it 
could  be  built  to  stand ;  and  upon  his  building  such  a  bridge, 
and  submitting  to  an  issue  of  quantum  damnificatus  by  the  change 
of  site,  he  was  relieved  from  the  penalty. 

His  Lordship  then  gave  the  directions  herein  after  stated, 
and  was  about  to  give  directions  in  case  of  the  rent  being 
increased  by  the  Dean  and  Chapter  on  future  renewals,  but 
remarked  that  such  an  event  was  so  improbable,  it  was  better 
not  to  advert  to  it. 

[Note. — The  order  as  finally  drawn  up,  threw  upon  the  plaintiff 
so  much  of  the  increased  fine  as  was  attributable  to  the  increased 
Talue  of  the  lands  produced  by  the  improvement  in  addition  to 
the  amount  (800Z.)  payable  by  the  plaintiff  under  the  original 
covenant.  The  order  is  set  out  at  length  in  2  Sch.  &  Lef.  851 
to  856.  The  decision  was  affirmed  on  a  rehearing  by  Lord 
PoNsoNBY,  L.  C.  of  Ireland  in  1807  (2  Sch.  &  Lef.  741),  and 
afterwards  by  the  House  of  Lords  in  1814.  2  Dow.  546. — 
0.  A.  S.] 

t  Vid.  2  Br.  0.  C.  341. 
B.n. — VOL.  EC.  H 
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HARNETT  v.  TEILDING.t 

j^^^j  (2  SclLoales  &  Lefroy,  649—560.) 

ybv.  12.  Equity  will  not  decree  specific  execution  upon  a  contract,  tlie  terms 

of  which  are  uncertain  as  to  its  extent : 
L?^^^'  Nor  will  equity  decree  specific  execution  against  a  party  not  lawfully 

OF  Ibelakt).  competent  to  execute  the  contract. 

r  549  1  ^^'  ^^^^  ^^  ^  doubtful  whether  the  party  meant  to  contract  to 

the  extent  that  he  is  sought  to  be  charged. 

The  defendant  on  the  9th  of  March,  1779,  demised  to  the 
father  of  the  plaintiff  certain  lands  for  a  term  of  21  years,  from 
the  25th  of  March  then  instant,  at  a  rent  of  85Z.  per  ann.  and 
thereby  covenanted  '^  for  and  dmring  the  term  of  his  life  to  renew 
said  lease  for  the  said  D.  Harnett,  his  executors,  administrators, 
and  assigns,  by  giving  mito  him  or  them  a  lease  for  21  years  of 
said  demised  premises,  when  applied  to  by  him  or  them  so  to 
do."  By  the  lease  the  tenant  had  a  power  of  surrendering  on 
giving  six  months  notice;  pursuant  to  which,  conceiving  the 
rent  too  high,  he  did  on  the  29th  September,  1779,  give  notice 
that  he  would  surrender  on  the  25th  of  March  following.  The 
defendant  then  entered  into  a  treaty  with  one  Power,  and  made 
him  a  lease  to  commence  from  the  25th  of  March  1780 ;  and  it 
being  agreed  that  Power  should  attend  on  the  lands  on  that  day 
to  obtain  possession,  the  defendant  repaired  thither  for  the  pur- 
pose of  accepting  Harnett's  surrender,  and  of  giving  possession 
to  Power.  Power  did  not  appear,  and  the  defendant  conceiving 
that  he  had  abandoned  the  agreement,  entered  into  a  contract 
with  Harnett,  in  consequence  of  which  the  following  indorsement 
on  the  back  of  the  original  lease,  was  made  and  signed  by  the 
defendant :  '^  I  promise  and  agree  to  perfect  a  fresh  lease  to  Mr. 
Daniel  Harnett,  at  any  time  he  shall  demand  the  same,  at  51.  a 
year  less  than  the  within  mentioned  rent ;  as  Mr.  Patrick  Power, 
who  took  the  within  ground  from  me,  to  commence  from  this 
day,  has  not,  according  to  agreement,  either  sent  or  come  to  tako 
the  possession,  as  by  his  agreement  he  was  bound  to  do  this  day. 
Given  under  my  hand  this  25th  day  of  March,  1780.  Bighard 
Ybilding." 

t  A  "  very  well  known  case,"  per  (1887),  35  Oh.D.  519, 532, 56 L.  J.  Ch. 
Kay,  J.,  Oas  Light  &  Coke  Co.  v.  Towse     889,  56  L.  T.  602. 
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The  original  lease  with  this  ineinorandam>  was  registered  on     Habhktt 

mm 

the  17th  of  April,  1780.  D.  Harnett  continued  in  possession  for  yeildiko. 
17  years,  paying  the  reduced  rent,  but  without  making  any  [  660  ] 
application,  for  the  purpose  of  having  a  new  lease  executed ;  and 
in  August  1797,  he  assigned  his  interest  to  his  son  the  plaintiff. 
In  1799,  the  term  in  the  original  lease  being  near  expiring,  the 
plaintiff  applied  to  defendant  for  a  renewal,  which  he  refused, 
insisting  (as  he  also  did  by  his  answer)  1st  that  the  indorsement 
or  memorandum  did  not  import  an  agreement  for  any  more  than 
one  term  of  21  years :  and  2ndly,  that  he  was  tenant  for  life, 
with  a  power  to  demise  for  21  years  only,  in  possession,  at  the 
best  improved  rent.  The  bill  insisted  that  the  agreement,  refer- 
ring to  the  original  lease,  sufficiently  imported  an  agreement  for 
a  renewal  during  his  life ;  and  offered  to  accept  a  lease  for  21 
years,  from  the  expiration  of  the  subsisting  lease,  if  defendant 
should  so  long  live. 

Mr.  Saurifif  Mr.  Burton,  Mr.  T.  Lloyd,  for  the  plaintiff : 

The  general  rule  is  to  construe  instruments  so  as  to  uphold 
the  intent.  There  is  no  reasonable  doubt  here  as  to  the  intent : 
if  this  memorandum  were  laid  before  a  conveyancer  as  his  in- 
structions to  prepare  a  lease,  he  would  not  hesitate  to  draw  a 
lease  exactly  conformable  to  the  original  one,  except  in  the  article 
of  rent.  Id  certum  est  quod  certum  reddi  potest.  The  lease  to 
which  the  indorsement  refers,  and  with  which  it  is  connected  in 
such  a  way  as  to  create  no  ambiguity  as  to  the  instrument 
referred  to,  supplies  what  is  deficient  in  the  memorandum  en- 
dorsed on  it.  The  rent  which  has  been  paid  since  the  time  of 
the  new  agreement,  is  exactly  conformable  to  what  it  should 
be;  that  is,  the  rent  reserved  by  the  original  lease,  reduced 
by  the  sum  agreed  to  be  abated.     *    *    * 

Mr.  Ponsonby  and  Mr.  Curran,  for  the  defendant :  [  552  ] 

This  was  an  agreement  only  for  a  single  term  of  21  years.  It 
is  mere  matter  of  conjecture  whether  more  was  intended :  and  if 
there  be  any  uncertainty,  it  has  always  been  held  a  sufficient 
ground  for  refusing  specific  performance.  In  Lord  WcUpole  v. 
Lord  Orfordf^  it  is  laid  down  very  distinctly,  "that  for  this 

t  4  B.  B.  67  (3  Ves.  420). 

H  2 
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Harkett  Court  to  execute  an  agreement,  it  is  always  necessary  that  the 
Tbildino.  terms  should  be  clear."  The  demise  is  perfectly  distinct  from 
the  covenant  for  renewal ;  and  although  it  may  be  admitted  that 
the  indorsement  referred  to  the  lease  for  the  purpose  of  ascer- 
taining the  term  and  rent,  it  does  not  at  all  follow  that  it  referred 
to  it  with  a  view  to  adopt  this  covenant,  which  was  quite  distinct 
from  the  demise,  and  which  is  not  an  ordinary  and  usual  cove- 
nant. The  higher  rent  reserved  by  the  old  lease,  may  have  been 
the  consideration  for  this  co-covenant ;  and  to  continue  it  by  im- 
plication, when  the  rent  has  been  abated,  might  be  doing  great 
injustice. 
[  553  ]  Another  objection  is,  that  this  contract  when  entered  into,  was 

a  fraud  upon  the  leasing  power,  and  beyond  what  the  defendant 
was  entitled  by  law  to  make.  The  fruit  of  a  decree  would  be  to 
create  an  action  for  damages ;  and  whenever  that  would  be  the 
case,  the  party  should  be  left  to  his  remedy  by  action,  in  the 
first  instance,  for  breach  of  the  agreement :  otherwise  it  would 
be  to  multiply  litigation,  which  is  contrary  to  the  first  principles, 
of  this  Court. 

Eeply : 

Can  the  defendant  be  permitted  to  say,  I  have  knowingly 
executed  an  agreement  which  1  had  not  power  to  fulfil  to  the  full 
extent,  and  have  allowed  the  other  party  to  act  on  the  faith  of  it, 
and  now  I  will  avail  myself  of  my  want  of  power,  to  refuse  grant- 
ing any  lease  ?  this  is  not  conscientious. 

Lord  Chancellor  : 

I  have  bestowed  a  good  deal  of  consideration  upon  this  case ; 
and  particularly  with  reference  to  the  jurisdiction  exercised  by 
courts  of  equity  in  decreeing  specific  performance  of  agreements. 
Whether  courts  of  equity  in  their  determinations  on  this  subject, 
have  always  considered  what  was  the  original  foundation  of 
decrees  of  this  nature,  I  very  much  doubt :  1  believe  that  from 
something  of  habit,  decrees  of  this  kind  have  been  carried  to  an 
extent  which  has  tended  to  injustice.  Unquestionably  the 
original  foundation  of  these  decrees  was  simply  this,  that 
damages  at  law  would  not  give  the  party  the  compensation  to 
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which  he  was  entitled ;  that  is,  would  not  pat  him  in  a  situation     Hahnbti 
as  beneficial  to  him  as  if  the  agreement  were  specifically  per-    yeildino, 
formed.    On  this  ground,  the  Court  in  a  variety  of  cases,  has 
refused  to  interfere,  where  from  the  nature  of  the  case,  the 
damages  must  necessarily  be  commensurate  to  the  injury  *sus-      [  •564  ] 
tained ;  as,  for  instance,  in  agreements  for  the  purchase  of  stock : 
it  being  the  same  thing  to  the  party  where  or  from  whom  the 
stock  is  purchased,  provided  he  receives  the  money  that  will  pur- 
chase it.     These  cases  shew  what  were  the  grounds  on  which 
conrts  of  equity  first  interfered  ;  but  they  have  constantly  held 
that  the  party  who  comes  into  equity  for  a  specific  performance, 
mast  come  with  perfect  propriety  of  conduct:  otherwise  they 
will  leave  hun  to  his  remedy  at  law.    He  must  also  shew  that  in 
seeking  the  performance,  he  does  not  call  upon  the  other  party 
to  do  an  act  which  he  is  not  lawfully  competent  to  do ;  for  if  he 
does,  a  consequence  is  produced  that  quite  passes  by  the  object  of 
the  Court,  in  exercising  the  jurisdiction,  which  is  to  do  more 
complete  justice.    If  a  party  is  compelled  to  do  an  act  which  he 
is  not  lawfully  authorised  to  do,  he  is  exposed  to  a  new  action 
for  damages,  at  the  suit  of  the  person  injured  by  such  act :  and 
therefore,  if  a  bill  is  filed  for  a  specific  performance  of  an  agree- 
ment made  by  a  man  who  appears  to  have  a  bad  title,  he  is  not 
compellable  to  execute  it,  unless  the  party  seeking  performance, 
is  willing  to  accept  such  a  title  as  he  can  give :  and  that  only  in 
cases  where  an  injury  would  be  sustained  by  the  party  plaintiff 
in  case  he  were  not  to  get  such  an  execution  of  the  agreement  as 
the  defendant  can  give.    I  take  the  reason  to  be  this,  among 
others  ;  not  only  that  it  is  laying  the  foundation  of  an  action  at 
law,  in  which  damages  may  be  recovered  against  the  party,  but 
also  that  it  is  by  possibility  injuring  a  third  person,  by  creating 
a  title  with  which  he  may  have  to  contend.    There  is  also  an- 
ofiier  ground  on  which  courts  of  equity  refuse  to  enforce  specific 
execution  of  agreements,  that  is,  when  from  the  circumstances  it 
is  doubtful  whether  the  party  meant  to  contract,  to  the  extent 
that  he  is  sought  to  be  charged.    All  these  are  held  sufficient 
grounds  to  induce  the  Court  to  forbear  decreeing  specific  per- 
formance ;  that  being  a  remedy,  intended  by  courts  of  ^equity  to     I  *556  ] 
supply  what  are  supposed  to  be  the  defect  in  the  remedy  given  by 
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Harkett     the  courts  of  law.    Under  these  circumBtanceB  therefore,  I  think 
Ybildikg.    considerable  caution  is  to  be  used  in  decreeing  specific  perform- 
ance of  agreements :  and  the  Court  is  bound  to  see  that  it  really 
does  that  complete  justice  which  it  aims  at,  and  which  is  the 
ground  of  its  jurisdiction. 

Now,  there  are  several  objections  to  enforcing  this  contract.    I 
agree  with  Mr.  Burton,  that  if  a  contract  be  so  completely  uncer- 
tain as  to  be  void  here,  it  must  also  be  void  at  law :  and  if  it  is 
certain  to  a  degree,  but  doubtful  as  to  the  extent,  equity  would,  I 
think,  act  infinitely  more  wisely  in  leaving  the  party  to  the  old 
remedy  by  action  for  damages,  than  to  run  the  hazard  of  doing 
injustice,  in  doing  what  is  said  to  be  more  complete  justice,  by 
decreeing  a  specific  performance.     If  the  contract  therefore  in 
this  case  is  perfectly  uncertain,  the  ground  on  which  the  Court 
would  act,  would  be  that  it  is  a  contract  on  which  no  action 
could  be  sustained,  and  no  equity  could  be  sustained,  unless  there 
were  particular  circumstances  binding  the  conscience  of  the 
party,  which  in  some  cases  has  induced  the  Court  to  decree 
specific  performance  where  no  damages  could  be  recovered  at  law. 
As  to  directing  an  action,  it  is  putting  the  parties  to  great 
expense,  and  is  not  to  be  done  therefore  without  great  considera- 
tion, and  for  the  sake  of  quieting  a  question,  which  may  arise 
frequently,  as  in  Cooke  v.  Booth  A     That  was  decided  upon  a  case 
stated ;  if  it  had  been  upon  an  action,  it  might  be  said  that  it 
was  for  the  purpose  of  ascertaining  in  one  instance  what  was  the 
tenure ;  for  the  question  being  whether  it  was  a  covenant  for 
perpetual  renewal,  the  effect  of  it  would  be  to  bind  the  title  for 
ever.    In  later  cases!  which  have  occurred  on  the  subject  of 
covenants  of  this  kind ;  (where,  for  instance,  there  as  a  lease  for 
lives  with  a  covenant  to  execute  a  further  lease,  with  like  cove- 
nants,) it  has  been  held,  that  the  words  **  with  like  covenants,"  do 
[  *556  ]      *not  of  themselves  imply  a  covenant  for  renewal ;  and  that  there 
must  be  some  additional  words  to  shew  that  it  was  the  intention  of 
the  parties  that  there  should  be  such  in  the  new  lease.    I  think 
these  cases  go  a  great  way  to  give  a  construction  to  this  instru- 
ment.   It  is  very  difiGcult  to  say  that  this  indorsement  is  not  to 

t  Cowp.  118. 

t  Vid.  Baynham  v.  Ouy'a  Hospital,  3  E.  E.  96  (3  Vo8.  295). 
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be  taken  as  referring  to  the  instrament  on  which  it  is  indorsed ;     habnbtt 
it  refers  to  it  with  respect  to  the  rent,  and  with  respect  to  the    yxilding. 
ground.     I  think  it  must  be  taken  as  having  sach  reference^ 
within  the  intent  and  meaning  of  the  parties.    Then  I  must  look 
to  that  instrument  to  see  what  the  indorsement  clearly  contracts 
to  give.     The  agreement  is,  ''I  promise  and  agree  to  perfect  a 
fresh  lease  to  Mr.  Daniel  Harnett " — looking  into  the  instrument 
on  which  this  is  indorsed,  I  find  it  to  be  a  lease  for  21  years ; 
prima  facie  therefore  this  is  to  be  taken,  as  to  the  term,  to  be  an 
agreement,  to  give  a  like  term  as  that  in  the  instrument  on  which 
it  is  indorsed :  but  there  is  nothing  importing  that  it  was  to  be 
a  fresh  lease,  with  all  the  covenants  contained  in  the  former. 
In  general  if  a  lease  is  to  be  executed,  it  is  to  be  a  lease  with  all 
covenants  in  their  nature  incidental  to  the  enjoyment ;  what  are 
called  usual  and  proper  covenants :  that  I  take  to  be  the  con- 
struction generally  put  on  words  importing  a  general  agreement 
to  grant  a  lease.    And  it  seems  to  me  that  there  is  nothing  here 
which  imports  that  this  was  a  contract  for  a  lease,  with  a  cove- 
nant for  a  further  lease ;  that  may  or  may  not  have  been  in  the 
contemplation  of  the  parties.    The  instrument  therefore  is  cer- 
tain to  a  certain  extent,  that  is,  as  a  contract  to  grant  a  like  term 
as  that  in  the  instrument  on  which  it  is  indorsed :  but  there  is 
nothing  from  whence  it  is  by  any  means  to  be  inferred  to  be  a 
contract  to  give  a  future,  as  well  as  a  fresh  lease.    Then  if  it  be 
uncertain  whether  the  contract  extended  to  a  future  lease,  I  take 
it  there  can  be  no  ground  for  coming  into  equity  to  enforce  it. 
The  uncertainty  in  itself  may  form  a  ground  of  objection.    The 
defendant  says,  he  only  intended  to  grant  a  term  for  21  years ; 
*and  as  the  plaintiff  has  referred  to  his  answer,  and  is  entitled  to      [  •bb7  ] 
the  benefit  of  it,  so,  to  a  certain  extent,  he  must  submit  to  the 
prejudice.     The  consequence  is,  unless  the  conscience  of  the 
Court  be  sujficiently  satisfied  by  such  evidence  as  it  can  allow, 
that  there  is  a  contract  for  a  future  lease,  it  cannot  interfere.    It 
might  be  different  if  the  instrument  would  be  merely  nugatory, 
if  it  were  held  not  to  give  what  was  contended  for.    It  might  be 
well  argued  in  that  case,  that  the  party  must  have  intended  to 
enter  into  some  contract,  and  that  it  must  have  been  a  fraud  so 
to  express  his  agreement  that  it  contained  no  contract.    But  it 
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Habneit  Ib  dififerent  where  the  agreement  may  have  a  certain  effect, 
Yeilding.  though  not  to  the  extent  contended  for.  In  the  case  of  Bradie  v. 
St.  Patd,\  because  part  of  the  contract  was  that  the  lease  should 
contain  such  of  the  covenants  referred  to,  as  had  been  read,  and 
as  it  was  impossible  to  ascertain  what  they  were  but  by  parol,  the 
Court  could  not  execute  the  agreement :  and  yet  the  party  who 
signed  that  agreement  meant  to  make  some  agreement:  both 
parties  might  be  said  to  be  in  a  certain  degree  in  fault,  by  leav- 
ing the  agreement  so  far  uncertain. 

But  here  the  construction  is  clear  and  effectual  to  a  certain 
extent ;  and  I  think  the  construction  which  ought  to  be  put  on  it 
is,  that  the  contract  did  not  extend  to  a  covenant  for  a  new 
lease.  Iggtdden  v.  May,  I  and  the  late  cases  upon  covenants  for 
new  leases,  hold  that  unless  there  are  words  clearly  importing 
that  a  perpetual  interest  is  intended,  it  shall  not  be  inferred 
against  the  party  who  enters  into  the  covenant :  and  here  there 
not  being  any  words  which  import  that  this  new  lease  was  to  be 
a  lease  with  all  the  covenants  contained  in  the  former  lease,  I 
think  I  must  hold  that  the  party  has  not  so  bound  himself  by 
this  contract  to  make  a  lease  with  all  the  covenants  in  the  other, 
as  to  make  him  chargeable  upon  it.  It  is  too  uncertain  whether 
[  *558  ]  *he  has  done  so,  to  admit  of  its  being  the  foundation  of  any 
proceeding  either  at  law  or  in  equity.  And  I  think  it  is 
important  that  this  should  so  be  considered,  because  the  true 
foundation  on  which  a  party  is  to  be  charged  specially  upon  the 
contract,  is,  that  he  has  knowingly  entered  into  the  engagement 
which  is  sought  to  be  enforced ;  and  if  the  terms  are  ambiguous, 
it  is  impossible  for  the  Court  to  say  that  he  has  done  so.  The 
Court  cannot  be  certain  of  doing  justice  when  it  acts  on  such 
contracts ;  and  it  is  better,  even  for  avoiding  fraud,  to  suffer 
the  party  to  escape  out  of  a  contract  which  he  may  have  in- 
tended to  make,  where  it  is  so  ambiguously  expressed,  than  to 
attempt  to  enforce  it  on  a  conjecture  that  such  was  the  intent 
of  the  parties.  Nothing  gives  so  great  an  opening  to  fraud  as 
ambiguous  words  in  an  instrument :  persons  executing  instru- 
ments are  frequently  not  acquainted  with  the  meaning  of   the 

t  1  Yes.  326.  report  does  not  show  any  final  ded- 

t  9  Yes.  325.  [Not  in  B.  E.,  as  the     don.— F.  P.] 
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'vocda,  even  vhen  they  are  clear:  bat  if  words  in  themaelTes    habkktt 

ambigaouB  were  permitted  to  operate,  to  create  a  contract  which    yxildivo. 

it  may  not  have  been  the  intention  of  the  party  to  enter  into,  and 

where  the  consequence  would  be  to  charge  the  party  beyond  the 

clear  effect  of  the  words,  it  does  appear  to  me  that  Courts  would 

run  the  risk  of  doing  greater  mischief.    They  may  do  injustice 

in  a  particular  case,  by  refusing  to  act  on  such  ambiguous  words : 

but  on  the  other  hand,  they  may  induce  persons  who  intend 

fraud,  to  use  ambiguous  words  for  the  purpose  of  fraud. 

It  is  said  that  this  agreement  was  in  the  defendant's  own 
hand- writing :  but  that  I  think  makes  very  little  difference. 

Then  there  is  in  this  case  another  consideration,  which  appears 
tome  to  be  a  ground  for  refusing  performance  of  this  agree- 
ment :  and  that  is,  that  this  is  evidently,  on  the  *face  of  the  C  *^^^  3 
instrument,  a  contract  by  a  person  having  a  limited  interest, 
with  a  leasing  power,  to  act  in  fraud  of  that  power.  It  is  a 
contract  to  execute  a  lease  for  21  years,  and  a  further  lease  for 
21  years  at  any  time  during  his  life ;  consequently  to  execute 
a  lease  for  21  years,  whatever  may  be  the  increased  value 
of  the  property  at  the  time  of  the  l^se  granted.  It  is  said 
that  it  does  not  appear  that  he  is  tenant  for  Ufe :  but,  accord- 
ing to  the  constant  habit  of  courts  of  equity,  where  a  party  says 
he  has  not  power  to  do  what  he  is  called  on  to  do,  the  Court 
refers  it  to  the  Master  to  inquire  whether  he  has  title.  He  is 
not  required  to  prove  that  he  has  no  title  in  the  first  instance, 
nor  unless  the  plaintiff  persists  in  requiring  a  reference.  Here, 
I  presume  from  what  has  passed,  there  is  no  doubt  if  such  a 
reference  were  made,  the  Master  would  report  the  defendant 
tenant  for  Ufe  only. 

I  think  courts  of  equity  should  never  enforce  such  contracts, 
whether  with  a  view  to  the  party  himself,  or  to  the  person 
entitled  in  remainder.  In  the  first  place,  it  is  unconscionable  in 
the  tenant  for  life  to  execute  such  a  lease,  because  it  brings  an 
incumbrance  on  the  estate  of  the  remainder-man,  and  puts  him 
to  litigation  to  get  rid  of  it :  and  as  to  the  tenant  for  life  himself, 
it  is  compelling  him  to  do  what  is  to  be  the  foundation  of  a 
fature  action  for  damages,  if  he  die  before  the  21  years.  The 
Court  will  never  do  this,  but  will  leave  the  party  at  once  to 
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Hasnett  bring  his  action  for  damages.  And  I  also  conceive  that  this  sort 
Yeildikg.  of  contract,  obtained  by  a  person  who  knew  at  the  time  the 
nature  of  the  title,  is  unconscionable  in  him,  as  he  makes 
himself  a  party  knowingly  to  that  which  is  a  fraud  on  the 
remainder-man;  and,  under  such  circumstances,  he  has  no 
claim  to  the  assistance  of  a  court  of  equity. 
[  660  ]  To  obviate  this  objection,  the  plaintiff  has  offered  to  take  a 

lease  for  21  years,  &c.  if  the  defendant  shall  so  long  live.  I  think 
this  is  one  of  those  cases  where  the  plaintiff  has  no  right 
thus  to  qualify  the  contract  he  insists  upon  :  there  is  nothing  in 
the  case  to  shew  that  satisfaction  in  the  form  of  damages,  is  not 
an  adequate  remedy  for  him.  If  he  had  been  put  into  a 
situation  from  which  he  could  not  extricate  himself,  the 
defendant  might  be  called  on  to  make  the  best  title  in  his  power; 
but  nothing  can  be  more  mischievous  than  to  permit  a  person 
who  knows  that  another  has  only  a  limited  power,  to  enter  into 
a  contract  with  that  other  person,  which,  if  executed,  would  be  a 
fraud  on  the  power ;  and  when  that  is  objected  to,  to  say,  "  I 
will  take  the  best  you  can  give  me.'*  A  court  of  equity  ought  to 
say  to  persons  coming  l^efore  it  in  such  a  way,  "make  the  best 
of  your  case  with  a  jury.'* 

On  the  whole  I  think,  (though  I  have  had  considerable 
doubts)  that  this  bill  ought  to  be  dismissed.  If  the  plaintiff 
shall  think  fit  to  waive  any  action  at  law  against  defendant,  I 
will  dismiss  it  without  costs ;  if  otherwise,  with  costs.  This  has 
frequently  been  done  in  cases  of  this  kind,  to  put  an  end  to 
litigation. 
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CEOFTON  V.   OEMSBT.  isoc. 

(2  Schoales  &  Lefroy,  583—605.)  FehA^  17. 

C.  being  about  to  many,  applied  to  A.  his  landlord,  and  requested    Rbdesdale, 
him  to  change  a  cestui  que  vie  in  his  lease,  by  inserting  in  place  of  an     ^  Ibeland 
old  life,  the  name  of  his  intended  wife ;  which  A.  by  letter  promised  to 
do ;  and  upon  the  faith  of  such  promise  the  marriage  was  had,  and  the        t  ^^^  J 
demised  premises  settled  upon  the  wife.    Upon  a  bill  by  the  wife  (0. 
being  dead)  it  was  held  that  she  would  have  been  entitled  to  a  specific 
execution  against  A. :  and  the  estate  of  A.  having  been  sold  to  O.  who 
was  deemed  imder  the  circumstances  to  have  had  notice  of  the  agree- 
ment, he  was  decreed  specifically  to  perform  it. 

Tay/or  v.  Stibhert,  [2  K.  R.  278  (2  Yes.  J.  437)]  doubted  as  to  one  point. 

Default  of  payment  of  the  consideration  on  one  part,  does  not  vitiate 
a  marriage  contract.  But  the  defaulting  party  cannot  enforce  the 
contract  against  the  party  injured  by  his  default. 

Person  in  possession  under  an  equitable  title,  merely  neglecting  to 
obtain  the  legal  title,  is  not  guilty  of  laches,  which  will  defeat  his  right. 

Where  the  object  of  one  of  the  parties  contracting,  would  be  defeated 
by  delay  in  the  execution  of  it ;  if  the  other  party  delay,  he  shall  not 
afterwards  be  allowed  to  insist  on  performance. 

So,  if  the  delay  were  injurious  to  one  of  the  parties. 

Ix  1734,  Sir  Arthur  Gore  demised  to  Eobert  Crofton,  the 
lands  of  Annaghs,  for  three  lives,  of  which  Ursula  Crofton,  the 
wife  of  Eobert,  was  the  survivor :  and  the  interest  in  the  lease 
afterwards  became  vested  in  Andrew  Eirkwood,  in  trust  for 
Henry  Crofton,  son  of  Eobert,  subject  to  a  sum  of  170Z.  In 
1776,  Arthur,  Earl  of  Arran,  son  of  the  lessor,  who  was  then 
seised  for  life  with  leasing  power  remainder  to  his  son  Lord 
Sudley,  in  tail,  appointed  Henry  Crofton,  agent  and  receiver  of 
his  estates  in  Mayo  and  Sligo,  in  which  office  he  acquitted 
himself  to  the  satisfaction  of  Lord  Arran,  and  of  his  son.  Lord 
Sudley :  and  in  1782,  Henry  Crofton  being  in  treaty  for  a 
marriage  with  the  plaintiff,  (then  Miss  Elizabeth  Barclay) 
requested  as  a  favour  of  their  Lordships  to  change  the  life  of 
Ursula,  (then  the  only  subsisting  life  in  the  lease  of  1784)  for 
that  of  said  EUzabeth.  On  this  occasion,  the  following  letters 
were  written  to  Henry  Crofton,  by  Lord  Arran,  and  Lord 
Sudley : 

"  Dbab  Habby,  "  nth  July,  1782. 

"  Arthur  did  not  get  your  letter ;  however  I  have  talked  to 
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CBonoN     him,  and  shewed  mine  to  him ;  he  Beems  well  inclined  to  grant 
OsMBBT.     your  request,  and  to  put  in  your  wife's  life  in  the  lease  of 
Annaghs ;  and  I  dare  say  you  will  receive  a  favourable  answer 
from  him  when  he  gets  your  letter. 

''  Your  affectionate  friend, 

"Abran." 

[  684  ]  *<  Dbab  Harry,  '*  Jvly  20th,  1782, 

'^  I  have  scarcely  time  to  tell  you  (but  I  would  not  miss  a  post, 
for  to  one  in  your  situation,  delays  are  dreadful)  that  my  father 
and  I  agree  to  change  a  life  in  your  lease  of  Annaghs,  for  we 
think  it  better  to  marry  than  burn. 

"  Believe  me,  Dear  Harry, 

"  Your's  sincerely, 

"  SUDLBY." 

"  Dear  Harry,  "  July  21,  1782. 

"  I  am  surprised  you  did  not  receive  my  letter  before  you  wrote 
your  last,  for  I  answered  your's  relative  to  the  alteration  of  the 
life,  the  very  post  after  I  received  your's :  and  Arthur  wrote  to 
you  the  post  following,  acquiescing  in  your  request.  I  now  write 
this,  lest  those  should  have  miscarried,  to  assure  you  that  it  is 
both  our  wishes  to  contribute  to  your  happiness. 

**Your's,  &c. 

"Arran." 

And  about  the  same  time  Lord  Arran,  in  a  letter  to  the  Bight 
Hon.  James  CufEe,  (who  had  the  management  of  his  property  in 
the  county  where  these  lands  lay)  wrote  thas :  ^'  I  had  a  letter 
from  Henry  Crofton  some  posts  ago,  and  Arthur,  another,  on  the 
subject  of  his  intended  marriage,  and  the  changing  the  life  in  his 
lease :  we  have  each  of  us  written  to  him,  that  it  shall  be  done, 
so  that  I  suppose  that  objection  to  his  marriage  is  removed.*' 
£  535  ]  In  consequence  of  these  letters,  guaranteeing  the  insertion  of 

Elizabeth  Barclay's  life  in  the  lease,  she  and  her  parents  and 
friends,  consented  to  the  marriage;  previous  to  which  a  set- 
tlement was  executed,  dated  18th  September,  1782:  reciting 
the  lease  of  1784,  the  title  of  Henry  Crofton  thereunder,  and 
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that  Lord  Airan  and  Lord  Sadley  had  agreed  with  said  Henry  Croron 
Crofton  to  change  a  life  in  said  original  lease^  ''  as  by  relation  to  obmsbt. 
the  letter  of  20th  July,  1782,  might  appear/'  and  that  said 
Henry  intended  to  nominate  said  Elizabeth  Barclay,  as  a  life  in 
said  lease:  reciting  also  the  intended  marriage,  and  that  the 
father  of  Elizabeth  had  agreed  to  pay  down  or  secare  to  Henry 
Crofton,  the  sum  of  4002.  as  her  marriage  portion  ;  and  vesting 
the  lands  of  Annaghs,  in  trastees,  to  the  use  of  Henry  Crofton 
for  his  life,  in  case  EUzabeth  should  so  long  live,  and  after  his 
death  to  the  use  of  EUzabeth,  in  full  for  her  jointure;  which 
settlement  was  shortly  afterwards  registered. 

In  1784,  the  estates  of  Lord  Arran  were,  by  Act  of  Parliament, 
vested  in  trustees,  to  be  sold  for  the  purpose  of  paying  off 
incumbrances :  the  trustees  appointed  Samuel  Forth,  Esq.  their 
agent,  to  receive  proposals  for  the  purchase  of  said  estates, 
and  Mr.  James  Paget,  their  law  agent ;  which  Paget  was  the 
attorney  usually  employed  by  the  defendant  at  and  previous  to 
his  making  the  purchase  hereafter  mentioned.  Mr.  Forth 
shortly  after  wrote  to  Henry  Crofton,  and  required  a  rent  roll  of 
the  Mayo  and  Sligo  estates,  specifying  the  particulars  of  each 
lease  or  tenure ;  and  accordingly  Crofton  made  out  two  drafts  of 
a  rent  roll,  containing  the  particulars  required,  one  of  which  he 
sent  to  Forth :  and  opposite  to  the  farm  of  Annaghs,  was  stated 
that  the  legal  subsisting  lease  was  made  in  1784,  for  three  lives, 
of  which  that  of  Ursula  Crofton  alone  was  in  existence ;  and  in 
the  column  of  observations,  these  words  were  inserted : 

"  The  present  Earl  of  Arran  and  Lord  Sudley  exchanged  the       [  586  ] 
life  of  Ursula  Crofton  for  the  life  of  Elizabeth  Crofton,  wife  to 
said  Henry  Crofton,  on  the  8th  of  August,  1782." 

Mr.  Forth  caused  a  copy  of-  this  rent  roll  to  be  made  out  for 
his  own  use,  containing  the  above  memorandum  :  and  one  of  the 
originals  made  out  by  Crofton,  was  sent  to  Mr.  Paget's  office  for 
the  purpose  of  being  laid  before  intended  purchasers:  Forth 
usually  referring  such  persons  to  Paget,  for  all  information 
concerning  the  estate. 

The  defendant  became  purchaser  of  Annaghs,  on  the  21st  May, 
1788.  The  original  bill  was  filed  on  the  28l;h  December,  1796, 
by  H.  Crofton  and  wife,  and  the  trustee  in  their  marriage 
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Ckofton  settlement,  (Ursula  Grofton  being  then  alive)  and  amended  in 
Ormsby.  J'lly  1800 :  and  upon  H.  Crofton's  death,  was  revived  by  his 
mdow,  his  personal  representative,  and  the  trustee,  charging 
that  defendant  was  a  purchaser  with  notice  of  the  agreement ; 
and  praying  that  he  might  be  obliged  to  execute  a  lease  to 
plaintiffs,  or  one  of  them,  of  said  lands  of  Annaghs,  for  the  Ufe 
of  said  Elizabeth. 

The  defendant  by  his  answer,  denied  that  he  had  any  notice  of 
the  alleged  promise  of  Lord  Arran  and  Lord  Sudley,  or  had  ever 
heard  either  of  their  letters,  or  of  the  memorandum  in  the  rent 
roll,  until  after  the  completion  of  his  purchase.  He  admitted 
that  he  had  been  in  1788,  in  treaty  with  Mr.  Forth,  for  several 
parcels  of  said  estates  for  Mr.  Guffe,  and  also  proposed  to  pur- 
chase Annaghs  for  himself ;  that  on  that  occasion  Mr.  Forth, 
furnished  to  Mr.  Guffe,  an  abstract  of  the  rent  roll  of  the  estates 
(including  Annaghs,)  which  abstract  defendant  saw,  and  to  the 
best  of  his  recollection  and  belief,  it  did  not  contain  any 
[  *587 1  observation  respecting  the  ♦change  of  a  life :  That  he  was 
informed  there  was  a  subsisting  lease  for  the  life  of  Ursula  only, 
and  under  that  idea,  he  had  paid  28  years  purchase  for  the  lands, 
and  had  applied  to  Paget  for  the  lease,  who  could  not  find  it.  He 
relied  upon  the  deed  of  conveyance,  which  contained  a  covenant 
that  he,  his  heirs  and  assigns,  should  enjoy  said  lands,  ''freed 
from  all  former  gifts,  grants,  bargains,  sales,  estates,  and 
incumbrances,  made,  created,  or  done  by  said  Earl  of  Arran  and 
Lord  Sudley,  or  either  of  them,  or  their  ancestors,  the  tenants 
leases  thereof  then  really  and  bond  fide,  made  and  subsisting  only 
excepted  :*'  and  also  on  the  Act  of  Parliament,  under  which  the 
sale  was  had,  which  contained  a  provision  in  the  same  language 
of  the  covenant ;  and  he  insisted  that  the  alleged  promise  was 
contrary  to  the  words,  spirit,  and  meaning,  both  of  the  Act  of 
Parliament,  and  of  the  conveyance.  The  defendant  likewise 
alleged  that  Elizabeth  Grofton  was  in  a  very  declining  state  of 
health  at  the  time  of  his  purchase,  for  which  reason  Henry 
Grofton  purposely  omitted  giving  notice  to  defendant  of  the 
change  of  the  life,  and  did  not  either  apply  to  Lord  Arran  or 
Lord  Sudley,  nor  did  he  file  his  bill  till  several  years  after,  when 
Elizabeth  had  recovered  her  health ;  which  omission  or  neglect 
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he  sabmitted  must  be  deemed  a  desertion  of  the  promise :  and   '  cboftox 
mider  all  the  circumstances,  he    submitted    that    he  was    a      o^^^v. 
purchaser  for  valuable  consideration,  without  notice  of  plaintiff's 
claim. 

On  the  part  of  the  plaintiff,  Mr.  Paget  deposed,  that  the  rent 
roll  which  was  sent  to  his  office,  and  which  contained  the 
memorandum  respecting  Annaghs,  was  shewn  to,  and  lay  open 
for  the  examination  of  every  person  who  applied  to  him  relative 
to  the  purchase  of  the  estate ;  and  that  the  defendant  might  have 
seen  it  if  he  had  thought  proper:  but  he  could  not  recollect 
whether  it  had  been  shewn  particularly  to  the  defendant,  or 
whether  defendant  had  ever  ^sought  information  from  him  respect-  [  *oSS  ] 
ing  it.  He  believed  that  conversations  must  have  passed  between 
defendant  and  him,  relative  to  the  estates  intended  to  be  pur- 
chased, and  was  confident  that  upon  such  conversations,  he  did 
not  conceal  from  defendant  any  information  touching  the  circum- 
stances of  said  estates,  or  of  the  leases  subsisting  thereon,  which 
had  come  to  his  knowledge.  Mr.  Forth,  (in  addition  to  what  has 
been  stated)  deposed  that  he  conceived  the  defendant  to  be 
particularly  acquainted  with  every  circumstance  respecting  the 
estate,  and  especially  of  the  change  of  the  life ;  because  deponent 
in  calculating  the  amount  of  the  purchase  money  to  be  paid  by 
the  defendant,  and  upon  the  allowance  to  be  made  him  upon  the 
subsisting  life,  had  calculated  on  the  probable  subsistence  of  a 
life  of  the  age  of  Elizabeth,  and  not  on  that  of  the  life  of  Ursula. 
The  defendant  went  into  no  proofs,  except  of  the  deed  of  convey- 
ance and  of  the  Act  of  Parliament. 

On  the  production  of  the  deed  of  conveyance,  the  name  of 
Woods,  (the  defendant's  present  solicitor)  appeared  written 
therein,  as  the  person  who  prepared  it :  but  it  was  written  on  an 
erasure,  and  on  an  inspection  there  was  reason  to  believe  that 
Paget  had  been  the  name  erased. 

Mr.  Saurin,  Mr.  Wldtestone^  Mr.  Webber^  and  Mr.  SchodleSy 
for  the  plaintiff : 

*    *     The  evident  object  of  these  letters  was  to  enable  Mr.       [  589  ] 
Crofton  to  effect  the  marriage ;  on  the  faith  of  them  the  marriage 
was  had,  and  a  settlement  made,  and  hence  arises  the  considera- 
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Cboftok  tion.  Maxriage  has  been  at  all  times  a  sufficient  consideration 
Obmbbt.  'or  a  promise  by  a  third  persoiii  to  whom  the  marriage  could  be 
of  no  advantage.  *  *  Then  as  to  the  defendant's  situation  as 
purchaser  ;  he  must  deny  that  he  had  notice  by  himself,  or  his 
agent :  and  that  denial  should  be  made  fully  and  positively : 
here,  as  to  one  fact,  it  is  only,  '*  to  his  recollection  and  belief," 
and  the  facts  and  circumstances  of  the  case  afford  a  strong 
inference  that  he  must  have  had  express  notice  of  this  agreement. 
There  was,  besides,  sufficient  to  have  put  him  upon  inquiry ;  he 
knew  that  Grofton  had  some  interest ;  he  did  not  see  his  lease, 
nor  any  counterpart  of  it.  He  must  therefore  have  bought, 
subject  to  whatever  interest  Grofton  had,  or  else  have  bought  on 
the  representation  of  the  rental,  which  stated  this  agreement,  or 
upon  the  verbal  representation  of  the  two  gentlemen  concerned 
in  the  sale.     [They  cited  Taylor  v.  Stibbert  t  and  other  cases.] 

[  690 1  The  Attorney-General,  Mr.  Boyd,  and  Mr.  Farrell  for  the 

defendant : 

1.  This  agreement  could  not  have  been  enforced  against  Lord 
Arran  and  Lord  Sudley.  The  application  made  by  Mr.  Grofton 
does  not  appear,  nor  how  far  it  was  binding  on  him  ;  his  letter 
has  not  been  produced.  If  Mrs.  Grofton  had  died  before  Ursula, 
what  was  there  to  bind  Mr.  Grofton  ?  no  intimation  was  given  to 
Lord  Arran  or  Lord  Sudley,  that  Grofton  had  agreed  to  change 
the  life,  and  to  abide  by  that  of  his  wife,  in  lieu  of  the  former 
one.  The  letters  of  Lord  Arran  and  Lord  Sudley  only  gave  an 
option,  and  although,  as  amongst  themselves,  the  parties  may 
have  elected  to  change  the  life,  there  was  nothing  which  bound 
them  as  to  Lord  Arran  and  Lord  Sudley.  This  agreement 
therefore  could  not  be  enforced  against  them  for  want  of 
mutuality. 

2.  This  agreement  can  prevail  against  the  defendant  only  by 
his  having  had  notice  of  it ;  this  being  an  unregistered  instru- 
ment, and  the  defendant  claiming  under  a  registered  conveyance. 
The  evidence  of  notice  to  do  away  the  effect  of  a  registered  con- 

[  •691  ]      veyance,  should  be  very  distinct ;  "^Hine  v.  Dodd,  J  JoUand  v. 
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StcdnbridgeA     If  the  answer  does  not  deny  notice  fully,  it  is     Crofton 
because  notice  is  not  pointedly  charged  by  the  bill.    As  to      Obubby. 
notice  to  the  agent ;  he  must  have  been  agent  in  the  very  trans- 
action, and  on  the  occasion  in  which  it  comes  to  him ;  Warwick 
y.  TFanricfc,  8  Atk.  290. 

LoBD  Ghancellob  : 

In  this  case  I  think  I  am  bound  to  make  a  decree  in  favour  of 
the  person,  who  now  seeks  performance  of  the  agreement  entered 
into  with  Lord  Arran  and  Lord  Sudley ;  I  mean  in  favour  of 
Mrs.  Crofton ;  whatever  question  might  have  arisen  with  respect 
to  Mr.  Crofton ;  though  I  think  there  would  be  great  difficulty  in 
refusing  a  decree,  even  if  he  were  the  person  applying.  This  is 
a  case  of  considerable  consequence  in  this  country:  for  the 
manner  in  which  many  estates  are  held  is  so  loose,  so  much  pro- 
perty is  held  under  contract  by  letter  only,  and  the  like,  as  to 
require  a  departure  from  that  strictness  which  otherwise  ought 
to  be  held.  If  there  never  had  been  a  departure  from  this 
strictness,  it  would  have  been  better ;  but  as  there  has  been  such 
departure,  the  fault  is  in  the  courts  of  justice  themselves,  and  it 
would  be  improper  now  to  refuse  to  do  what  Courts  have 
repeatedly  done  in  former  instances. 

[His  Lordship  then  stated  the  facts  and  continued :  ] 

*  *  Then  the  marriage  is  had,  and  on  the  marriage  these  [  594  } 
lands  are  settled,  taking  notice  of  the  actual  lease,  and  of  the 
promise  contained  in  Lord  Sudley's  letter,  which  was  considered 
as  a  binding  promise,  (he  being  tenant  in  tail)  to  change  the  life 
m  the  lease :  and  then  the  conveyance  made  acts  on  the  property, 
as  if  the  life  had  been  changed,  and  conveys  whatever  interest 
Crofton  would  in  that  case  have  had.  It  conveys  to  trustees  in 
trust  to  permit  Crofton  to  receive  the  rents  and  profits  during  the 
life  of  Elizabeth,  and  then,  after  her  death,  for  Elizabeth  to 
receive  the  rents  and  profits  during  her  life ;  so  that  it  is  clear 
the  person  who  prepared  the  settlement  considered  that  the 
mterest  he  was  conveying  was  a  clear  equitable  interest,  to 
endure  for  the  life  of  Elizabeth. 

The  marriage  was  had ;  and  it  is  impossible  not  to  suppose 

t  4  R.  E.  64  (3  Ves.  478). 
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Cboptox  that  it  was  known  to  Lord  Arran  and  Lord  Sudley,  and  that 
Ormsby.  they  acquiesced.  But  a  circumstance  occurred  only  two  years 
after,  which  seems  to  me  to  have  been  a  clear  disclosure  on 
the  part  of  Crofton,  and  an  admission  on  the  part  of  Lord 
Arran  and  Lord  Sudley  to  their  agents,  that  this  was  con- 
sidered as  a  binding  transaction  between  the  parties :  for 
Crofton  being  called  upon  in  1784  to  make  out  a  particular  of 
the  estates,  for  the  purpose  of  a  sale  which  was  then  in  contem- 
plation, he  furnishes  a  rent-roll,  in  which  the  several  existinj:^ 
leases,  with  the  circumstances  attending  them,  are  set  forth,  and 
also  the  agreements  for  leases,  under  the  bead  of  covenants, 
observations,  &c. :  and  there  it  is  stated  with  respect  to  the  lease 
in  question,  that  the  legal  subsisting  lease  was  of  Februar}% 
1784 ;  that  the  only  life  in  existence  was  Ursula  Crofton's,  and 
that  the  present  Earl  of  Arran  and  Lord  Sudley,  had  exchanged 
[  •^Oo  ]  the  *life  of  Ursula  Crofton  for  the  life  of  Elizabeth  Crofton,  wife 
of  Henry  Crofton,  on  the  8th  of  August,  1782.  Some  obser^*a- 
tion  has  been  made  on  the  date  here  mentioned,  the  8th  of 
August,  when  in  fact  the  letter  was  written  in  July ;  and  certainly 
there  is  ground  for  the  obsen^ation  however  this  amounts  to  an 
admission  by  Crofton,  that  he  considered  himself  bound:  and 
this  being  delivered  to  the  agent  of  Lord  Arran  and  Lord  Sudley, 
and  they  not  objecting,  nor  denying  the  fact  of  the  exchange, 
does  appear  to  me  to  be  a  complete  acknowledgment  by  the 
parties  of  the  validity  of  the  original  transaction,  as  one  binding 
both  parties.  That  Lord  Arran  and  Lord  Sudley  should  have 
considered  it  so  binding  in  point  of  honour,  one  cannot  be  sur- 
prised ;  but  I  conceive  it  was  clearly  binding  on  them  in  a  court 
of  justice  also :  for  the  fact  is,  that  they  wrote  this  letter  to  pro- 
cure the  marriage  of  Crofton  with  this  lady,  which  could  not 
take  place  without  the  provision  he  sought  to  make.  This  there- 
fore is  to  be  taken  as  an  act  done  by  them  to  procure  the 
marriage ;  they  induced  it  by  this  act ;  they  became  therefore,  in 
some  sort,  parties  to  the  marriage  contract ;  they  promised  this 
to  Crofton,  and  authorised  him  to  propose  it  to  the  lady  and  her 
friends,  and  he  did  so:  the  consequence  was,  that  they  were 
clearly  bound,  and  could  not  retract :  and  accordingly  they 
never  attempted  to  do  so,  while  the  property  remained  in  them. 
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Then  comes  the  sale.  There  does  not  appear  direct  notice  of  Cboptox 
this  equitable  agreement  from  any  evidence  that  I  find  in  the  obxsby. 
case:  but  the  evidence  is  this.  Mr.  Ormsby  employed  as  his 
iaw  agent  in  all  other  affairs,  Mr.  Paget.  Mr.  Paget  was  the 
agent  of  Lord  Arran  and  Lord  Sudley's  trustees ;  he  had  in  his 
hands  the  rent-roll  containing  this  memorandum.  Paget  there- 
fore well  knew  (it  was  impossible  but  he  must  have  known)  the 
&ct  of  this  equitable  contract :  for  though  it  is  stated  that  Lord 
Arran  and  Lord  Sudley  *had  actually  exchanged  the  life  of  [  ***^  3 
Ursula  for  that  of  Elizabeth,  yet  it  is  so  stated,  as  evidently  to 
demonstrate  that  no  legal  conveyance  had  been  executed  ;  for  in 
that  case,  the  lease  so  executed,  would  have  been  described  in  the 
other  column,  whereas  the  legal  estate  there  mentioned  is  the  old 
lease  of  1734.  Under  these  circumstances,  Paget  must  be  pre- 
sumed to  have  treated,  so  far  as  he  had  any  thing  to  do  in  the 
business,  and  to  have  made  communications  to  Ormsby,  accord- 
ing to  this  rent-roll.  Mr.  Forth  had  a  copy  of  it,  for  the  purpose 
of  enabling  himself  to  give  information  to  purchasers  ;  and  what 
does  he  say  ?  he  proves  distinctly  that  Lord  Arran  and  Lord 
Sudley,  and  their  trustees,  sold  subject  to  this  agreement ;  that 
is,  subject  to  it  in  their  opinions,  and  according  to  the  calculation 
by  which  they  ascertained  the  value  which  they  set  upon  the  pro- 
perty :  and  therefore  if  Ormsby  purchased,  not  subject  to  it,  he 
purchased  what  the  vendors  did  not  mean  to  give  him.  ♦    *    * 

*  *  This  is  a  case  in  which  the  mere  want  of  actual  notice  1 2^9  J 
cannot  avail;  there  must  be  something  more;  he  should  have 
shewn  that  he  was  deceived ;  according  to  the  rule  which  is  very 
properly  stated  in  Taylor  v.  Stibbert ;  t  (a  case  in  which  I  find  no 
fault  except  in  one  point ;  viz.  that  I  think  General  Stibbert  had 
a  right  to  say,  that  having  purchased  from  the  son  as  well  as 
from  the  father,  and  the  covenant  not  being  binding  on  the  son's 
estate,  he  should  not  be  bound  further  than  as  he  purchased  an 
estate  which  was  bound,  and  therefore  that  notice,  or  no  notice  was 
of  no  consequence  to  him ;  but  in  the  rest  of  the  case.  Lord  Bosslyn 
founds  himself  clearly  on  decided  authorities  ;  and  I  am  very 
certain  no  doubt  has  ever  been  suggested  upon  this  part  of  his 
doctrine  :  ''  It  has  been  determined,  that  a  purchaser  being  told 

t  2  R,  B.  278  (2  Yes.  Jun.  437). 
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Croptox  particular  parts  of  the  estate  were  in  possession  of  a  tenant, 
OsMHBY.  without  any  information  as  to  his  interest,  and  taking  it  for 
granted  it  was  only  from  year  to  year,  was  bound  by  a  lease  the 
tenant  had,  which  was  a  surprise  upon  him.  That  was  rightly 
determined;  for  it  was  sufficient  to  put  the  purchaser  upon 
inquiry,  that  he  was  informed  the  estate  was  not  in  the  actual 
possession  of  the  person  with  whom  he  contracted;  that  h& 
[  *60C  ]  *could  not  confer  the  ownership  and  possession  at  the  same 
time ;  that  there  were  interests,  as  to  the  extent  and  term,  of 
whichit  was  his  duty  to  inquire."!  In  Hine  v.  Dodd,l  and  other 
cases,  if  there  had  been  actual  possession  at  the  time,  the 
question  of  notice  would  have  taken  a  very  different  turn.  If 
one  purchases,  knowing  that  another  person  is  in  possession,  he 
must  know  that  the  person  so  in  possession  has  some  interest, 
and  he  is  bound  to  inquire  what  is  his  interest :  if  upon  such 
inquiry  he  is  deceived,  (as  for  instance,  if,  in  the  present  case, 
the  lease  of  1734  had  been  produced  to  Ormsby  as  that  under 
which  Grofton  held)  I  do  not  think  the  purchaser  could  be 
bound  by  any  equitable  contract,  unless  the  terms  of  the  actual 
conveyance  had  qualified  that :  and  the  reason  is,  that  the 
ordinary  means  whereby  the  term  of  an  estate  is  ascertained,  is 
by  production  of  the  counterpart  of  the  tenants'  leases,  and  here, 
the  counterparts  of  the  leases  would  have  warranted  the  allega- 
tion :  and  it  would  be  too  much  to  expect  the  purchaser  to  go  to 
enquire  of  each  of  the  tenants.  But  there  is  no  pretence  that 
there  was  any  production  of  the  lease  of  1784  to  Ormsby ;  on 
the  contrary,  he  is  even  now  disputing  the  existence  of  it. 
Therefore  he  cannot  say  he  was  deceived  by  it.  Either  he  made 
no  inquiry  at  all,  and  if  so,  he  must  take  subject  to  the 
situation  the  property  was  in  ;  or  if  he  did  inquire,  he  received 
that  information,  which  was  contained  in  the  particulars. 
Indeed  the  production  of  the  lease  of  1784,  would  hardly  have 
availed  him  under  the  circumstances  of  the  case,  because  to 
complete  it  and  make  him  a  purchaser  without  notice,  the 
conveyance  ought  in  the  covenant  against  incumbrances,  to  have 
excepted  that  particular  lease,  that  is,  to  have  specified  that  the 
property  was  sold  subject  only  to  that  lease.    If  so,  and  the 
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lease  of  1784  had  been  specially  excepted,  as  the  only  tenure     Cropton 
under  which  the  lands  were  holden,  and  the  lease  had  been      qdJ^by. 
produced  to  Ormsby,  he  would  have  had  a  right  to  say  *to      r  ^^^  n 
Crofton,  "  by  not  getting  a  legal  title  to  this  estate,  you  have 
enabled    Lord  Arran    and    Lord   Sudley  to  deceive  me,  and 
therefore  you  must    look  to  them    for  satisfaction."      There 
he  would  have  shewn  that  his  contract  made  with  Lord  Arran 
and  Lord  Sudley  and  the  trustees,  was  a  contract  for  the 
property,  subject  only  to  the  lease  of  1784,  whereas,  now  all  the 
evidence  tends  the  contrary  way.    *    *    * 

It  is  said  it  does  not  appear  that  the  400Z.  was  ever  paid ;  T  ^»<)-  j 
suppose  it  never  was  ;  so  much  the  worse  for  Mrs.  Crofton ;  for 
the  husband  was  the  less  able  to  provide  for  her  and  the 
children  of  the  marriage.  But  the  failure  in  payment  of  the 
consideration  in  performance  of  the  contract  on  one  part,  never 
vitiates  a  marriage  settlement.  Indeed,  where  the  performance 
of  it  is  sought  by  the  defaulting  party,  he  cannot  enforce  it 
against  the  person  injured  by  his  default.  If  a  woman  upon  her 
marriage  contracts  for  the  settlement  of  her  estate  in  a  certain 
way,  by  which  the  husband  is  to  gain  benefit,  and  he  contracts 
to  make  a  settlement :  and  she  appears  not  to  have  the  estate 
she  contracted  to  settle,  the  object  of  that  contract  being  to  give 
a  larger  settlement  to  her,  that  might  be  a  case  in  which  the 
*wife  should  not  be  allowed  to  have  the  benefit  of  the  husband's  [  *603  ] 
contract :  but  that  would  not  affect  the  children ;  they  must 
have  the  estate.  This  has  been  over  and  over  again  decided 
upon  marriage  contract  cases. 

Then  it  is  said  there  were  laches  on  the  part  of  Crofton  :  and 
unquestionably  to  a  certain  extent  there  was.  If  it  is  to  be  said 
that  it  is  laches  to  rest  upon  an  equitable  agreement,  this  is 
laches :  but  still,  this  would  not  affect  Mrs.  Crofton ;  for  I  must 
consider  Lord  Arran  and  Lord  Sudley  as  if  they  were  parties 
to  the  settlement ;  because  they  intentionally  authorised 
Mr.  Crofton  to  make  the  settlement.  But  what  is  the  laches?  is 
it  Uke  the  laches  in  Wingfield  v.  Whaley^f  or  the  other  cases  ?  no  : 
these  were  cases  of  a  different  description.  The  whole  laches 
here  consists  in  the  not  clothing  an  equitable  estate  with  a  legal 
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Croftox  title,  and  that  by  a  party  in  possession.  Now  I  do  not  conceive 
Okmrby.  tli^*  this  is  that  species  of  laches,  which  will  prevail  against  the 
equitable  title;  if  1  should  hold  it  so,  it  would  tend  to  overset 
a  great  deal  of  property  in  this  country,  where  parties  often 
continue  to  hold  under  an  equitable  contract  for  40  or  50  years, 
without  clothing  it  with  the  legal  title.  I  conceive,  therefore, 
that  possession  having  gone  with  the  contract,  there  is  no  room 
for  the  objection. 

Win(ifield  v.  Whaley,  and  the  other  cases,  were  cases  of  contracts, 
for  the  purchase  of  an  estate,  where  the  vendor's  whole  object  waa 
defeated  by  the  delay,  it  being  to  change  the  lands  into  money. 
I  remember  another  case  of  a  different  description,  where  the 
[  ''604  ]  same  thing  was  held :  it  *was  that  of  a  Mr.  Sparrow.  A 
contract  was  entered  into  by  him  with  persons  who  were 
desirous  to  have  their  collieries  immediately  worked  and  made 
productive.  Sparrow  had  made  the  contract,  but  for  several 
years  was  not  able  to  perform  it ;  and  he  dying,  his  son,  who 
was  a  man  of  fortune,  chose  to  set  up  this  contract,  and  insist  on 
the  performance  of  it.  The  Court  said,  "you  cannot  have  this 
contract  performed,  because  the  object  of  the  parties  was  to  have 
an  immediate  income  from  their  collieries."  It  was  uncon* 
scibnable  in  another  point  of  view ;  for  the  value  of  coals  had 
risen  in  the  interval.  So,  in  many  other  cases  of  this  description, 
courts  of  equity  ought  to  refuse  specific  performance,  where  the 
delay  would  be  very  injurious  to  the  party  sought  to  be  charged^ 
I  think  there  was  a  case  before  Lord  Rosslyn,  where  a  party 
having  entered  into  a  contract  to  purchase  an  estate,  the  estate 
being  sold  for  the  purpose  of  disencumbering  the  vendor,  the 
purchaser  lay  by  for  a  year  only,  and  Lord  Rosslyn  held  that 
he  would  not  enforce  performance.  But,  in  the  present  case, 
there  is  nothing  but  a  resting  on  the  equitable  estate  by  a 
person  in  possession,  without  clothing  it  with  a  legal  title,  which 
I  think  never  was  held  to  be  that  sort  of  laches  that  would 
prevent  relief. 

From  the  non-production  of  the  lease  of  1784,  a  difficulty 
arises  as  to  the  execution  of  the  lease  to  be  decreed.    I  musi 
direct  some  inquiry  as  to  that  lease. 
As  to  costs:  I  conceive  that  in   Taylor  v»  Stibbert,  Lord 
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BossLTN  gave  costs  ;  and  this  is  a  stronger  case.    1  do  not  find     ckofton 
any  ground  on  which  Ormsby  resists  the  execution  of  this  lease      ormsbt. 
but  one ;  imputing  it  to  Crofton  that  he  was  playing  a  double 
game  ;    wishing  to  hold  for  the  life  of  Ursula,  as  long  as 
Elizabeth's  seemed  the  worse.    I  have  heard  a  great  ^deal  said      [  *6C5  ( 
on  this  subject ;  but  no  proof ;  and  there  is  decisive  evidence  to 
the  contrary ;   for  every  thing  was  stated  by  Crofton  to  Lord 
Arran's  agent :  and  when  Mrs.  Crofton  was  in  that  bad  state 
of  healthy  he  endeavoured  to  prevail  on  his  tenants  to  take 
contracts  for  the  life  of  EUzabeth.     Why  did  he  so  ?  because  he 
was  afraid  that  in  case  of  her  death,  he  would  stand  in  an 
awkward  situation  between  them  and  his  landlord. 


HOVENDEN  v.   LOED  ANNESLEY.f 


1805. 


(2  Schoales  &  Lefroy ,  607—64 1 .)  ^"^^-^  1 8,  29. 

Cestui  que  trust  barred  by  length  of  tune  operating  against  his  trustee.  i>^^<  2,  3, 4,  0, 

Courts  of  equity  though  not  within  the  words  of  the  statute  of  10,  11, 12. 

limitations  (which  apply  to  particular  legal  remedies)  are  within  the  1806. 

spirit  and  meaning  of  them.  Jan.  27. 

Upon  all  legal  titles  and  legal  demands,  courts  of  equity  are  bound  -^^^'  '''^* 

by  the  statutes  of  limitations.  *"~^ 

If  the  trust  be  constituted  by  act  of  the  parties,  the  possession  of  the  -^  q^       ' 

tmstee  is  the  possession  of  the  cestui  que  trust,  and  no  length  of  such  of  Ireland. 

possession  will  bar ;  but  if  a  party  is  to  be  constituted  a  trustee  by  the  r  ^q^  -i 
decree  of  a  court  of  equity  founded  on  fraud,  or  the  like,  his  possession 
is  adverse,  and  the  statute  of  limitations  will  run  from  the  time  that  the 
circumstances  of  the  fraud  were  discovered. 

[Although  this  case  is  now  practically  covered  by  modem 
statutes  of  limitation,  yet  it  may  be  found  convenient  to  retain 
the  following  passages  in  Lord  Bedesdale's  judgment  which  are 
commonly  cited  in  text  books  as  containing  an  authoritative 
statement  of  the  propositions  shortly  described  in  the  above  head 
note.] 

Lord  Chancellor  : 

*    *    A  cestui  que  trust  is  always  barred  by  length  of  time       [  C29  ] 
operating  against  his  trustee.    If  the  trustee  does  not  enter,  and 

t  Oibhs  T.  Guild  (1882)  9  Q.  B.  Div.  59,  64,  71,  51  L.  J.  Q.  B.  313,  46 
L.  T.  248. 
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HovENDEN   the  cestui  que  tnist  does  not  compel  him  to  enter,  as  to  the  person 
Lord       claiming  paramount,  the  cestui  que  tmst  is  barred,  t     ♦    *    * 

ANXE8LET.  rjjjg  qI^  maxim  of  law  is,  vigilantibus  non  dormientibus  inservit 
^  ^^^  1  lex.  People  are  not  to  sleep  on  their  titles:  it  would  be  injurious 
to  the  public  that  they  should.  There  must  not  be  perpetual 
litigation  on  the  subject  of  title ;  accordiag  to  the  maxim  upon 
which  Lord  Camden  acted  in  Smith  v.  Clay, I  expedit  reipublicce 
ut  sit  finis  litium.  Lands  which  are  the  subject  of  litigation, 
become  waste  for  want  of  cultivation,  and  therefore  it  has  been  a 
fundamental  law  of  state  policy  in  all  countries,  and  at  all  times, 
that  there  should  be  some  limitation  of  time,  beyond  which  the 
question  of  title  should  not  be  agitated.  In  this  country  the 
limitation  has  been  fixed,  (except  in  writs  of  right,  and  writs 
depending  on  questions  of  mere  title)  at  twenty  years. 

But  it  is  said  that  courts  of  equity  are  not  within  the  statutes 
of  limitations.  This  is  true  in  one  respect ;  they  are  not  within 
the  words  of  the  statutes,  because  the  words  apply  to  particular 
legal  remedies:  but  they  are  within  the  spirit  and  meaning  of  the 
statutes,  and  have  been  always  so  considered.  I  think  it  is  a 
mistake  in  point  of  language,  to  say  that  courts  of  equity  act 
merely  by  analogy  to  the  statute ;  §  they  act  in  obedience  to  it. 
The  statute  of  limitations,  applying  itself  to  certain  legal  remedies, 
for  recovering  the  possession  of  lands,  for  recovering  of  debts,  &c. 
Equity,  which  in  all  cases  follows  the  law,  acts  on  legal  titles,  and 
legal  demands,  according  to  matters  of  conscience  which  arise, 
and  which  do  not  admit  of  the  ordinary  legal  remedies :  never- 
theless, in  thus  administering  justice,  according  to  the  means 
afforded  by  a  court  of  equity,  it  follows  the  law.  *  *  * 
[  G81  ]  I  think,  therefore,  courts  of  equity  are  bound  to  yield  obedience 

to  the  statute  of  limitations  upon  all  legal  titles  and  legal 
demands,  and  cannot  act  contrary  to  the  spirit  of  its  provisions. 
I  think  the  statute  must  be  taken  virtually  to  include  courts  of 

t  It  is  not  clear  that  a  cestui  que  Wm.  IV.   c.  27,   s.  24,  wbicH   assi- 

trust  would  now  be  barred  by  length  milates  the  position  of  an  equitable 

of  time  operating  against  the  trustee  owner  under  the  statute  to  that  of  a 

in  the  case  where  his  title  if  legal  legal  owner. — 0.  A.  S. 
would  not  be  barred.    Such  a  con-  |  3  Br.  C.  C.  639,  note, 

tention  would  scarcely  be  consistent         §  Misprinted  in  report  "  statutes 

with  the  apparent  intention  of  3  &  4  they." — ^F.  P. 
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•eqnity ;  for  when  the  legislature  by  statute  limited  the  proceed- 
ings at  law  in  certain  cases,  and  provided  no  express  limitations 
for  proceedings  in  equity,  it  must  be  taken  to  have  contemplated 
that  equity  followed  the  law,  and  therefore  it  must  be  taken  to 
have  virtually  enacted  in  the  same  cases  a  limitation  for  courts 
of  equity  also. 

In    Lockey   v.  Lockey,  Prec.  Ch.   518,    *    *    "the    Lord 

€hangellob  was  clearly  of  opinion  that  where  one  receives  the 

profits  of  an  infant's  estate,  and  six  years  after  his  coming  of 

age,  he  brings  a  bill  for  an  account,  the  statute  of  limitations  is 

a  bar  to  such  suits,  as  it  would  be  to  an  action  of  account  at 

common  law."     That  is  also  a  case  in  which  Lord  Macclesfield 

considered  a  court  of  equity  barred  as  much  as  a  court  of  law  by 

the  statute  of  limitations.    He  observed,  that  the  trust  which  is 

supposed  in  a  court  of  equity  in  a  person  who  receives  the  profits 

of  an  infant's  estate,  is  not  a  trust  of  that  nature  that  the  statute 

cf  limitations  does  not  apply  to.    Now  I  take  it  that  the  position 

which  has  been  laid  down,  "  that  trust  and  fraud  are  not  withm 

the  statute,"  is  qualified  just  as  he  qualifies  it  here :  that  is,  if  a 

trustee  is  in  possession,  •  and  does  not  execute  his  trust,  the 

possession  of  the  trustees  is  the  possession  of  the  cestui  que  trust; 

and  if  the  only  circumstance  is,  that  he  does  not  perform  his 

trust,  his  possession  operates  nothing  as  a  bar,  because  his 

possession  is  according  to  his  title :  just  as  in  the  case  of  a  lessee 

for  years,  though  he  does  not  pay  his  rent  for  50  years,  his 

possession  is  no  bar  to  an  ejectment  after  the  expiration  of  this 

term,  because  his  possession  is  according  to  the  right  of  the  party 

against  whom  he  seeks  to  set  it  up.    But  the  question  of  fraud 

is  of  a  very  different  description :  that  is  a  case  where  a  person 

who  is  in  possession  by  virtue  of  that  *fraud,  is  not,  in  the 

ordinary  sense  of  the  word,  a  trustee,  but  is  to  be  constituted  a 

trustee  by  a  decree  of  a  court  of  equity,  founded  on  the  fraud  ; 

and  his  possession,  in  the  mean  time,  is  adverse  to  the  title  of 

the  person  who  impeaches  the  transaction,  on  the  ground  of 

fraud :  and  the  decisions  seem  to  have  been  in  perfect  conformity 

to  that    idea.    With    respect  to  the  case  of    Booth  v.  Lord 

Warrington,^  it  has  been  said,  on  the  authority  of  that  case,  that 

t  1  Bro.  Pari.  C.  455. 
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length  of  time  will  not  bar  in  case  of  fraud ;  but  that  is  taken  up 
without  qualification,  and  without  a  just  view  of  that  case.  The 
decision  in  that  case  was  of  this  description ;  that  as  fraud  is  a 
secret  thing,  and  may  remain  undiscovered  for  a  length  of  time  ; 
during  such  time  the  statute  of  limitations  shall  not  operate ; 
because  until  discovery,  the  title  to  avoid  it  does  not  completely 
arise.  That  I  take  to  be  the  true  ground  of  the  case  of  Booth  v. 
Lord  WaiTington,  where  the  House  of  Lords  held  that  the 
discovery  of  the  fraud,  being  alleged  to  be  at  a  subsequent  period, 
and  arising  out  of  circumstances  collateral,  and  it  being 
established  that  such  was  the  fact,  a  court  of  equity  was  well 
warranted  in  avoiding  the  transaction,  notwithstanding  the 
statute  of  limitations:  for,  pending  the  concealment  of  the  fraud, 
the  statute  of  limitations  ought  not  in  conscience  to  run ;  the 
conscience  of  the  party  being  so  affected,  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  length  of  time :  but  after  the 
discovery  of  the  fact,  imputed  as  fraud,  the  party  has  a  right  to 
avail  himself  of  the  statute ;  he  has  a  right  to  say,  "you  shall 
not  bring  this  matter  into  discussion  after  such  a  length  of  time, 
when  it  is  only  through  your  own  neglect  that  you  did  not  do  so 
within  the  time  limited  by  the  statute."     *     *     * 


18(M5. 
Feb,  18. 

Redesdalk, 
L.C. 

OF  Ik  ELAND. 

[  «ci  ] 


WEBB  V.  IIORKE. 

(2  Schoalea  &  Lefroy,  6G1— 677.) 

A  lease  for  999  years,  made  by  mortgagor  to  mortgagee,  set  aside 
although  made  at  a  fair  value. 

Edward  Webb  being  seised  and  posses.sed  of  part  of  the  lands 
of  Kilgobbin  by  virtue  of  a  lease  for  lives,  with  a  covenant  for 
perpetual  renewal,  on  the  17th  February,  1780,  executed  a 
mortgage  thereof,  in  which  his  son  the  plaintiff  joined,  to 
Edmund  Eorke,  to  secure  the  sum  of  400L  lent  by  Borke  to 
Edward  Webb  :  and  on  the  80th  of  January,  1787,  they  executed 
another  mortgage  to  Borke,  to  secure  a  further  sum  of  200/. 
Bonds  were  executed  by  Edward  Webb  and  the  plaintiff,  as 
collateral  securities;  upon  which  separate  judgments  were  entered 
against  them. 
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On  the  7th  of  May,  1791,  (both  the  mortgage  debts  re-  Webb 
maining  due)  Edward  Webb  executed  a  lease  of  about  29  acres  robke. 
of  the  mortgaged  lands,  to  Borke,  for  a  term  of  999  years,  at  the 
yearly  rent  of  50Z.  19«.  5d.  In  the  same  year  Edward  Webb  died, 
leaving  the  plaintiff  his  eldest  son  and  heir  at  law.  Edmund 
Borke  died  in  1799,  leaving  the  defendant,  John  Eorke  his  heir 
at  law  and  personal  representative. 

In  February,  1802,  the  plaintiff  filed  his  bill,  charging  that  the 
lease  of  7th  of  May,  1791,  was  made  at  a  gross  under- value:  that 
Edward  Webb,  who  was  then  80  years  of  age,  and  in  a  weak  and 
feeble  state,  was  induced  to  make  it  by  threats  held  out  on  the 
part  of  Edmund  Borke,  that  in  case  of  non-compliance,  he  would 
file  his  bill  and  foreclose  the  mortgages:  and  that  neither 
Edmund  Borke,  nor  his  son,  had  ever  paid  even  the  rent  reserved 
by  the  lease.  *The  bill  prayed,  that  the  lease  and  the  mortgage  [  ^662  ] 
deeds  and  bonds  might  be  brought  into  Court :  and  that  the 
defendant  might  be  decreed  to  re-assign  the  lease  to  the  plaintiff, 
or  that  the  same  might  be  decreed  void:  and  that  defendant 
might  account  for  the  real  value  of  the  lands,  from  the  date  of 
the  lease. 

The  answer  insisted  that  the  lands  were  let  at  a  fair  rent,  and 
denied  that  any  threats  or  undue  means  had  been  used  by 
Edmund  Borke  to  obtain  the  lease.  Upon  the  value  of  the 
lands,  the  evidence  in  the  cause  was  quite  contradictory  :  there 
was  some  slight  evidence  of  threat :  but  that  ground  was  not 
pressed. 

The  cause  came  on  to  be  heard  before  Lord  Bedesdale,  on  the 
2drd  of  February,  1805 ;  when  his  lordship  directed  the  following 
issues  to  be  tried  in  the  Court  of  Common  Fleas. 

Ist,  "  Whether  the  lease  of  7th  May,  1791,  was  granted  by  the 
said  Edward  Webb  to  the  said  Edmund  Borke  freely  and 
voluntarily,  for  the  purpose  of  making  the  most  advantage  of  the 
lands  therein  comprised ;  or  was  obtained  by  the  said  Edmund 
Borke,  from  the  said  Edward  Webb,  by  means  of  the  influence 
which  said  Edmund  Borke  had  over  the  said  Edward  Webb,  by 
means  of  the  debt  owing  by  the  said  Edward  W^ebb,  as  mortgagor 
of  said  lands." 

2nd,  "  Whether  the  rent  reserved  by  said  lease,  was  the  full 
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Webb  directed  the  issues  I  did  direct.  They  were  taken  up  rather 
RoRKE.  hastily,  under  the  impression  that  when  they  came  before  a  jury, 
the  case  would  be  seen  in  its  proper  light.  Unfortunately,  when 
the  case  did  come  before  a  jury,  the  question  sent  to  them  was 
[  ♦C07  ]  quite  wide  of  the  point :  *and  indeed  this  frequently  happens 
upon  the  trial  of  issues  directed  by  courts  of  equity :  from  the 
different  habits  of  investigation  which  prevail  in  courts  of  law 
and  equity,  and  from  the  judge  at  law  not  being  apprised  of  the 
view  with  which  the  issue  was  directed.  I  have  witnessed  this 
often  in  England  ;  and  so  much  is  it  felt,  that  the  Court  of  Ex- 
chequer there  always  endeavours  to  have  issues  directed  by  it, 
sitting  as  a  court  of  equity,  tried  at  the  bar  of  the  Court  of  Ex- 
chequer, sitting  as  a  court  of  common  law. 

In  reflecting  on  the  issues  which  I  directed,  it  appears  to  me 
that  they  were  very  distinct.  The  first  issue  was  to  try  "  whether 
the  indenture  of  lease  was  granted  by  Edward  Webb  to  Edmund 
Rorke  fairly  and  voluntarily,  for  the  purpose  of  making  the 
utmost  advantage  of  the  lands  comprised  in  it ;  or  whether  it 
was  obtained  by  means  of  the  influence  which  Rorke  had  over 
Webb,  by  means  of  the  debt  due  by  Webb  to  Rorke,"  the  second 
issue  was,  "  whether  the  rent  reserved  was  the  full  and  fair  rent 
which  might  be  obtained  from  a  solvent  tenant,  upon  a  demise  of 
Eaid  land  for  999  years."  Upon  the  trial  however,  it  seems  to 
have  been  considered  that  the  second  issue  was  the  only  issue  to 
be  tried,  and  that  the  verdict  on  that  was  to  decide  the  other. 
Certainly  that  was  not  my  view  in  directing  the  issues ;  and  in 
that  view  it  was  absurd  to  direct  the  first  issue.  The  first  issue 
therefore,  was  never  in  fact  tried,  though  it  was  the  issue  on 
which,  if  found  for  the  plaintiff,  I  meant  to  ground  my  decree, 
even  if  the  second  had  been  found  for  the  defendant.  But  unless 
the  jury  could  have  been  put  in  possession  of  the  principle  on 
which  courts  of  equity  decide  in  the  case  of  trustees,  and  have 
adopted  all  the  reasoning  which  courts  of  equity  apply  to  such 
cases,  it  would  have  been  impossible  for  the  jury  to  have  formed 
a  right  judgment  upon  the  subject.  I  feel  therefore  that  I  did 
wrong  in  directing  the  issues ;  and  in  truth,  I  sent  to  a  jury  to 
[  •60S  3  try  *a  question  properly  triable  only  in  a  court  of  equity,  viz. 
whether  the  relation  in  which  these  parties  stood,  of  mortgagor 
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and  mortgagee,  did  not  pat  them  in  sach  a  condition,  that  Webb 
except  undsr  extraordinary  circumstances,  a  transaction  of  this  robkb. 
fi:rt  must  be  deemed,  prinul  facie,  an  advantage  taken  by  the 
mortgagee  of  the  situation  in  which  he  stood,  with  respect  to 
the  subject  matter  of  the  contract ;  and  contrary  to  the  policy 
on  which  the  statutes  of  usury  are  founded.  Now,  that  the  defen- 
dant did  stand  in  such  a  situation,  cannot  for  a  moment  be 
doubted.  Suppose  the  land,  instead  of  being  worth  only  50/. 
the  rent  at  which  it  was  let,  was  worth  60L,  and  that  60Z.  was 
offered  for  it,  provided  the  mortgagee  would  concur :  the  lease 
eoold  not  be  made  without  his  concurrence ;  and  the  mortgagee 
may  say,  "  I  will  give  but  50Z."  and  thus,  by  the  power  which 
his  situation  gives  him,  he  prevails,  without  using  a  single  word 
of  threat :  like  the  beggar  in  "  Gil  Bias,"  who  with  his  gun  at 
his  shoulder,  extorted  money  from  the  traveller  without  utterii^g 
a  word. 

The  situation  of  a  mortgagee  necessarily  produces  this  effoet 
on  the  mind  of  the  mortgagor.  He  is  compelled  to  reason  thus. 
*^  It  is  more  beneficial  for  me  to  let  to  him  at  501.  than  to  the 
other  at  602.,  because  if  I  refuse  him  the  lease  at  50Z.  and  let  to 
the  other  at  602.  he  may  bring  an  ejectment  against  the  tenant, 
and  turn  both  him  and  me  out  of  possession ;  and  the  tenant 
^1  have  an  action  against  me  on  my  covenant ;  or,  the  mort- 
gagee may  file  a  bill  to  foreclose,  and  put  me  to  great  expense." 

This  impression  may  be  made  on  tho  mind  of  the  mortgagor, 
without  a  single  word  being  used  by  the  mortgagee  :  and  there- 
fore it  is  impossible  to  say  that  these  two  persons  deal  on  equal 
terms,  when  they  deal  for  a  lease  of  the  lands  in  mortgage. 

Ths  mortgagor  is  under  the  control  of  the  mortgagee  in  the  [  gg9  ] 
very  subject  matter  of  the  contract,  and  if  the  mortgagor  had 
distinctly  said  to  the  mortgagee,  '^  you  must  let  to  me  a  lease  for 
59  years,  at  the  rent  which  I  think  fit  to  give,  and  if  you  will  not, 
I  will  harass  you  by  all  the  means  by  which  a  mortgagee  can 
harass  his  debtor ;  "  it  is  plain  a  leasa  so  obtained,  could  not 
stand.  If  the  same  thing  can  be  done  without  a  word  spoken, 
the  same  consequence  ought  to  follow.  Ought  evidence  of  such 
a  conversation  to  be  required  ?  Is  it  not  better  to  hold,  as  in 
the  case  of  a  trustee,  ''  because  this  may  be  done,  it  shall  be 
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Webb       taken  as  done,  and  the  act,  if  disputed  shall  be  invalid."    This. 

KouKE.  was  not  therefore  a  question  to  be  tried  by  a  jury ;  the  only 
question  of  fact  in  the  case  on  the  part  of  the  plaintiff,  in  my 
judgment,  was,  whether  the  parties  stood  in  the  relation  of  mort- 
gagor and  mortgagee :  for  if  they  did,  the  policy  of  public  justice 
seems  to  me  to  require  that  a  dealing  of  this  kind  should  no!; 
stand,  if  disputed  by  the  mortgagor ;  unless  supported  by  such 
evidence  on  the  part  of  the  mortgagee,  as  would  put  the  relation 
between  the  parties  out  of  the  transaction. 

[His  Lordship  then  referred  to  the  impossibility  of  leaving  a 
question  of  this  character  to  the  determination  of  a  jury  and 

[  671  ]  continued :]  Now,  if  I  were  to  suffer  such  a  lease  as  this  to  stand, 
it  would  produce  even  greater  mischief  than  if  a  trustee  were 
suffered  to  become  a  purchaser  of  the  trust  estate,  a  case  in 
which  equity  always  interferes.  It  is  certainly  liable  to  a  more 
general  objection ;  for  if  it  were  once  understood  that  a  court  of 
equity  would  not  impeach  a  lease  of  this  kind,  on  the  ground  of 
the  relation  between  the  parties,  the  consequence  would  be,  that 
every  mortgagee  desirous  to  make  the  most  of  his  money,  would 

L  •<>"2  ]  endeavour  to  gain  a  valuable  interest  in  the  mortgaged  *property 
by  means  of  a  lease.  Thus  the  Statutes  of  Usury  would  be 
defeated  in  proportion  to  the  conscience  or  prudence  of  the  mort- 
gagee, and  of  the  caution  and  care  with  which  the  transaction 
was  managed.  With  due  caution,  and  with  moderation  in  his 
desire  of  gain,  he  would  be  sure  of  obtaining  considerable  profit 
beyond  the  interest  of  his  money. 

It  is  objected  here  that  the  plaintiff  has  lain  by,  and  a  case  in 
5  Yes.  jun.t  has  been  referred  to,  where  the  Master  op  the 
Rolls,  following  what  was  said  by  the  Lord  Chancellor,  in 
Whichcotc  Y.  LaHTcnce,l  discussed  the  question  of  laches  by  a 
cestui  que  Umst,  in  impeaching  a  purchase  by  a  trustee,  as  well  as 
the  general  rule  of  a  court  of  equity,  on  the  subject  of  such  pur- 
chases. 

If  a  man  has  a  right  to  impeach  any  transaction,  and  lies  by  a 
considerable  length  of  time  making  no  claim  to,  and  having  no 
connection  with  the  property ;  as  where  a  trustee  has  bought  the 

t  Carnpl}€ll  v.  J^'aJker,  5  B.  E.  135  J  See  5  E.  E.  138. 

(5  Yes.  G78). 
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trust  estate,  and  remains  in  possession  a  length  of  time  as  Wbbb 
absolate  owner,  without  impeachment  of  his  purchase,  the  laches  borkb. 
of  the  cestui  qiie  trust,  may  materially  affect  his  title  to  relief. 
The  laches  may  be  in  itself,  unjust  and  contrary  to  equity  and 
good  conscience.  But  here,  the  question  between  the  parties  is 
of  a  different  description :  the  relation  between  them  continued, 
and  was  acted  upon  :  for  the  defendant  did  not  pay  the  rent,  be- 
caose  he  was  mortgagee ;  acting  thus,  not  as  lessee  but  as  mort- 
gagee. The  situations  of  the  parties  are  so  totally  different  that 
it  is  impossible  to  compare  them  together.  It  is  impossible  to 
Bay  that  the  mortgagor,  under  such  circumstances,  has  been 
guilty  of  laches,  because  he  has  not  filed  his  bill  to  impeach  the 
lease,  for  a  period  of  eleven  years,  without  saying  that  he  has 
also  by  laches  forfeited  his  equity  of  redemption,  which  entitled 
him  to  a  reconveyance  of  the  mortgaged  estate,  on  payment  of 
principal  and  interest,  free  *from  any  incumbrance  by  the  mort-  [  '673  ] 
gagee.  Nay,  the  title  of  the  mortgagee  to  the  lease,  if  not  im- 
peached, is  (as  observed  by  Mr.  Johnson)  incomplete,  and  would 
be  wholly  defeated  at  law  by  the  common  decree  for  a  reconvey- 
ance, 80  that  a  special  provision  must  be  made  to  preserve  the 


Another  objection  was,  that  this  decision  may  tend  to  impeach 
dealings  between  mortgagor  and  mortgagee,  for  a  sale  of  the 
equity  of  redemption.  But  to  this  a  good  answer  was  given  at 
the  bar.  The  cases  are  totally  different,  the  parties  stand  in  a 
different  relation  :  if  there  be  two  persons  ready  to  purchase,  the 
mortgagee  and  another,  the  mortgagor  stands  equally  between 
them :  and  if  the  mortgagee  should  refuse  to  convey  to  another 
purchaser,  the  mortgagor  can  compel  him,  by  applying  the  pur- 
chase-money to  pay  off  the  mortgage.  It  can  therefore  only  be 
for  want  of  a  better  purchaser,  that  the  mortgagor  can  be  com- 
pelled to  sell  to  the  mortgagee:  but  courts  view  transactions 
even  of  that  sort  between  mortgagor  and  mortgagee  with  con- 
siderable jealousy,  and  will  set  aside  sales  of  the  equity  of 
redemption,  where  by  the  influence  of  his  incumbrance,  the 
mortgagee  has  purchased  for  less  than  others  would  have  given , 
and  there  were  circumstances  of  misconduct  in  his  obtaining  the 
pmrchase.    In  the  present  case  it  seems  to  me  that  the  true  and 
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WsBB  only  question  is,  whether  the  relation  of  mortgagor  and  mortga- 
RoRKE.  g6e  is  not  such,  that,  upon  leases  of  such  description  as  the 
present,  (a  lease  for  999  years,  which  must  materially  affect  the 
value  of  the  estate  upon  a  sale,  and  consequently  diminish  the 
value  of  the  equity  of  redemption)  the  Court  is  not  bound  to  say, 
"  we  will  not  look  into  the  circumstances  of  the  transaction,  so 
as  to  compel  the  mortgagor  to  prove  direct  misconduct  in  the 
mortgagee :  but  will  take  the  inequality  of  their  situations,  as 
evidence  that  the  dealing  was  produced  by  the  influence  derived 
from  the  mortgage.  In  this  case,  what  inducement  but  the  in- 
[  •674  ]  fluence  derived  from  *the  mortgage,  could  the  mortgagor  have, 
for  granting  a  lease  for  999  years  to  the  mortgagee,  certainly  at 
no  higher  rent  than  the  land  would  have  been  let  for  to  another, 
upon  a  common  occupation  lease  ? 

I  am  of  opinion  that  the  Court  is  bound  to  say  so ;  and,  on 
this  ground,  I  think  the  lease  ought  to  be  set  aside.  With 
respect  to  the  enjoyment  by  the  defendant  previous  to  filing  the 
bill,  I  think  it  would  be  unfair  to  put  him  into  the  situation  of  a 
mere  trespasser,  and  make  him  account  for  the  value  of  the  lands 
in  the  way  a  mere  trespasser  ought.  I  therefore  think  the 
account  of  rent  until  filing  the  bill,  ought  to  be  taken  on  .the  foot- 
ing of  the  lease :  for  certainly  the  rent  reserved  by  the  lease,  has 
not  such  a  character  of  inadequacy  as  to  mark  it  as  clearly 
fraudulent. 
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MASON  V.  ARMITAGE.  i806. 

(13  Vesey,  25—37. )  Jnly2^  2«. 

Specific  performance  of  an  agreement :  refused,  in  the  case  of  mis-      Kbskikk, 
take ;  though  no  fraud.  L*^* 

If  the  enacting  part  of  a  statute  will  bear  only  one  interpretation,  the         [  ^^  ] 
preamble  shall  not  confine  it;  if  doubtful,  the  preamble  may  be  applied 
to  throw  light  upon  it. 

The  bill  stated,  that  the  defendant  Armitage  put  up  to  sale  by 
auction  at  Norwich,  on  the  7th  of  August,  1802,  a  freehold  and 
copyhold  estate ;  that  there  were  several  bidders ;  and  the  plain- 
tiff, being  the  highest  bidder,  at  the  sum  of  8,000^,  the  estate 
was  knocked  down  to  him  at  that  sum  ;  and  he  was  declared  the 
purchaser.  The  plaintiff,  after  the  sale  was  concluded,  tendered 
the  deposit,  and  a  moiety  of  the  auction  duty  to  the  auctioneer, 
according  to  the  conditions  of  sale :  but  the  auctioneer  declined 
to  take  the  money ;  as  the  vendor  seemed  dissatisfied  with  the 
sale  ;  and,  as  auctioneer  and  agent  for  the  defendant,  made  and 
signed  the  following  memorandum  on  the  printed  particulars 
and  conditions  of  sale  : 

"  Memorandum :  Saturday  the  7th  of  August,  1802 ;  attended 
at  the  Blue  Bell  on  Hoghill,  Norwich.  Mr.  Bobert  Mason  was 
the  highest  bidder  at  the  sum  *of  8,000Z. :  the  deposit  being  10  [  *26  ] 
per  cent,  upon  the  purchase  money.  Mr.  Mason  offered  me 
800/.  for  the  same,  as  well  lOOL  for  his  moiety  of  the  auction 
duty :  but  the  owner  nor  his  attorney  being  present,  I  did  not 
think  proper  to  receive  the  same.  B.  Bacon,  Auctioneer." 
Then,  after  the  names  of  persons,  who  were  present, 

"  N.B*  There  was  a  misunderstanding  between  the  vendor  and 
the  person  appointed  by  him  to  bid  for  the  estate." 

The  bill  prayed  a  specific  performance  of  the  agreement,  and  a 
conveyance,  &c. 

To  this  bill  the  defendant  Armitage,  put  in  a  plea  of  the 
Statute  of  Frauds ;  with  an  averment,  that    *    *    before  the 
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Masox      said  memorandum  was  signed  by  the  auctioneer,  this  defendant 
abmitaoe.    in  the  presence  and  with  the  knowledge  of  both  the  auctioneer 

[  •27  ]  and  the  plaintiff  revoked  all  the  authority  whatsoever,  ♦which 
the  defendant  had  committed  to  Bacon,  his  auctioneer  and 
agent.    ♦    ♦    ♦ 

This  plea  was  argued  upon  the  81st  of  January,  1804 ;  when 
it  was  ordered  to  stand  for  an  answer  ;  with  liberty  to  except ; 
saving  the  benefit  of  the  plea  to  the  hearing :  the  Lord  Chan- 
cELLOBf  observing,  that  the  plea  was  rather  novel  in  the  form  ; 
and  that  the  defendant  ought  to  have  stated  the  fact,  which  he 
implied  in  the  term  "  revoked." 

The  circumstances,  upon  which  the  bill  was  resisted,  according 
to  the  evidence  of  the  auctioneer,  and  other  persons  present  at 
the  sale,  were  these. 

Armitage  in  the  usual  way,  by  writing,  appointed  William 
Rising  to  make  one  bidding  for  him ;  there  was  an  interval  of 
seventeen  minutes  between  the  time  of  Mason's  last  bidding  and 
the  time,  when  the  estate  was  knocked  down  to  him.  After  that 
bidding  the  auctioneer  laid  a  watch  upon  the  table ;  and  said,  if 
no  further  bidding  was  made,  it  would  be  necessary  for  him  to 
call  on  the  person,  appointed  to  bid  for  the  owner,  to  make  his 
bidding,  if  he  thought  proper.  After  waiting  about  seven 
minutes,  the  auctioneer  inquired  of  the  persons  present,  if  they 
were  inclined  to  make  any  further  offer,  addressing  himself  to 

[  •^s  ]  each  individual ;  to  those,  who  were  *known  to  him,  by  name  ; 
and  particularly  to  Bising,  by  pointedly  looking  at  him:  he 
being  the  person,  who  was  authorised  to  make  the  reserve 
bidding,  and  to  bid  once  on  the  part  of  the  owner ;  and  the 
auctioneer  said,  ''  it  is  with  your  free  will  and  consent  that  the 
estate  shall  be  knocked  down  at  8,000Z.  to  Mr.  Mason;"  and 
Bising,  who  sat  upon  the  same  seat  with  Armitage,  making  no 
motion  whatsoever,  the  auctioneer  asked  the  company  at  large, 
whether  anyone  of  them  chose  to  make  any  further  advance  on 
the  last  bidding;  observing,  at  the  same  time,  that  the  seller  had 
made  no  bidding :  but  no  further  offer  being  made  by  any  person 
present,  and  Bising  still  taking  no  notice,  after  some  further 
pause  the  estate  was  knocked  down.     Immediately  after  the 

t  Lord  Eldon. 
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auction  was  finished  Rising  remonstrated  with  the  auctioneer ;      Masok 

insisting,  that  he  had  no  right  to  knock  the  estate  down  to  the    aemitaob. 

plaintiff,  as  he  (Rising)  expected  to  have  been  called  upon  by 

name ;  and  said  to  the  plaintiff,  that  as  he  (Rising)  had  made 

this  mistake,  he  would  give  the  plaintiff  lOOL  out  of  his  own 

pocket  to  relinquish  the  estate,  rather  than  the  vendor  should  be 

a  sufferer  on  his  account.      In  the  course  of   the  sale  the 

auctioneer,  being  asked,  whether  there  were  any  setters  in  the 

nx)m,  answered,  not  that  he  knew  of ;    but,  that  the  vendor 

hi  reserved  one  bidding  for  himself ;  and  that  the  company 

should  know,  when   he  made  that    bidding;   and  after  that 

bidding  any  person  making  an  advance  of  lOZ.  should  be  the 

purchaser.     The  auctioneer,  being  further  asked,  who  was  to 

bid  for  the  vendor,  said,  he  was  not  at  liberty  to  give  up  the 

name. 

Rising  by  his  deposition  stated,  that  great  intimacy  subsisted 
between  the  plaintiff  and  the  defendant  Armitage ;  and  previously 
to  the  sale,  on  the  same  day,  Armitage  told  the  plaintiff  he  had 
appointed  Rising  to  buy  the  estate  in  for  him  at  9,0002.,  and 
would  not  take  ^less ;  and  that  the  plaintiff  had  better  take  the  [  29  ] 
^tate  for  his  friend.  The  plaintiff  replied,  that  he  had  no  money ; 
and  would  have  nothing  to  do  with  it  either  for  himself  or  his 
friend.  Rising  also  stated,  that  he  expected  to  be  called  upon 
by  name;  and  did  not  conceive  the  general  call  upon  the 
company  to  be  addressed  to  him ;  otherwise  he  would  have  bid 
9,000/. 

Mr.  Perceval  and  Mr.  Cooke,  for  the  plaintiff  [cited  Coles  v. 
Trecothick,  7  R.  R.  167  (9  Ves.  234)]. 

The  Solidtor-General,  for  the  defendant  Armitage ;    Mr.       [  31  ] 
Fonhlanque   and    Mr.    Hall,    for    the    purchaser    from 
him : 

This  Court  will  not  give  this  extraordinary  assistance,  by 
<x)mpelling  a  specific  performance,  unless  the  contract  is  under 
circumstances  perfectly  fair,  without  advantage  taken  of  mistake 
or  ignorance.    Under  these  ^circumstances  the  Court  would  decree  .   [  *S2  j 
this  contract  to  be  delivered  up.    A  specific  performance  will 
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not  be  decreed,  ^^here  the  party  seeking  it  has  put  himself  in  the 
situation  of  an  agent,  or  has  so  interfered  with  an  agent  as  to 
acquire  knowledge.  This  plaintiff  by  holding  out  to  the  defend- 
ant, that  he  would  not  bid  for  the  estate,  acquired  the  knowledge, 
that  the  vendor  would  not  let  it  be  sold  for  less  than  9,000Z. ; 
therefore,  that  there  was  to  be  no  real  bidding,  until  it  reached 
that  sum.  At  least  the  plaintiff  endeavours  to  take  advantage 
of  a  mistake ;  having  thus  acquired  a  knowledge  of  the  facts ; 
and  insisting  upon  the  strict  law :  the  mistake  declared  the 
instant  the  hammer  was  down.  The  distinction  between  the 
relief  by  delivering  up  a  contract,  and  decreeing  a  specific  per- 
formance, is  plainly  marked  by  Savage  v.  Taylor, \  and  the 
strong  case  Day  v.  Newman,  before  Lord  Alvanley,  of  a  bill  and 
cross  bill,  both  dismissed. t  According  to  Twining  v.  Mortice,^ 
anything,  that  chilled  or  damped  the  sale,  is  sufficient  to  repel  a 
specific  performance ;  and  that  principle  has  been  followed  by 
Lord  Eldon  in  Mortlock  v.  BuUer.\\ 

With  respect  to  the  question,  whether  a  sale  by  auction  is 
within  the  Statute,  they  cited  Bucknuxster  v.  HarropW  and 
Blagden  v.  Bradbear.l  I 


[  86  ]  Mr,  Perceval,  in  reply : 

Upon  the  result  of  the  evidence  there  is  no  fraud.  All  the 
knowledge  acquired  by  the  plaintiff  was  acquired,  before  he 
intimated  an  intention  not  to  be  a  bidder.  There  was  no  confi- 
dence between  these  parties.    *    ♦    ♦ 


[•36] 


Thb  Lord  Chancellor: 

The  view  I  take  of  this  case  does  not  make  it  necessary  to 
come  to  a  decision,  as  it  relates  to  the  Statute  of  Frauds.  That  is 
satisfactory;  as  there  is  a  case,§§  *now  depending  upon  appeal, 
which  involves  the  important  doctrine  belonging  to  that  subject. 
I  shall  therefore  only  observe,  that  no  authority  has  yet  decided. 


t  For.  234. 

t  2  R.  B.  1  (2  Ck)x,  77). 

S  2  Br.  0.  C.  326. 

I  7  R.  E.  417  (10  Ves.  292). 

tt  6  E.  B.  132  (7  Ves.  341). 


tt  8R.  R.  354(12Ve8.466). 

§§  Buckmaster  v.  Harrop,  6  E.  R. 
132  (7  Yes.  341,  on  appeal;  9  Yes. 
249). 
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thai  sales  by  aaotioa,  in  the  abstract,  without  reference  to  the       Uabo's 

if 

peculiar  circomstancea  of  any  particular  case,  are  not  within  the    AiiMiTAota. 

statate*     In  the  case  of  Simon  v.  Metivier\  that  point  was  not 

before  the  Court.    The  ground,  that  has  been  suggested,  that 

sales  by  auction  were  much  less  frequent  at  the  date  of  the 

statute  than  at  this  day,  when  the  commerce  of  the  country  has 

leached  its  present  flourishing  state,  and  thence  considerable 

difficulty  may  arise  by  adhering  to  all  the  strictness  of  the 

statute,  is  for  the  consideration  of  Parliament.    It  is  said  in  the 

report,  that  the  preamble  shews  the  intention  :  but  the  law  is, 

that  if  the  enacting  part  will  bear  only  one  interpretation,  the 

preamble  shall  not  confine  it.     If  that  is  doubtful,  then  the 

preamble  may  be  applied  to  throw  light  upon  it.    If  the  statute 

relates  to  personal  estate,  it  relates  to  land  also ;  for  the  words 

of  the  4th  and  17th  sections,  the  one  as  to  lands,  the  other  as  to 

goods,  are  precisely  the  same. 

But  in  this  case  I  am  not  called  upon  to  look  at  the  statute. 
I  admit,  there  is  nothing  in  this  contract,  shewing,  that  any 
thing  was  fraudulently  obtained  by  the  plaintiff ;  and  if  he  had 
been  declared  the  purchaser,  and  had  got  into  possession,  so 
that  the  defendant  had  been  obhged  to  come  into  this  Court 
upon  the  head  of  fraud,  there  would  not  be  sufficient  ground  to 
deprive  the  plaintiff  of  the  beneft  of  his  legal  contract.  But 
that  *i8  not  this  case.  This  plaintiff  has  got  all  the  law  C^^^J 
can  give  him;  and  applies  here,  desiring  more;  and  the 
question  is,  whether,  under  all  the  circumstances,  and  upon 
the  authorities  and  principles,  this  is  a  case  for  a  specific 
performance. 

As  to  the  cases,  that  were  cited,  independent  of  the  authority 
of  Lord  Eekyon,  I  find  a  more  ancient  authority.  The  same 
rale  is  laid  down  by  Lord  Habdwigee,  particularly  in  the  case  of 
Underwood  v.  Hitchcox.l  A  specific  performance  is  so  much 
matter  of  discretion,  that  it  is  very  rarely,  at  least,  granted  in 
the  case  of  personal  chattels.  In  the  case  §  of  a  bill,  filed  for  the 
performance  of  an  agreement  to  transfer  stock  at  a  given  day  and 
price  in  consideration  of  two  guineas,  the  decree  was  made :  but 

t  1  Blao.  699;  3  Burr.  1921.  t  1  Ves.  Sen.  279. 

^      §  Cuddee  v.  BuUer,  1  P.  Wms.  670. 
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MAaoM  it  was  upon  appeal  reversed  by  Lord  Pabebb:  who  said,  the 
abmitaob  plaintiff  should  go  to  law  for  damages ;  one  man's  stock  being  the 
same  as  another's.  It  is  not  necessary,  that  fraud  should  be 
made  out.  Though  from  want  of  attention,  misrepresentation 
and  mistake,  a  party  may  have  acquired  a  right  at  law,  this 
Court  will  not,  especially  if  upon  other  circumstances  the 
case  is  hard,  decree  a  specific  performance:  but  the  law  is 
open  to  him :  Joynes  v.  Statham.f  Upon  this  subject  the 
Court  is  governed  by  a  sound,  not  a  capricious  and  arbitrary, 
discretion. 

In  this  case  I  cannot  say,  the  plaintiff  has  acted  so  as  to  be  an 
example :  though  his  conduct  does  not  come  up  to  fraud :  so  that 
I  could  have  dealt  with  it  as  such,  if  he  had  obtained  possession. 
It  is  plain,  he  had  talked  of  purchasing  it  for  his  friend ;  and  his 
answer  to  the  offer  made  to  him,  that  he  would  have  nothing  to 
[  *3S  ]  do  *with  it,  is  rather  against  him :  the  defendant  on  that 
account  not  looking  to  him  as  a  purchaser.  Having  thus  put 
the  defendant  off  his  guard,  the  plaintiff  went  into  the  room ; 
and  was  considered  by  every  one  as  a  puffer.  This  is  not  a 
damp  upon  the  sale  by  a  circumstance,  over  which  the  man  had 
no  control ;  as  in  Twining  v.  Morrice.l  This  arises  from  his 
own  act.  Upon  the  suspicion,  that  the  plaintiff  was  a  puffer, 
the  question  was  put,  whether  any  puffers  were  present;  and 
then  a  fair  account  is  given  by  the  auctioneer ;  that  the 
defendant  had  reserved  one  bidding ;  and  any  one,  who  would 
advance  lOL  upon  that,  should  have  the  estate.  This  was  not 
private ;  but  a  public  conventional  option  not  to  let  the  estate 
go  at  a  particular  bidding.  The  result  of  the  evidence  is  plain 
misapprehension  and  mistake ;  not  an  after-thought  by  the 
defendant,  satisfied  at  the  moment  with  the  sum  of  8,0002. 
There  is  no  difficulty  as  to  the  evidence;  which  is  embodied 
upon  the  written  memorandum ;  stating  clearly,  that  there  was 
a  misunderstanding.  If  however  the  plaintiff  thinks,  he  has  a 
casOi  which  the  statute  will  not  meet,  upon  which  I  do  not  give 
any  opinion,  he  is  not  injured  by  this  decision.  There  is 
nothing  to  shew,  that  this  land  is  of  any  peculiar  value  to  him ; 
as,  if  it  wa&  contiguous  to  his  own  estate,  or  purchased  with  a 

t  3  Atk.  388.  t  2  Br.  G.  C.  326. 
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Tiew  to    set    up   a   manufacture.     Therefore  Lord  Parkeb's      uason 
observation    as  to  stock  is    applicable  ;    and  as  the  plaintiff    abmitagb. 
declared,  he  did  not  intend  to  make  this  porchase,  and  he  has 
obtained  an  advantage  through  a  mistake,  a  court  of  equity  \7ill 
not  give  him  any  assistance  in  that. 

Dismiss  the  bill  without  costs. 


BolU  Qfvrt. 
Gbakt,  M.B. 


EAWLINGS  V.  JENNINGS.t  ^^^• 

'  May  22. 

(13  Vesey,  39-47.)  July  29. 

The  word  * '  effects  *'  in  a  will  restrained  to  articles  efusdem  generis  with 
those  specified ;  though  the  consequence  was  a  residue  undisposed  of. 

Bequest  to  the  testator's  wife  of  **  200/.  per  year  being  part  of  the 
monies  I  now  have  in  Bank  security,  entirely  for  her  own  use  and  die-  [  ^^  J 
posal ; "  together  with  all  his  household  furniture  and  effects :  interests 
for  life  being  expressly  given  to  other  persons.  An  absolute  interest  to 
the  wife  in  Bank  stock,  sufficient  to  produce  200/.  a-year :  not  a  mere 
annuity  for  her  life. 

Executors,  with  unequal  legacies,  not  trustees  for  the  next  of  kin  of 
the  residue,  undisposed  of. 

John  jENNmos  by  his  will,  dated  the  1st  of  February,  1805, 
after  directing  the  payment  of  his  debts,  among  others,  made 
the  following  disposition : 

"  I  give  and  bequeath  unto  my  wife  Alice  Jennings  200Z.  per 
year  being  part  of  the  monies  I  now  have  in  Bank  security 
entirely  for  her  own  use  and  disposal  together  with  all  my 
household  furniture  and  effects  of  what  nature  or  kind  soever 
that  I  may  be  possessed  of  at  the  rime  of  my  decease.  I  give 
and  bequeath  unto  my  son  Midgley  John  Jennings  2,0001.  that  I 
have  in  East  India*  stock  and  1,900Z.  being  part  of  the  monies 
that  I  have  in  Bank  security  called  the  New  Fives  for  his  use 
during  his  natural  life  and  if  he  should  die  without  issue  I  then 
give  and  bequeath  to  his  widow  if  living  at  the  time  of  his 
decease  the  sum  of  5002.  and  the  remaining  part  to  return  to  my 
family.  I  give  and  bequeath  to  my  daughter  Frances  Bawlings 
wife  of  William  Bawlings  50Z.  per  year  during  her  natural  life 
and  after  her  decease  the  same  to  be  equally  divided  amongst 
my  grand-children  sons  and  daughters  of  the  said  Frances 

t  SiOffiM  T.  Jex  (1876)  2  Gh.  D.  122. 
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SAwiinroB    Bawlings ; "  naming  them.    The  testator  then  after  giving  several 

Jennings,    pecuniary  legacies  to  his  said  grand-children,  and  other  persons, 

appointed  Charles  Danvers,  Midgley  John  Jennings,  the  son, 

[  *^o  ]       and  Alice  Jennings,  *the  wife,  of  the  testator,  his  executors  and 

executrix ;  the  two  latter  of  whom  only  proved  the  will ;  Danvers 

having  renounced. 

The  testator  died  upon  the  8th  of  March,  1805 ;  leaving  his 
wife,  and  the  two  children,  mentioned  in  the  will,  his  only  issue, 
surviving.  The  bill  was  filed  by  William  Bawlings  and  his  wife 
Frances,  claiming  her  annuity  under  the  will ;  and  insisting 
also,  that  the  testator  died  intestate  as  to  the  residue  of  his  per- 
sonal estate ;  and  claiming  accordingly,  in  the  right  of  Frances 
Bawlings,  as  one  of  the  next  of  kin  with  the  defendants  Midgley 
John  Jennings  and  Alice  Jennings. 

The  defendant  Midgley  John  Jennings,  by  his  answer,  claimed 
the  interest  and  dividends  of  the  East  India  stock  and  Bank 
Annuities  under  the  will.  *  *  He  also  claimed  a  share  of  the 
residue,  undisposed  of,  as  one  of  the  executors ;  or,  as  one  of  the 
next  of  kin. 

The  defendant  Alice  Jennings  insisted,  that  she  was  entitled, 
not  only  to  the  sum  of  2001.  a-year  for  her  life,  but  absolutely  to 
so  much  stock  as  will  produce  200Z.  a-year.  She  also  claimed 
the  whole  residue  of  the  personal  estate  under  the  direct  bequest 
to  her ;  and,  if  not  so  entitled,  she  claimed  a  share  of  the  residue 
r  *^i  ]  undisposed  *of,  as  executrix,  or,  under  the  Statute  of  Distribu- 
tions. 

The  Solicitor-General  and  Mr,  Trower^  for  the  plaintifb : 

1st,  The  widow  of  the  testator  under  the  bequest  to  her  of  the 
200Z.  a-year,  can  take  only  an  interest  by  way  of  aimuity  for  life. 
If  the  testator  had  intended  to  give  her  capital  stock,  he  would 
not  have  expressed  his  purpose  in  this  way. 

2ndly,  The  bequest  to  the  testator's  son  gives  him  expressly  an 
interest  for  life;  and,  whatever  intention  may  be  inferred  in 
favour  of  his  children,  the  only  event,  in  which  the  intention  is 
expressed,  is  his  death  without  issue.  The  construction  of  those 
words  in  this  context  must  be  restrained  to  issue  living  at  his 
death :  part  of  the  fund  being  given  to  his  widow,  if  living  at  the 
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time  of  his  decease :  immediately  apon  which  event  therefore  it  Bawlikgb 
was  to  go  over.  In  such  a  case  the  interest  for  life,  expressly  jbnnings. 
given,  cannot  be  enlarged  by  implication  to  an  interest 
analogous  to  an  estate  tail :  the  event  intended  being  clearly  not 
an  indefinite  dying  without  issue,  but  dying  without  issue  living 
at  the  time  of  the  death.  In  the  case  of  land  an  estate  tail  could 
not  be  raised  by  impUcation  from  such  words. 

The  third  question  is,  whether  a  trust  arises  for  the  next  of 
kin  as  to  the  residue ;  which  cannot  pass  to  the  testator's  wife 
under  the  general  description  of  effects;  which  must  be  con- 
sidered restrained  to  articles  ejmdem  generis,  and  not  comprising 
the  whole  personal  estate.  Of  the  executors  two  have  unequal 
legacies  :  the  third  has  ♦no  legacy.  It  is  now  clear,  upon  [  '42  ] 
Bowker  v.  Hunter, \  that  executors,  having  unequal  legacies,  are 
not  trustees  for  the  next  of  kin.  But  independent  of  that,  a 
decisive  circumstance  appears  in  the  bequest  to  the  son :  **  the 
remaining  part  to  return  to  my  family ; "  indicating  a  clear 
understanding,  that  his  family  would  be  entitled  to  all,  which 
he  had  not  before  disposed  of.  Any  indication,  that  the 
executors  are  not  to  take  the  residue  beneficially,  will  make 
them  trustees,  and  slight  circumstances  are  now  sufficient.  The 
inference  from  that  direction  is  irresistible ;  as  Danvers  certainly 
was  not  one  of  the  family. 

Mr.  Richards  and  Mr.  Spranger,  for  the  defendant  Midgley 
John  Jennings,  the  son  of  the  testator.    ^    *    * 

Mr.  Raithby,  for  the  defendant  Alice  Jennings,  the  widow  [  4S  ] 
of  the  testator,  contended,  that  she  was  entitled  to  have  so 
much  capital  stock  as  will  produce  2002.  a-year :  that  dis- 
position being  coupled  with  the  bequest  of  the  household 
furniture,  and  the  general  disposition  of  his  effects;  as  to 
which  it  was  not  argued,  that  her  interest  could  be  restrained 
to  her  life.    *    * 

2ndly,  The  effect  of  these  very  general  words,  unrestrained,  is 
a  complete  residuary  bequest  to  the  wife.  These  general  words 
cannot  be  restrained  to  articles  ejusdem  generis :  all  the  cases  of 

t  1  Br.  C.  C.  328. 
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BAWL1NG8    that  Bort  turning  upon  locality.     In   Woclcom  v.   Wo6lcom,\ 
Jekj?i>gs,     *    *    there  was  an  express  bequest  of  the  residue.     ♦    *    In 
TimeueU  v.  Perkinsl  there  are  restraining  words,    *    * 

The  Solicitor-General,  in  reply : 

The  bequest  of  the  stock  to  the  wife  is  a  mere  question  of 
construction ;  and  cannot  amount  to  more  than  an  interest  for 
life.  ♦    ♦    ♦ 

[  44  ]  As  to  the  claim  of  the  executors,  though  unequal  legacies  will 

not  make  them  trustees,  they  must  be  so  upon  the  plain  inten- 

[  •45  ]  tion,  that  the  property  should  go  *to  his  family,  and  not  to  his 
executors.  He  conceived,  that  it  was  not  necessary  to  express 
his  intention  as  to  what  was  not  particularly  disposed  of ;  as 
without  that  it  would  return  to  his  family ;  and  upon  that  alone 
the  Court  will  make  the  inference  against  the  executors. 

Jv7y2\}.      The  Master  of  the  Bolls  :§ 

This  will  is  very  obscure.  The  first  question,  that  arises  upon 
it,  is,  whether  the  testator's  wife  takes  only  an  annuity  of  2002. 
for  her  life,  or  so  much  capital  stock  as  will  produce  2002.  a-year. 
The  description  of  the  subject  of  this  bequest,  ''part  of  the  monies 
I  now  have  in  Bank  security,"  is  the  correct  mode  of  giving  the 
absolute  property  in  stock ;  for  strictly  the  proprietor  of  stock  has 
an  annuity  only,  and  no  capital.  It  is  impossible  to  satisfy  the 
words  of  this  bequest  without  giving  the  wife  the  absolute  interest 
in  something,  which  the  testator  had  in  Bank  Annuities.  The 
words  "  entirely  for  her  own  use  and  disposal,"  are  material. 
The  word  "  disposal "  seems  to  be  intended  to  confer  a  power  of 
disposition  after  her  death:  but,  the  will  being  in  general  in- 
correct, it  might  be  improper  to  lay  too  much  stress  upon  any 
expression,  as  being  used  in  the  accurate  sense ;  if  there  were  any 
words,  having  an  opposite  tendency. 

It  was  argued,  that,  where  the  testator  meant  to  give  an 
interest  for  life  only,  he  has  done  so  in  the  plainest  terms ;  using 
the  words,  as  in  the  bequest  of  the  annuity  to  his  daughter, 
''during  her  natural  life."    This  difference  of  disposition  is  a 

t  3  P.  Wms.  111.  §  The  judgment  ex  relatione, 

t  2  Atk.  102. 
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eircomstance,  whence  a  ^difference  of  intention  may  be  collected.     Bawlin  js 
The  testator's  wife  also  was  to  take  absolutely  the  furniture  and    jKNxiNif*. 
the  effects,  which  are  coupled  with  that,  and  given  to  her  in  the       [  *46  ] 
same  clause.  All  this  is  in  favour  of  the  widow ;  who  is  therefore 
entitled  to  the  absolute  interest  in  so  much  capital  stock  as  will 
produce  to  her  200Z.  a-year. 

The  second  question  arises  upon  the  widow's  claim  of  the  whole 
residue  of  the  personal  estate,  as  passing  to  her  under  the 
general  word  ''effects."    That  claim  cannot  be  sustained.    Part 
of  his  property  being  particularly  given  to  her  afterwards,  the 
word  "  effects"  must  receive  a  more  limited  interpretation;  and 
must  be  confined  to  articles  ejusdem  generis  with  those  specified 
in  the  preceding  part  of  the  sentence  :  viz.  household  furniture. 
The  next  question  is,  what  is  to  become  of  the  residue ;  which 
is  not  in  terms  disposed  of.    To  one  of  the  three  executors  the 
testator  has  not  given  any  legacy.    But  that  executor  disclaims. 
The  other  two,  the  wife  and  son,  have  unequal  legacies.    They 
are  therefore  not  excluded  by  legacies ;  and  are  entitled  by  their 
legal  right,  as  executors,  unless  there  is  something  in  the  will  to 
raise  a  trust.    The  words  after  the  bequest  of  5002.  to  the  son's 
wife,  "the  remaining  part  to  return  to  my  family"  were  much 
relied  on.    It  is  not  easy  to  say,  what  he  meant  by  the  word 
"family."   Supposing,  he  meant  his  next  of  kin,  this  relates  only 
to  the  stock  given  to  his  son ;  and  does  not  shew  an  intention 
with  reference  to  any  part  of  his  property,  *except  that  specific       C  *^7  j 
residue.    The  widow  and  son  therefore  must  take  the  general 
residue  beneficially.    It  is  unnecessary  at  present  to  determine, 
as  to  the  funds  bequeathed  to  the  son,  what  is  to  become  of  them 
in  the  event  of  his  death,  leaving,  or  not  leaving,  issue.    If  he 
shall  leave  issue,  the  question  will  arise,  whether  he  might  not 
dispose  of  them ;  or,  whether  his  issue  will  be  entitled  to  them. 
If  he  shall  not  leave  issue,  they  are  given  over.    Declare  the  son 
entitled  during  his  life ;  with  liberty  upon  his  death  for  any 
party,  who  is  interested,  to  apply. 
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1806.  BOXJSSMAKER,  Ex  pabte. 

'**^'^*^-  (13  Veaey,  71-72.) 

^^^P^^»  The  right  of  a  foreigner  by  coDtract,  generally,  is  only  suspended  by 

a  subsequent  war ;  and  may  be  enforced  upon  the  restoration  of  peace. 
L  ^^  ]  In  bankruptcy  therefore  a  claim  admitted;  reserring  the  diyidend. 

Contract  with  alien  enemy  yoid. 
At  law  the  objection  of  alien  enemy  must  be  pleaded. 

The  object  of  this  petition  was  to  be  admitted  to  prove  a  debt 
under  a  commiHsion  of  bankruptcy ;  which  the  commissioners 
refused  to  admit,  upon  the  objection,  that  the  creditors  applying 
to  prove  were  alien  enemies. 

Mr.  Perceval,  in  support  of  the  petition : 

This  proof  ought  to  be  admitted  at  least.  It  will  be  another 
consideration,  whether  the  petitioners  shall  receive  dividends. 
But  clearly  the  other  creditors  ought  not  to  be  permitted  to  take 
the  dividends  accruing  upon  this  debt ;  for  the  Grown  will  be 
entitled.  There  is  no  law,  now  subsisting,  that  a  debtor  to  an 
alien  enemy  shall  not  pay  the  debt :  the  Act  of  Parliament  to 
prevent  that  in  the  last  war  having  expired;  and  not  being 
renewed.  Upon  the  common  law  undoubtedly  the  objection 
might  be  made  by  the  debtor  by  plea.  The  demand  would 
survive  at  the  end  of  the  war :  the  suit  only  being  suspended. 
The  effect  of  that  suspension  will  be  obtained,  admitting  the  proof, 
either  by  not  permitting  them  to  take  a  dividend,  or  by  having  it 
paid  into  Court.  Here  is  no  allegation,  that  these  persons  were 
alien  enemies  at  the  date  of  the  contract. 

The  Lobd  Chancellor  : 

If  this  had  been  a  debt,  arising  from  a  contract  with  an  alien 
enemy,  it  could  not  possibly  stand ;  for  the  contract  would  be 
void.  But,  if  the  two  nations  were  at  peace  at  the  date  of  the 
contract,  from  the  time  of  war  taking  place  the  creditor  could 
not  sue:  but,  the  contract  being  originally  good,  upon  the 
[  •72  ]  return  of  *peace  the  right  would  survive.  It  would  be  contrary 
to  justice  therefore  to  confiscate  this  dividend.  Though  the 
right  to  recover  is  suspended,  that  is  no  reason,  why  the  fund 
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should  be  divided  among  the  other  creditors.  The  point  is  of 
great  moment,  from  the  analogy  to  the  case  of  an  action ;  and  it 
is  true,  a  court  of  law  would  not  take  notice  of  the  objection 
without  a  plea.  It  must  appear  upon  the  record.  Has  the  case 
of  a  contract  originally  good,  and  the  right  suspended  by  war, 
never  before  occurred  ?  Yet  I  do  not  know  an  instance  of  an 
application  by  an  alien  enemy  to  the  Court  to  keep  the  fund, 
until  his  right  to  sue  should  survive.  The  policy,  avoiding 
contracts  with  an  enemy,  is  sound  and  wise :  but  where  the 
contract  was  originally  good,  and  the  remedy  is  only  suspended, 
the  proposition,  that  therefore  the  fund  should  be  lost,  is  very 
different. 
Let  a  claim  be  entered ;  and  the  dividend  be  reserved. 


BonsB- 

XAKEB, 

Ex  parte* 


HALSET  V.  GEANT. 

(13  Voaey,  73—81.) 

Specific  performance  upon  the  principle  of  compensation  and  indem- 
nity ;  not,  if  the  effect  is  a  substantial  deviation  from  the  contract. 

Origin  and  progress  of  equitable  jurisdiction  to  enforce  the  specific 
performance  of  agreements. 

The  bill  prayed  the  specific  performance  of  an  agreement  by 
the  defendant  to  purchase  various  premises  from  the  plaintiff ; 
which  agreement  was  the  clear  result  of  letters  that  passed 
between  them.  The  usual  reference  to  the  Master  was  directed, 
to  inquire,  whether  the  plaintiff  could  make  a  good  title. 

The  objections,  relied  on  before  the  Master,  were,  first,  that  the 
tithes,  contracted  to  be  purchased  by  the  defendant,  forming  part 
of  the  rectory  of  Woking,  would  be  subject  to  a  certain  perpetual 
annual  rent  of  19Z.  6s.,  and  to  some  other  small  annual  payments, 
and  the  repairs  of  the  chancel  of  the  parish  church  of  Woking ; 
irhich  are  issuing  out  of,  and  charged  upon,  the  said  rectory. 

2ndly,  The  plaintiff  being  lord  of  the  manor,  and  the  defen- 
dant a  copyhold  tenant,  and  part  of  the  contract  being,  that  the 
copyhold  of  the  defendant  should  be  enfranchised  from  all 
heriots,  fines,  &c.  that  the  defendant's  copyhold  property,  parcel 
of  the  manor  of  the  said  rectory  of  Woking,  by  being  enfran- 
chised by  the  plaintiff  in  the  manner,  contracted  *for  by  the 
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Halset      defendant,  would  also  become  liable  to  the  said  rent,  and  other 

Q&AiTT.      payments  and  repairs. 

Upon  the  first  point  the  Master's  report  stated,  that  as  it 
appeared  from  the  affidavit  of  the  plaintiff,  that  the  rectory  and 
rectorial  property  of  Woking,  exclusive  of  the  tithes,  fines,  heriots^ 
and  other  property  of  the  like  description,  consisted  of  a  parson- 
age house,  with  the  appurtenances,  and  about  79  acres  of  land  ; 
all  which,  as  constituting  part  of  the  rectory,  had,  as  far  back  as 
any  evidence  of  title  appeared,  been  conveyed  and  dealt  with,  as 
being  parcel  of,  and  belonging  to  the  rectory,  and  the  parsonage 
house  and  lands,  &c.  were  of  the  annual  value  of  100!.,  and 
upwards,  and  if  the  common  and  wood  were  enclosed,  would  be 
worth  considerably  more,  the  Master  was  of  opinion,  that  the 
objection  to  the  tithes  being  subject  to  the  rent  and  other  out- 
goings and  repairs,  could  not  be  supported ;  and  as  to  the  second 
objection  the  Master  was  of  opinion  that  the  copyholds  might  be 
so  enfranchised,  as  not  to  be  subject  to  the  demand  of  such 
reserved  rent,  and  other  outgoings  and  repairs.  The  Master 
therefore  reported,  that  a  good  title  could  be  made. 

To  this  report  exceptions  were  taken  by  the  defendant ;  insist- 
ing, that  by  the  grant  of  the  rectory  and  tithes,  and  some  sub- 
sequent conveyances,  under  which  the  plaintiff  claims,  the  same 
are  subject  to  a  perpetual  rent-charge  of  19Z.  6s.,  and  some  other 
small  annual  payments,  and  also  the  repairs  of  the  chancel  of  the 
parish  church  of  Woking;  and  therefore  the  plaintiff  cannot 
make  a  good  title  to  the  said  tithes,  and  convey  the  same  dis- 
charged from  the  said  rent-charge  and  other  incumbrances ;  and 
for  the  same  reason  the  plaintiff  cannot  enfranchise  the  defen- 

[  *15  ]       dant's  copyhold,  *situated  within  the  manor,  discharged  from  the 
said  incumbrances. 

Mr.  Perceval  and  Mr.  Richards,  in  support  of  the  exceptions. 

The  Solicitor-General,  Mr.  Forihlanque,  and  Mr.  Hall,  for 
the  plaintiff.     *    ♦    ♦ 

[  76  ]        The  Lord  Chancellor  : 

This  case  involves  a  principle  of  general  importance.  The 
authorities  upon  this  subject  are  not  so  satisfactory  as  I  could 
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wish.     I  am  therefore  desirous  of  expressing  my  opinion  with      Halsbt 
distinctness ;  that  the  principle  may  be  understood.  Qslirr. 

If  a  court  of  equity  can  compel  a  party  to  perform  a  contract, 
that  is  substantially  different  from  that,  which  he  entered  into, 
and  proceed  upon  the  principle  of  compensation,  as  it  has  com- 
pelled him  to  execute  a  contract  substantially  different,  and  sub- 
stantially less  than  that,  from  which  he  stipulated,  without  some 
very  distinct  limitation  of  such  a  jurisdiction,  having  all  the 
precision  of  law,  the  rights  of  mankind  under  contracts  must 
be  extremely  uncertain.  There  is  no  doubt,  that  this  jurisdic- 
tion had  its  origin  upon  the  foundation  of  a  legal  right:  the 
law  giving  the  title;  but  a  court  of  law  from  the  modes, 
in  which  justice  is  there  administered,*  not  being  capable 
of  giving  a  complete  remedy ;  all  the  relief,  to  which  the  party 
was  entitled.  This  jurisdiction  began  so  long  ago  as  the  time  of 
King  Henry  YII. ;  and,  though  courts  of  equity  then  proceeded 
upon  that  principle,  yet  the  courts  of  law  thought  proper  to 
resist  the  jurisdiction.  Bromage  v.  Genning^^  in  the  14th  year 
of  King  James  I.,  was  the  plainest  case,  that  can  be  stated ;  and 
the  ground,  taken  against  the  jurisdiction,  the  most  untenable, 
preposterous,  and  unjust.  This  most  beneficial  jurisdiction  was 
in  that  instance  maintained  in  equity. 

When  the  courts  of  equity  had  quieted  these  doubts,  and  [77] 
maintained  their  jurisdiction,  they  could  not  confine  it  to  cases 
of  strict  legal  title ;  for  another  principle,  equally  beneficial,  is 
equally  well  known  and  established ;  that  equity  does  not  permit 
the  forms  of  law  to  be  made  instruments  of  injustice ;  and  will 
interpose  against  parties,  attempting  to  avaU  themselves  of  the 
rigid  rule  of  law  for  unconscientious  purposes.  Where  therefore 
advantage  is  taken  of  a  circumstance,  that  does  not  admit  a 
strict  performance  of  the  contract,  if  the  failure  is  not  substantial, 
equity  will  interfere.  If,  for  instance,  the  contract  is  for  a  term 
of  99  years  in  a  farm,  and  it  appears,  that  the  vendor  has  only 
98  or  97  years,  he  must  be  nonsuited  in  an  action :  but  equity 
will  not  so  deal  with  him ;  and  if  the  other  party  can  have  the 
substantial  benefit  of  his  contract,  that  slight  difference  being  of 
no  importance  to  him,  equity  will  interfere.    Thus  was  intro* 

t  1  BoUes  Bep.  368. 
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Halset      duced  the  principle  of  compensation ;  now  so  well  established  : 

Obakt.      a  principle,  which  I  have  no  disposition  to  shake. 

In  Seton  v.  Slade  f  Lord  Eldon  takes  notice  of  that,  as  being 
the  foundation  of  this  jurisdiction.  So  upon  the  same  contract, 
for  the  lease  of  a  farm,  with  immediate  possession;  and  six 
months  of  the  old  lease  are  unexpired  :  the  lessee  may  not  want 
it  immediately.  He  may  not  look  to  an  immediate  entry.  In 
that  instance  also  equity  will  upon  the  same  principle  of  com- 
pensation interfere.  This  is  the  perfection  of  our  jurisdiction. 
If  the  rigid  construction  of  the  law  were  relaxed,  there  would  be 
no  safety:  but  the  system  is  rendered  perfect  by  this  healing 
power  of  equity ;  preserving  the  substantial  part  of  the  contract, 

[*78]       but  not  forcing  *upon  the  party  something  different;  and  the 
effect  is  substantial  justice. 

[His  Lordship  then  referred  with  disapproval  to  several  old 
cases  which  will  be  found  cited  in  Seton  v.  Slade,  6  £.  B.  at 
p.  127  (7  Yes.  270-1)  and  continued :  ] 

[  7u  ]  The  case  of  indemnity  against  a  supposed  defect  of  title, 

differs  in  some  respects  from  compensation.  There  is  some  dif- 
ference between  this  case  and  Homibhw  v.  Shirley ;  I  for  the 
defendant  in  that  case  did  not,  by  his  answer  insist,  that  he  had 
a  right  to  be  discharged  from  the  contract;  though  it  was 
argued  upon  that  ground.  The  parties  also  appointed  Judges  of 
their  own  choice ;  for  the  authority  of  the  arbitrators  was  not  by 
the  Act  of  Parliament ;  which  the  parties  agreed  to  obtain  for 
the  sanction  of  their  proceedings.  The  answer  insisted,  that 
there  should  be  no  specific  performance,  unless  the  plaintiff 
would  make  a  considerable  abatement  in  the  purchase-money ; 
not  resisting  the  execution  in  toto ;  but  desiring  an  abatement, 
both  in  respect  of  the  outgoings,  and  the  mistake  in  the  valua- 
tion. The  defendant  therefore  did  not  stand  upon  such  an 
objection  as  that  an  estate,  represented  as  tithe-free,  was  subject 
to  tithes.  Lord  Alvaklby,  then  Master  of  the  Bolls,  directed 
a  reference  to  the  Master,  to  inquire  as  to  the  incumbrances  and 
outgoings,  to  set  a  value  on  them,  and  to  ascertain  an  indemnity. 
The  indemnity  proposed  was  a  charge  upon  the  land,  allotted  to 

t  6  R.  IL  124  (i  Yes.  263}.  suffidentiy  explained  here  to  make 

Beported  at    13  Yes.  $1,    but     any  further  report  superfluoua. 
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the  plaintiff  as  a  compensation    for  his  tithes :  *a  complete      Halsey 
indemnity,  going  with  the  land  through  all  alienations ;  and  a       qbai^t. 
Talae  was  set  apon  the  incumbrances ;  to  be  deducted  as  an  abate-       [  *80  ] 
ment  from  the  price ;  which  was  what  the  defendant  desired  by 
his  answer.    That  case  thereof  cannot  be  considered  an  authority 
altogether  compulsory. 

Upon  the  case  now  before  the  Court  there  can  be  no  ultimate 
difficulty.  This  objection  may  be  something  visionary.  It  does 
not  appear  upon  the  Master's  report,  what  is  the  nature  of  the 
incumbrance.  It  consists  of  an  annual  rent  of  192.  Gs,  payable 
to  Lord  Onslow,  and  some  other  small  charges :  but  the  report 
states,  that  the  rectory,  amounts  to  lOOL  per  annum,  in  tangible 
property,  far  beyond  the  amount  of  the  charge,  within  reach, 
with  a  clear  remedy  by  distress.  It  is  not  likely  therefore,  that 
these  tithes  will  be  resorted  to.  Lord  Onslow's  title  must  be 
known  to  the  plaintiff,  paying  this  rent ;  who  therefore  cannot 
have  any  difficulty  in  quieting  this  objection,  and  putting  an  end 
to  the  incumbrance.  The  object  of  the  statute  t  was  to  enable 
the  Crown  to  sell  fee-farm  rents,  and  other  rents ;  and,  with  a 
view  to  encourage  purchasers,  they  were  to  have  remedies,  which 
they  had  not  before.  There  is  no  evidence,  that  Lord  Onslow 
was  a  purchaser  falling  within  that  Act ;  and,  if  not,  he  cannot 
have  a  distress.  There  is  no  remedy  for  rent  except  distress,  or 
an  action  of  debt  or  covenant ;  and  here  is  no  privity  to  support 
that.  Some  farther  inquiry  is  necessary  as  to  the  nature  of  this 
rent.  If  it  gives  a  right  of  distress,  an  indemnity  will  be  neces- 
sary. There  may  be  difficulty  in  releasing  a  rent-charge.  I  see 
in  Mr.  Cruise's  work,  J  *this  has  been  the  subject  of  much  con-  [  •si  ] 
sideration ;  and  if  the  person,  entitled  to  the  rent-charge,  joins 
in  a  conveyance,  which  does  not  operate  as  a  release,  an  injunc- 
tion would  be  granted.  The  plaintiff  therefore  can  relieve  the 
purchaser  from  all  uneasiness  upon  this  head ;  and,  if  he  can, 
he  ought  to  do  so. 

The  exceptions  were  over-ruled ;  and  a  specific  performance 
was  decreed ;  with  a  reference  to  the  Master,  to  inquire,  whether 
there  ought  to  be  any,  and  what,  indemnity. 

t  Stat.  22  Ch.  n.  c.  6.  Law  of  Eeal  Property,  tit.  28,  vol.  iii. 

I  See  Mr.  Cnuse's  Digest  of  the      p.  3do,  s.  20. 
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HUGUENEN  v.  BASELET. 

(13  Vosey,  105—108.) 

Held  that  a  leceiver  miglit  be  appointed  on  motion  as  against  a 
defendant,  who  had  the  legal  estate,  upon  a  strong  suspicion  of  abused 
oonfidenoe  arising  upon  his  answer. 

A  NOTB  of  this  application  is  reserved  until  the  report  of  the 
hearing  (14  Yes.  278)  is  reached,  ^here  a  fall  statement  of  the 
facts  will  be  set  forth. 


1806. 
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HIXON  V.  OLIVEE. 

(13  Vesey,  108—114.) 
Distinction  between  power  and  property. 

*  *  Abraham  Oliver,  by  his  will,  dated  the  5th  of  Decem- 
ber, 1801,  made  the  following  disposition  : 

*'  To  my  dearly  beloved  wife  Faithy  Oliver  601.  a  year  as  her 
dowry,  to  be  paid  quarterly  by  my  executor  from  the  day  of  my 
death  and  the  sum  of  800Z.  to  be  disposed  of  as  she  thinks  proper 
to  be  paid  after  her  death  and  also  my  leasehold  dwelling-house 
and  furniture  during  her  natural  life." 

The  testator  died  soon  after  the  date  of  his  will;  and  his 
widow  survived  him  about  a  month,  and  died  intestate;  not 
having  disposed  of  the  legacy  of  800Z.  The  bill  was  filed  by  her 
administrators  against  the  executor  and  residuary  legatee  of 
Abraham  Oliver,  praying  payment  of  the  legacy  of  9001. 

The  defendant  by  his  answer  submitted,  that  *  *  Faithy 
Oliver  had  only  a  power  of  appointment  over  that  sum,  and  no 
property  or  vested  interest  therein  by  virtue  of  the  will ;  and,  that 
as  she  died  intestate,  and  without  making  any  appointment  of  the 
said  sum  of  8(X)Z.,  it  ought  not  to  be  raised  ;  and  that  the  plain- 
tiffs are  not  entitled  to  it. 

[The  case  is  only  preserved  for  the  sake  of  the  following 
passage  in  the  judgment  of  the  L.  C.  The  Lord  Changbllob  after 
argument  and  after  consideration  decided  in  favour  of  the  plain- 
tiffs, concluding  his  judgment  with  the  following  words  at  p.  114 :] 
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In  this  case  however  it  is  enough  to  say,  that,  as  power  is  a 
restraint  upon  property,  it  is  never  to  be  implied ;  [and]  that  this 
is  a  direct  bequest  of  property ;  and  therefore  the  plaintiffs  are 
entitled. 


HlXOK 

Olivsb. 


HIERN  V.  MILL. 

(laVesey,  114—123.) 

The  possession  of  the  title  deeds  by  an  equitable  mortgagee  is  con- 
stmctiye  notice  of  his  incumbranoe  to  a  purchaser  who  is  consequently 
postponed  to  the  prior  inciunbranoer.f 

Distinction  between  land  and  a  personal  chattel ;  the  latter  held  by 
possession :  the  former  by  title ;  of  which  possession  is  not  evenprimd 
facte  evidence. 

The  bill  stated,  that  in  January,  1798,  the  defendant  Mill, 
being  indebted  to  the  plaintiff  in  2502.,  for  securing  the 
repayment  with  interest  proposed  to  enter  into  a  bond,  and  also 
to  make  a  mortgage  to  the  plaintiff  of  a  real  estate,  called  Upcott ; 
to  which  proposal  the  plaintiff  consented ;  and  accordingly  Mill 
executed  a  bond,  dated  the  11th  of  January,  1798,  with  condition 
for  payment  of  2502.  with  interest  on  the  11th  of  July  next ;  and 
he  at  the  same  time  left  in  the  hands  of  the  plaintiff  certain 
title-deeds,  which  he  represented  to  be  all  the  title-deeds,  by  way 
of  mortgage,  pledge,  and  security,  for  repayment  of  the  said  sum, 
&c.  till  regular  deeds  of  mortgage  could  be  made  and  executed ; 
and  all  such  deeds  have  ever  since  been  in  the  custody  of  the 
plaintiff. 

The  bill  farther  stated,  that  the  plaintiff  having  afterwards 
made  farther  advances,  by  an  account,  settled  *in  November, 
1799,  Mill  appeared  to  be  indebted  to  him  in  the  farther  sum  of 
1002. ;  and  upon  that  occasion  proposed  giving  another  bond  to 
the  plaintiff  for  securing  that  sum,  and  forthwith  making  a 
formal  mortgage  of  said  estate,  as  well  for  securing  that  sum  as 
said  250Z.,  with  interest  as  aforesaid ;  and  accordingly  executed 
another  bond,  dated  the  14th  of  November,  1799,  for  payment  of 
1002.,  with  interest,  on  the  14th  of  May  next ;  and  at  the  same 


t  Unless  such  incumbrancer  is 
estopped  by  his  own  conduct  from 
irliUfinng  prioiity.    Kettlewell  v.  Wat- 
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HiERN  time  again  undertook  to  execute  a  regular  mortgage  of  said  estate 
Mill.  to  plaintiff  for  securing  both  sums,  with  interest,  forthwith ;  and 
that  in  the  mean  time  the  plaintiff  should  hold  his  title-deeds  as 
a  security  for  the  same ;  and  the  plaintiff  accordingly  tendered 
deeds  of  mortgage  for  execution;  which,  though  approved  by 
Mill,  were  never  executed ;  and  another  sum  of  202.  was  also  due 
by  the  defendant  Mill  to  the  plaintiff  for  business  done,  as  an 
attorney ;  for  which  sum  the  defendant  at  various  times  agreed 
that  the  said  estate  should  be,  or  the  said  title-deeds  should 
remain  in  the  hands  of  the  plaintiff  as,  a  security  also. 

The  bill  therefore  prayed  on  account,  and,  in  default  of 
payment,  a  conveyance  of  the  estate ;  charging,  that  the  other 
defendant  Arnold,  claiming  under  a  conveyance  to  him  for 
valuable  consideration,  had  reason  to  believe  at  the  time  of 
taking  such  conveyance,  that  the  title-deeds  were  in  the  hands  of 
the  plaintiff  by  way  of  mortgage,  &c. 

The  answer  of  Mill  stated,  that  the  deposit  of  the  deeds  was 
for  the  sole  purpose  of  preparing  a  mortgage  to  John  Quame ; 
and  denied,  that  it  was  for  the  purpose  stated  in  the  bill,  or  any 
other  purpose.  Both  the  defendants  stated,  that  the  estate  was 
advertised  for  sale  before  Arnold's  purchase ;  and  Arnold  denied 
[  *116  ]  notice,  *or  that  he  had  any  reason  to  suspect,  that  the  deeds  were 
left  in  the  plaintiff's  hands  by  way  of  mortgage,  &c. ;  or  that  the 
plaintiff  had  any  claim  or  lien  thereon ;  the  defendant  believing, 
that  they  were  only  deposited,  and  held  by  the  plaintiff,  as 
security  for  Quame. 

The  evidence  for  the  plaintiff  proved  a  tender  of  the  mortgage 
deeds  to  Mill  for  execution  in  1800;  that  he  did  not  execute 
them,  being  ill;  stating,  that  on  that  account  he  could  not 
execute  them ;  but  that  he  would  call  on  the  plaintiff  in  a  few 
days,  and  execute. 

Mill's  attorney  by  his  deposition  stated,  that  he  approved  the 
mortgage  on  the  part  of  Mill ;  who  said,  he  would  return  it  to 
the  plaintiff,  to  be  ingrossed ;  and  informed  the  deponent,  that 
he  owed  money  to  the  plaintiff;  and  the  deeds  of  the  said  estate 
were  in  his  hands.  A  prior  mortgagee  stated,  that  he  delivered 
the  deeds  to  the  plaintiff  at  the  request  of  Mill ;  who  said,  he 
wanted  to  raise  more  money  upon  the  estate.  It  was  also  proved. 
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ihat  the  plaintiff  gave  distinct  notice  of  his  claim  to  the  person,       Hiebr 
who  advertised  the  estate,  and  to  Arnold.  Mill. 

The  Solicitor-General  and  Mr.  Hart,  for  the  plaintiff: 

Upon  the  answers  and  evidence  Arnold  cannot  be  considered  a 
purchaser  for  valuable  consideration  without  notice  of  the 
plaintiff's  equitable  incumbrance;  and  therefore  must  be  post- 
poned. Something  more  than  is  disclosed  must  have  taken 
place ;  for  it  cannot  be  supposed,  that  any  man  would  purchase 
an  estate,  as  free  from  incumbrances,  without  any  outstanding 
term  to  protect  him,  and  not  ask  a  single  question  about  the 
title-deeds.  Some  rational  account  is  required ;  that  *he  was  [  *117  ] 
misled  in  his  inquiry;  shewing,  that  he  was  not  grossly 
negligent.     [They  cited  Evans  v.  BicknellA] 

Mr.    HoUist,    Mr.   Trower,   and    Mr.   Spranger,   for   the 
defendants.    ♦    ♦    ♦ 

The  Solicitor-General,  in  reply : 

*    *    A  man,  seeing  another  in  possession  of  the  estate,  must       [  118  ] 
niake  farther  inquiry ;  and  is  equally  bound  to  inquire  farther, 
finding  the  title-deeds  in  the  possession  of  another. 

The  Lobd  Chakcellob  : 

The  doctrine  of  notice,  as  it  affects  purchasers,  is  of  such 
inunense  consequence  and  extent,  that  I  shall  look  through  the 
cases  upon  that.  Upon  the  remainder  of  this  case  I  have  no 
doubt.  It  is  clear,  the  defendant  Mill  knew,  he  had  given  an 
equitable  mortgage.  I  should  have  received  the  agreement,  if  it 
had  been  upon  a  stamp,  only  as  an  acknowledgment,  that  he  had 
*at  a  prior  time  delivered  the  deed,  as  security,  not  only  for  the  [*119  ] 
debt  then  due,  but  also  for  such  sums  as  the  plaintiff  should 
afterwards  advance.  The  purpose  of  the  first  deposit  is  not 
material.  For  what  purpose  were  the  deeds  continued  in  the 
plaintiff's  possession ;  which  is  proved  beyond  a  doubt,  by  the 
strongest  evidence,  besides  the  paper,  which  I  cannot  receive  ? 

The  question  as  to  Arnold  is,  whether  he  is  affected  by  notice 

t  6  E.  B.  245  (6  Ves.  174). 
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HiKBN  in  fact  or  law ;  upon  which  I  shall  look  into  the  cases.  There 
Hill.  ^s  something  extraordinary  as  to  the  time,  at  which  he  became  & 
purchaser.  There  is  a  marked  distinction  in  this  respect  betweeik 
a  real  estate  and  a  personal  chattel.  The  latter  is  held  by 
possession :  a  real  estate  by  title.  Possession  of  an  estate  is  not 
even  primd  facie  title.  It  may  be  by  lease,  or  only  from  year  to 
year.  The  cases  have  gone  upon  that  distinction.  Is  there  any 
instance  of  a  purchase  upon  mere  possession?  If  the  vendor, 
being  asked,  acknowledges  to  the  purchaser,  that  the  deeds  are  in. 
the  possession  of  another,  who  is  to  be  postponed?  Here  i& 
crassa  negligentia;  which,  coupled  with  positive  evidence  o£ 
knowledge  a  year  before  the  purchase,  raises  a  case  for  a 
decree  against  Arnold ;  if  the  proceedings  are  sufficient  in 
form.    ♦    ♦    * 

Ko9,  20.      The  Lord  Chancellor  : 

r  120 1  ^®  ^°^y  point,  upon  which  I  deferred  my  judgment  in  thi» 

case,  is  that  of  notice ;  which  is  of  two  sorts :  actual  notice ; 
which  must  be  proved,  as  any  other  fact;  and  notice  by 
construction  of  law,  as,  where  notice  to  an  agent  is  notice  to  tha 
principal ;  if  the  agent  comes  to  the  knowledge  of  the  fact,  whila 
he  is  concerned  for  the  principal,  and  in  the  course  of  the  very 
transaction,  which  becomes  the  subject  of  the  suit.  The  ruld 
as  to  notice,  arising  from  lis  pendens,  is  a  positive  rule  of  law  ; 
made  to  prevent  purchases  of  litigated  titles.  Another  case  is, 
where  the  law  imputes  that  notice,  which  from  the  nature  of  the» 
transaction  every  person  of  ordinary  prudence  must  necessarily 
have.    In  the  case  of  Hill  v.  Simpson^  there  is  a  direct  recogni- 

I  ^121  ]  tion  of  the  principle ;  *which  is  laid  down  in  many  cases.  Iix 
Taylor  v.  Stibbertl  Lord  Eosslyn  states  it  thus :  "  I  have  no 
difficulty  to  lay  down,  and  am  well  warranted  by  authority,  and 
strongly  founded  in  reason,  that  whoever  purchases  an  estate 
from  the  owner,  knowing  it  to  be  in  the  possession  of  tenants,  i& 
bound  to  inquire  into  the  estates  those  tenants  have.  It  haa 
been  determined,  that  a  purchaser,  being  told,  particular  parta 
of  the  estate  were  in  possession  of  a  tenant,  without  any 
information  as  to  his  interest,  and  taking  for  granted,  it  was  only 

t  6  E.  E.  105  (7  Ves.  162).  J  2  E.  E.  278  (2  Yes.  Jun.  437). 
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from  year  to  year,  was  bound  by  the  lease  that  tenant  had,  which  Hibbk  ' 
was  a  surprise  upon  him.  That  was  rightly  determined ;  for  it  uiiu 
was  sufficient  to  put  the  purchaser  upon  inquiry,  that  he  was 
informed,  the  estate  was  not  in  the  actual  possession  of  the 
person,  with  whom  he  contracted ;  that  he  could  not  transfer  the 
ownership  and  possession  at  the  same  time;  that  there  were 
interests,  as  to  the  extent  and  terms  of  which  it  was  his  duty  to 
inquire." 

The  same  principle  is  laid  down  in  Ferrars  v.  Cherry ;  t  and 
the  reason  is,  that  the  titles  of  other  men  ought  not  to  be  shaken 
by  creating  a  title,  vested  in  a  third  person  through  his  own 
folly.  The  settlement  after  marriage  did  not  recite  the  previous 
agreement ;  but  it  was  held,  that  the  party  ought  to  have  gone 
to  the  wife's  relations. 

No  comparison  can  be  made  between  these  cases  and  the  case 
now  before  the  Court,  with  respect  to  the  strength,  with  which 
the  principle  applies.  I  repeat,  *that  land  is  held  not  by  [•122] 
possession,  but  by  title :  not  so  as  to  personal  chattels ;  for  the 
common  traffic  of  the  world  could  not  go  on.  Therefore  a  sale 
in  market  overt  changes  the  property  of  a  chattel ;  and  that 
role,  that  possession  is  the  criterion  of  title  to  a  chattel,  has 
been  adopted  in  the  Bankrupt  Acts :  so  that,  if  the  owner  has 
permitted  the  bankrupt  to  be  the  visible  proprietor,  the  property 
is  devested ;  for  no  one  can  distinguish  the  property  except  by 
the  possession.  But  that  is  not  so  as  to  land ;  for  no  person  in 
his  senses  would  take  an  offer  of  a  purchase  from  a  man,  merely 
because  Jie  stood  upon  the  ground.  It  is  not  even  primd  fade 
evidence.  He  may  be  tenant  by  sufferance,  or  a  trespasser.  A 
purchaser  must  look  to  his  title ;  and,  if,  being  asked  for  the 
deeds,  he  acknowledges,  he  has  not  got  them,  the  purchaser  is 
bound  to  farther  inquiry. 

In  this  case  Arnold,  apprised  that  this  plaintiff  has  got  the 
title-deeds  of  Mill's  estate,  does  not  choose  to  go  to  the  plaintiff 
to  inquire,  whether  he  has  a  claim  upon  it ;  but  purchases  the 
estate  from  Mill  by  collusion ;  but  suppose  it  merely  negligence. 
So  much  is  the  equitable  title  from  the  possession  of  the  deeds 
recognized  even  at  law,  that,  if  a  man,  having  made  the  deposit 

t  2  Vem.  384. 
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previously,  makes  a  title  accordingly  only  two  minutes  before  he 
absconds,  it  is  a  legal  title,  and  cannot  be  impeached ;  for  though 
the  legal  act  was  done  in  contemplation  of  bankruptcy,  it  is 
protected  by  the  previous  equitable  title ;  being  only  effect  given 
to  a  title,  created  not  in  contemplation  of  bankruptcy,  and,  except 
in  form,  complete  by  the  deposit.  Therefore,  ^though  I  should 
make  the  decree  against  Arnold,  even  without  an  issue,  upon 
the  evidence  of  the  res  gesta,  notwithstanding  the  denial  in  his 
answer,  I  rather  choose  to  decide  upon  this  clear  principle  of 
law.  Therefore  an  account  must  be  taken  of  what  is  due  to  the 
plaintiff  by  Mill ;  to  be  paid  by  Arnold,  who  has  an  election  to 
keep  the  estate,  and  pay  the  money. 


1806. 
ybv,  25,  27. 

Ebskive, 
L.C. 

[140] 


VOWLES  V.  TOUNG.t 

(13  Veeey,  140—148.) 

In  the  case  of  pedigree  hearsay  evidence  of  declarations  by  the 
husband  as  to  his  wife's  legitimacy,  admissible,  as  well  as  those  of 
relations  by  blood. 

Upon  pedigree  slight  evidence  sufficient ;  as  reputation;  and  a  forgery 
established  is  not  decisiye ;  but  weighs  considerably  against  the  party 
producing  it. 

Inscriptions  upon  tombstones,  and  engravings  on  rings,  evidence  of 
pedigree. 

Hearsay  of  relations  admitted  to  prove  consanguinity,  and  without 
the  correctness,  required  upon  other  facts. 

An  issue  having  been  directed  under  a  bill  of  redemption,  the 
plaintiffs  claiming  as  co-heirs  at  law,  upon  the  trial  before 
Baron  Graham  at  the  Assizes,  a  verdict  was  found  for  the 
plaintiff. 

A  motion  was  made  for  a  new  trial,  upon  two  grounds :  1st, 
that  the  Judge  had  improperly  rejected  the  evidence  of  Thomas 
Roberts ;  that  he  had  heard  Samuel  Noble,  the  husband  of  Mary 
Noble,  say,  she  was  illegitimate ;  2dly,  that  the  evidence,  pro- 
duced by  the  plaintiffs,  one  part  of  which,  an  entry  in  a  register, 
was  admitted  to  be  a  forgery  throughout,  was  not  sufficient  to 
sustain  the  verdict. 


t  Hainea  v.  Guthrie  (1884)  13  Q.  B.  D.  818,  63  L.  J.  Q.  B.  521,  51  L.  T.  645. 
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The  Solicitor-General  and  Mr.  Hart,  in  support  of  the  Vowlks 
motion  observed,  that,  the  first  point  ^as  a  question  rather  of  young. 
construction  than  of  law;  viz.  whether  the  husband  is  to  be 
considered  for  this  purpose  as  a  part  of  the  wife's  family ;  and 
contended,  that,  as  the  declarations  of  any  person,  connected  with 
the  family  of  the  person,  from  whom  the  pedigree  is  deduced, 
are  clearly  to  be  admitted,  declarations  by  the  husband  ought  to 
be  received  in  preference  to  those  of  a  first  or  second  cousin. 

Upon  the  second  point — ^This  is,  not  a  mere  trial  of  a  fact,  but 
an  issue,  directed  to  satisfy  the  conscience  of  the  Court ;  who 
will  not  be  satisfied  by  a  verdict  with  very  slight  evidence  on 
one  side,  and  none  on  the  other.  The  plaintiffs  cannot  deter- 
mine, that  they  will  not  again  produce  the  forged  register.  All 
*the  evidence,  material  to  the  issue,  ought  to  be  produced ;  and  [  ^i^i  ] 
upon  a  new  trial,  the  Court  may  order  them  to  produce  it; 
as  in  the  late  case  of  Pemberton  v.  Pemberton,\  upon  an  issue, 
'*  Devisavit  vel  nouy"  a  witness,  produced  by  the  heirs  at  law, 
proved  a  great  deal  against  them ;  and  upon  the  application  for 
a  new  trial,  they  were  ordered  to  produce  that  witness  again. 

Serjt.  Lens,  Mr.  Richards,  Mr.  Burrough,  and  Mr.  Heald, 
in  support  of  the  verdict : 

The  general  rule,  that  declarations  by  any  person,  connected 
with  the  family,  are  to  be  received  is  admitted.  But  the  effect 
of  the  guarded  manner,  in  which  the  question  was  put  to  this 
witness  upon  the  trial,  is,  that  the  husband  must  be  considered 
as  a  mere  stranger ;  and  therefore  within  the  rule,  as  laid  down 
by  Lord  Kenyon,  and  always  acted  upon,  that  declarations  by  a 
mere  stranger  to  the  family  cannot  be  received.  When  this 
question  was  asked,  it  was  put  to  the  counsel  to  say,  whether 
they  intended  to  follow  it  up  by  another  question,  whether  the 
husband  had  this  information  from  his  wife  during  her  cover- 
ture ;  and  as  they  declined  to  put  that  question,  the  evidence  is 
reduced  to  the  declaration  of  a  stranger.  The  ground  of  the 
exception  to  the  general  rule  against  admitting  hearsay  evidence 
is  convenience ;  for  the  purpose  of  proving  pedigrees  by  the 
declarations  of  persons,  connected  as  different  branches  of  the 

t  1 1  Ves.  60. 
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VowLBs  same  family.  If  a  husband  cannot  be  personally  examined  for 
YouKG.  or  against  his  wife,  why  should  any  declaration  by  him  be 
received  for  the  purpose  of  bastardizing  her  ?  The  question  put 
to  this  witness  was  general ;  whether  he  had  ever  heard  thia 
declaration  from  the  husband ;  not  confining  it  to  the  period  of 
coverture. 

[  1*2  ]  The  Solicitor-General,  in  reply : 

The  foundation  of  this  evidence  is  tradition,  collected  from 
declarations  at  different  times  as  to  the  fact  of  legitimacy  by  a 
person,  a  part  of  the  family.  The  possibility,  that  the  declara- 
tion might  have  been  made,  after  the  coverture  had  ceased, 
forms  no  objection ;  credit  being  given  to  the  declaration  on  the 
ground,  that  the  information  was  received,  while  the  relation 
subsisted.  If  the  husband  had  left  his  family,  and  gone  to  a 
foreign  country,  evidence  of  his  declaration  subsequent  to  that 
time,  would  be  received.  The  governing  principle  is,  that  the 
exact  period,  when  the  information  was  received,  cannot  be 
ascertained.  The  rule,  that  a  husband  and  wife  cannot  give 
evidence  for  or  against  each  other,  cannot  apply  after  the  death 
of  the  wife.  The  principle  of  that  rule  is  the  interest  either  of 
them  must  feel  in  favour  of  the  interest  of  the  other:  or  the 
danger  of  discord  in  the  family;  if  either  is  produced  against 
the  interest  of  the  other.  Consider  the  extent  of  that  objection. 
It  would  reach  the  husband  himself ;  if  produced  personally  as 
a  witness  to  prove  the  declarations  of  his  wife  or  her  father. 
The  attempt  to  distinguish  the  husband  from  the  family  for  this 
purpose  was  never  before  made;  and  is  most  unreasonable. 
Evidence  of  declarations  by  a  woman,  that  her  third  cousins, 
once  removed,  were  her  nearest  kin,  have  been  admitted;  and 
can  the  husband's  declarations  as  to  the  legitimacy  of  his  wife 
be  refused ;  a  point  certainly  of  some  importance  to  him ;  if  the 
stigma  is  considered  ?  tThis  evidence  therefore  must  be  received  ; 
especially  in  such  a  case ;  a  woman  having  very  little  property, 
merely  this  equity  of  redemption. 

[  143  ]       The  Lord  Chancellor  : 

Two  questions  arise  upon  this  application  for  a  new  trial :  Ist^ 
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Whether  Roberts  ought  to  have  been  received  to  say,  that  he     vovlbs 
had  heard  Samuel  Noble  declare,  his  wife  Mary  Noble  was  ille-      Touno. 
gitimate :  2dly,  If  the  Jadge  was  right  in  rejecting  that  evidence, 
the  only  point  being  as  to  her  legitimacy,  whether  there  was 
evidence  safficient  to  sustain  the  verdict  in  favour  of  her. 

The  first  of  these  questions  is  merely  of  very  considerable 
moment.  Courts  of  law  are  obliged  in  cases  of  this  kind  to 
depart  from  the  ordinary  rules  of  evidence;  ad  it  would  be 
impossible  to  establish  descents  according  to  the  strict  rules,  by 
which  contracts  are  established,  and  subjects  of  property 
regulated ;  requiring  the  facts  from  the  mouth  of  the  witness, 
who  has  the  knowledge  of  them.  Ih  cases  of  pedigree  therefore 
recourse  is  had  to  a  secondary  sort  of  evidence :  the  best  the 
nature  of  the  subject  will  admit ;  establishing  the  descent  from 
the  only  sources,  that  can  be  had.  Perhaps,  while  the  feudal 
tenures  prevailed,  with  the  ancient  inquisitions,  as  inquisitions 
post  mortem,  opportunities  of  establishing  descents  were  afforded, 
much  superior  even  to  the  modern  means  by  the  register  of 
births  and  baptisms.  The  heads  of  families  upon  those  occa- 
sions made  solemn  declarations ;  which  were  matter  of  record ; 
and  threw  a  great  light  upon  questions  of  inheritance. 

If  the  declaration  of  the  husband  is  not  to  be  received  to 
prove  the  legitimacy  or  illegitimacy  of  his  wife,  as  a  distant 
relation  might,  which  seems  to  be  contended,  the  extent  of  that 
proposition  must  be  considered.  Suppose,  the  question  were, 
whether  she  was  the  daughter  of  A.  or  £. ;  his  evidence  might 
equally  *be  rejected  upon  the  question,  whether  she  descended  [  *H4  ] 
from  one  stock  or  another :  yet,  as  far  as  hearsay  is  evidence  of 
any  thing  within  the  knowledge  of  a  man,  no  man  can  be  sup- 
posed ignorant  of  the  reputation  of  the  descent  of  his  wife ;  and, 
the  law,  admitting  probability  upon  such  a  subject,  always 
receives  reputation  of  descent.  It  is  not  necessary  to  trace  her 
from  her  birth.  If  the  reputation  of  descent  is  evidence,  and  it 
may  be  established  by  a  relation,  however  distant,  the  subject 
deserves  consideration  with  reference  to  the  person,  who  has  the 
best  means  of  knowing  the  fact.  I  admit  the  rule  of  evidence, 
and  the  reason  of  it,  as  between  husband  and  wife.  They  are 
considered  as  one  person ;  and  the  very  foundation  of  society 
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VowLBs  would  be  shaken,  if  that  exception  had  not  been  made.  Bat  it 
Youxo.  must  be  considered,  whether  that  can  extend  to  mere  collateral 
declarations  of  this  kind,  where  there  is  no  interest  in  the 
husband.  The  objection  most  go  the  length  of  extinguishing  the 
husband's  evidence  altogether,  up  to  the  point  I  mentioned; 
whether  the  wife  descended  from  one  stock  or  another ;  though 
the  husband  must  be  supposed  to  have  a  more  intimate  know- 
ledge upon  that  subject  than  a  distant  relation. 

Upon  questions  of  pedigree  inscriptions  upon  tombstones  are 
admitted ;  as  it  must  be  supposed,  the  relations  of  the  family 
would  not  permit  an  inscription  without  foundation  to  remain.t 
So  engravings  upon  rings  are  admitted ;  upon  the  presumption, 
that  a  person  would  not  wear  a  ring  with  an  error  upon  it.  I 
take  this  question  with  the  qualification,  that  has  been  stated ; 
not,  whether  the  husband  had  heard  the  fact  from  any  of  his 
wife's  relations,  but,  whether  he  knew  it :  viz.  whether  he  had 
such  knowledge  as  is  necessary  to  establish  that  kind  of  fact. 
[  145  ]  The  second  question  contains  nothing  new ;  and,  except  from 

one  circumstance,  my  opinion  would  be  in  favour  of  the  plain- 
tiffs. Upon  the  rule,  ^^Stahit  presumptio  donee  probetur  in 
contrarium,'*  actual  marriage  being  proved,  reputation  is  suffi- 
cient :  legitimacy  is  to  be  presumed ;  and  the  proof  thrown  on 
the  other  side.  The  evidence,  especially  in  the  case  of  obscure 
families,  must  be  very  slight ;  for,  if  the  party  is  legitimate,  the 
question  is  never  made :  nothing  is  said  upon  it.  If  this 
register  therefore  was  out  of  the  question,  the  evidence  would 
have  been  sufficient :  otherwise  the  proof  of  such  facts  would  be 
extremely  difficult.  But,  with  reference  to  the  circumstance,  to 
which  I  have  alluded.  Lord  Mansfield  had  this  subject  under 
his  consideration ;  and  different  opinions  have  been  given  upon 
the  point. 

Two  cases  have  occurred  in  the  House  of  Lords.  Li  the 
Douglas  cause  every  branch  of  the  written  evidence,  that  went  to 
establish  the  descent  of  Lady  Jane  Douglas,  was  known  to  be 
manufactured  by  Sir  John  Stuart;  who,  having  neglected  to 
secure  evidence  of  birth,  had  recourse  to  those  feigned  letters,  as 
they  were  called,  in  support  of  his  son's  legitimacy ;  and  that 

t  Whitelocke  v.  Baker,  post,  p.  216. 
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was  considered  both  by  Lord  Mansfield  and  Lord  Camden,  as  Vowleb 
not  throwing  any  obstacle  in  the  way.  In  the  more  recent  case  Young. 
of  Lord  Anglesea  there  was  the  certificate  of  the  marriage ;  and 
the  hand  of  the  clergyman  was  proved.  Lord  Anglesea  lived 
with  the  lady ;  and  upon  his  death-bed,  receiving  the  sacrament, 
as  well  as  at  other  times,  declared,  he  was  so  married ;  and  Lord 
Yalentia  was  the  legitimate  son  of  that  marriage.  When  that 
case  was  before  the  House  of  Lords,  a  similar  suspicion  of 
forgery  arose,  as  in  this  instance ;  that  the  eye  could  detect : 
but  not,  as  in  this  instance,  a  forgery  of  the  whole  entry,  inter- 
polated :  the  clergyman's  hand  being  established  in  that  case ; 
and  the  suspicion  *fell  only  upon  the  signature  of  one  of  the  two  [  ^^^^  ] 
witnesses.  Lord  Maksfibld  said,  **  Truth  does  not  require  the 
aid  of  forgery :  if  the  marriage  was  real,  they  might  have  come 
forward  with  the  evidence  belonging  to  it;"  and  judgment  was 
given  against  Lord  Yalentia.  These  two  great  cases  stand  in 
opposition  to  each  other.  In  the  former  an  instance  was  cited 
by  Lord  Mansfield  of  a  lady,  who,  being  accused  of  the  murder 
of  her  sister,  desired  time ;  and  procured  another  to  personate 
her:  but,  that  being  discovered,  the  person  accused  was  exe- 
cuted ;  and  afterwards  her  sister  appeared. 

The  conclusion  is,  that  it  cannot  be  said,  as  a  forgery  appears, 
the  fact  is  not  to  be  established,  swear  it  who  will;  as  Lord 
Mii^sFiELD  said  in  the  latter  of  those  two  cases  in  the  House  of 
Lords.  A  rule  is  not  to  be  laid  down  either  way:  but  every 
case  must  depend  upon  its  own  circumstances.  Forgery  is 
always  an  object  of  suspicion ;  but  the  effect  is  not  such,  that  it 
may  not  be  over-borne  by  testimony.  It  seems  to  be  admitted, 
that  this  is  a  forgery.  The  jury  could  not  have  been  surprised  : 
the  Judge  having  mentioned  his  opinion ;  that  it  was  to  weigh, 
and  against  the  party  producing  it. 

The  Lord  Chancellor:  .Vir. 26. 

I  continue  of  the  opinion  I  expressed.  In  a  case  of  pedigree, 
upon  which  remote  and  slight  evidence  must  be  allowed  effect, 
had  not  this  fabricated  entry  in  the  register  appeared,  I  should 
have  thought  the  evidence  quite  sufficient  to  support  the  plain- 
tiff's case.     The  effect  of  that  fabrication  is  for  the  consideration 
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VowLEs     of  the  jury ;  and  my  opinion  is,  that  the  effect  oaght  to  be  very 

Young,      strong. 

[  U7  ]  But  upon  the  other  part  of  the  case,  my  opinion  is,  that  the 

Judge  has  given  too  narrow  a  construction  **  to  the  family ''  of 
the  person,  whose  descent  or  legitimacy  is  to  be  estabUshed.  I 
have  been  concerned  in  many  cases,  where  it  was  necessary  to 
deduce  pedigrees  from  very  remote  times;  particularly  before 
the  establishment  of  registers ;  when  resort  was  had  to  inquisi- 
tions jpostr^tortem;  and  the  consequence  would  have  been  most 
dangerous,  if  the  evidence  of  the  head  of  the  family  had  been 
excluded ;  which  might  cause  a  great  chasm.  The  law  resorts  to 
hearsay  of  relations  upon  the  principle  of  interest  in  the  person, 
from  whom  the  descent  is  to  be  made  out ;  and  it  is  not  neces- 
sary, that  evidence  of  consanguinity  should  have  the  correctness, 
required  as  to  other  facts.  If  a  person  says,  another  is  his 
relation  or  next  of  kin,  it  is  not  necessary  to  state,  how  the  con- 
sanguinity exists.  It  is  sufficient,  that  he  says,  A.  is  his  relation, 
without  stating  the  particular  degree ;  which  perhaps  he  could 
not  tell,  if  asked.  But  it  is  evidence  from  the  interest  of  that 
person  in  knowing  the  connections  of  the  family.  Therefore  the 
opinion  of  the  neighbourhood  of  what  passed  among  acquaintance 
will  not  do.  t 

Consider  then,  whether  the  knowledge  of  the  husband  as  to 
the  legitimacy  of  his  wife,  is  not  likely  to  be  more  intimate,  and 
his  interest  stronger,  than  that  of  any  relation,  however  near  in 
blood.  First,  if  she  has  an  estate  tail,  he  is  tenant  by  the 
curtesy.  Has  he  not  an  interest  in  knowing  her  legitimacy :  his 
expectation  depending  upon  it  ?  So,  as  to  personal  estate,  he  is 
entitled  to  all,  that  comes  to  her.  Is  not  that  a  strong  interest  ? 
The  honour  of  the  husband  and  family  are  also  connected  with 
it.  The  principle,  upon  which  this  direction  was  given,  that  the 
husband  is  not  to  be  considered  one  of  the  family  for  this 

[  *14S  ]  purpose,  and  cannot  *speak  as  to  her  legitimacy,  either  for  or 
against  it  except  by  hearsay  from  one  of  the  family,  must  deter- 
mine also,  that  he  could  not  be  admitted  to  say,  whether  she  is 
of  one  family  or  another.  I  am  very  apprehensive  of  the  con- 
sequences of  that.    What  weight  this  evidence  is  to  have  is 

t  WhMocke  y.  Baker,  post,  p.  216. 
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another  consideration.  The  hasband  might  be  separated  from 
her :  or  might  wish  to  disparage  her.  How  much  or  how  little 
weight  it  onght  to  have  will  be  the  subject  of  consideration  at 
the  trial.  Here  we  are  upon  the  question,  whether  it  is  to  be 
admitted,  or  not :  and  upon  that  point  1  think  there  must  be  a 
new  trial. 


YOWLSB 
TOUKO. 


CEOSBIE  V.  M*DOUAL.t 

(13  Vesey,  148—160.) 

Distinction  between  a  mere  yoluntary  promiBe,  nudum  pactum,  that 
will  not  maintain  an  action,  and  a  promise  upon  the  faith  of  which 
another  does  some  act;  as  entering  into  engagements,  or  paying  money; 
forming  a  consideration,  that  wiU  support  an  action;  and  therefore 
establish  a  debt  against  assets. 

The  Master's  report  in  this  cause  stated,  that  the  defendant 
Margaret  Garmichael  had  brought  before  him  a  state  of  facts, 
and  a  charge,  verified  by  the  affidavits  of  David  Barclay,  Stephen 
Eiley,  and  herself ;  stating,  that  the  testator  William  Crosbie  by 
a  codicil,  dated  the  29th  of  May,  1790,  gave  to  her  by  the  name 
of  Mrs.  Margaret  Garr,  which  she  then  used,  an  annuity  of  SOOZ. 
for  her  life,  with  a  legacy  of  1,000Z. ;  and  soon  after  he  had 
executed  that  codicil  informed  her  of  his  having  made  that 
bequest  for  her  benefit ;  and,  at  the  same  time  expressed  to  her 
his  determination  of  purchasing  a  house  for  her ;  declaring,  that 
the  reason  he  did  so  was,  that  she  might  have  a  house  free  of 
expense,  without  taking  any  thing  from  the  annuity  or  legacy  he 
had  left  her ;  because  he  did  not  think,  they  would  support  her, 
as  he  could  wish,  without  she  had  a  house  rent-free. 

The  Master  also  found,  that,  after  the  testator  had  so  expressed 
himself,  he  made  it  his  business  when  in  London,  to  look  at 
different  houses,  and  stated  to  the  defendant  the  particulars,  and 
his  objections  to  the  houses  he  had  seen  ;  and,  not  being  able  to 
find  a  house  for  the  defendant  to  his  satisfaction,  in  the  begin- 
ning of  March,  1795,  he  gave  directions  to  Stephen  Riley,  his 
upholsterer,  to  look  out  for  a  house  for  her ;  who  at  last  informed 
the  testator  and  Mrs.  Garmichael  of  one  in  High  Street  Mary-le- 

t  Skidmtrre  v.  Bradford  (1869)  L.  E.  8  Eq.  134,  21  L.  T.  N.  S.  291 ; 
Dtuhwood  V.  Jermyn  (1879)  12  Ch.  D.  776. 
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Cbosbib  bone.  The  testator  with  Mrs.  Carmichael,  vent  to  see  it ;  and, 
M'DouAL*  highly  approving  it,  he  gave  Biley  directions  to  treat ;  and  after 
several  conferences  with  the  owner,  the  defendant  Carmichael  and 
the  testator,  respecting  the  terms,  to  the  whole  of  which  the  testa- 
tor was  privy,  Biley  agreed  for  the  purchase  at  the  sum  of  1,000Z. 
The  testator  approved  the  price ;  but  told  Biley,  it  would  not  be 
convenient  for  him  to  pay  the  whole  money  down,  as  he  was  then 
aboat  baying  a  house  for  himself,  and  therefore  Biley  must  agree 
for  payment  of  part  down,  and  the  rest  by  instalments;  in 
consequence  of  which  Biley  concluded  the  treaty;  and  being 
asked  by  the  testator,  if  he  had  settled  the  business,  informed 
him,  that  he  had  agreed  for  the  purchase  for  1,000L :  200L  to  be 
paid  down,  and  the  remaining  800Z.  by  yearly  instalments  of 
200Z.  each,  until  the  whole  was  discharged ;  to  which  the  testator 
replied,  "  That  will  suit  me  very  well." 

The  testator  informed  Mrs.  Carmichael  of  the  purchase ; 
saying,  he  much  approved  the  terms ;  and  that  he  had  in  conse- 
quence given  directions  to  BUey  to  conclude  it ;  and  hoped,  she 
also  approved  what  had  been  done. 

The  Master  farther  found,  that  pursuant  to  the  directions  of 
[  *150  ]  the  testator  an  agreement,  dated  the  SOth  *of  March,  1795,  was 
prepared,  between  Brown,  the  owner  of  the  house,  and  the  defen- 
dant Mrs.  Carmichael,  which  was  made  in  her  name  by  the 
particular  desire  of  the  testator ;  by  which  Brown  agreed  to  sell 
the  house  to  her  for  1,000Z :  2002.  to  be  paid  down  at  the  execution ; 
and  a  mortgage  to  be  made  to  Brown  for  the  remaining  SOOZ. : 
200Z.  to  be  paid  annually,  with  an  option  of  paying  off  the  whole 
within  four  years.  That  agreement  was  signed  by  the  defendant 
Margaret  Carmichael  and  Brown,  in  the  presence  of  Biley ;  who 
witnessed  it;  and,  afterwards  was  shewn  to  the  testator;  who 
expressed  his  approbation ;  and  gave  Margaret  Carmichael  2002. 
for  the  purpose  of  paying  that  sum  to  Brown ;  and  which  was 
accordingly  paid  to  him ;  and  upon  that  payment  possession  was 
delivered.  The  testator  desired  Mrs.  Carmichael  to  go  to  the 
house,  and  give  directions  for  repairs  and  improvements;  and 
he  went  himself ;  again  looked  over  it ;  and  gave  directions  for 
several  additional  improvements,  and  chose  the  paper :  for  the 
whole  of  which,  as  well  as  for  the  repairs,  ordered  by  Mrs. 
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Carmichael,  he  paid  before  his  decease.  Besides  the  2001.  on  Cbosbie 
executing  the  agreement,  he  paid  the  first  and  second  instalments  wdouau 
of  the  remaining  8001. ;  having  previously  desired  Mrs.  Garmichael 
to  remind  him  at  the  time  the  next  instalments  became  due ;  which 
she  did ;  and,  in  consequence  thereof,  he  gave  her  the  money  to 
pay  them;  and  previous  to  the  second  payment  she  wrote  to 
him,  who  was  then  at  Portsmouth,  reminding  him  of  it,  and  in 
answer  by  letter  to  her,  dated  the  25th  of  June,  1797,  he  wrote 
as  follows : 

"  In  regard  to  the  money  for  your  house,  I  desire  you  will 
write  a  note  to  Mr.  Brown ;  and  assure  him,  he  shall  have  his 
2001.  before  Christmas ;  for,  I  will  make  a  point,  that  you  shall 
have  it ;  as  I  *wont  let  your  credit  be  called  into  question.  You  [  •isi  ] 
may  tell  him  not  to  give  himself  any  further  trouble  about  it ; 
for  he  may  get  it,  when  he  least  expects  it." 

By  another  letter  to  Mrs.  Garmichael,  dated  the  26th  of  June, 
the  testator  says,  **  Now  remember  you  must  send  to  Mr.  Brown 
to  let  him  know,  that  to  a  certainty  his  money  will  be  paid  before 
Christmas ; "  and  in  consequence  of  such  determination  the 
testator  did  pay  such  second  instalment  of  200Z.  to  the  defendant 
Margaret  Garmichael  before  Christmas  ;  which  she  paid  to  Brown. 

By  another  letter,  received  by  Margaret  Garmichael  from  the 
testator,  dated  the  21st  of  May,  1798,  he  wrote  thus:  "Pray, 
when  do  you  pay  the  other  2001.  for  your  house?"  in  answer  to 
which,  she  by  letter  informed  him,  that  it  did  not  become  due 
until  Christmas  next;  but  the  testator  died  on  the  16th  of 
June,  1798. 

The  defendant  Margaret  Garmichael  stated,  that,  had  not  the 
testator  promised  and  engaged  to  purchase  for  her,  and  pay  for, 
the  house,  independent  of  any  benefit  he  might  intend  her  to 
take  under  his  will,  she  would  not  on  any  account  have  entered 
into  or  concluded  the  treaty  for  the  purchase  ;  as  notwithstand- 
ing she  was  informed  of  the  bequest  to  her,  she  was  perfectly 
convinced,  she  was  not  able  to  complete  such  purchase:  nor 
would  have  thought  it  prudent  to  have  engaged  to  pay  for  the 
house,  even  after  the  testator's  decease,  out  of  the  property  he 
had  left  her. 

The  Master  farther  found,  by  the  affidavit  of  Biley,  that  from 
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Cbosbib  the  several  interviews  and  conversations  he  *had  at  different  times 
H'DouAL.  with  the  testator  relative  to  the  house,  the  deponent  is  perfectly 
[  «152  ]  satisfied,  it  was  the  testator's  intention  to  pay  for  it,  and  to  give 
it  to  Margaret  Gannichael ;  and  that  he  held  himself  bound  to 
complete  the  purchase;  and  would  certainly  have  done  so,  if 
he  had  lived.  The  testator  also  repeatedly  declared  to  David 
Barclay,  a  major  in  the  army,  in  habits  of  intimacy  with  him  for 
several  years,  that  it  was  his  intention  to  purchase  a  house  for 
Margaret  Carmichael ;  that  she  might  have  a  comfortable  dwell- 
ing in  case  of  any  accident  happening  to  him;  and  Major 
Barclay  in  1795,  at  the  request  of  the  testator,  went  with  him, 
and  looked  at  several  houses  with  the  intention,  as  expressed  by 
the  testator,  of  purchasing  one  for  her;  and  some  time  after- 
wards he  informed  Barclay,  he  had  purchased  for  her  a  house  in 
High  Street,  and  he  was  to  pay  the  price  by  instalments ;  and 
that  he  meant  to  furnish  the  house  for  her ;  and  from  these  and 
other  circumstances,  and  from  the  great  regard  and  esteem 
Barclay  had  repeatedly  heard  the  testator  express  for  Margaret 
Carmichael,  Barclay  stated  his  conviction  of  the  testator'a 
intention  to  leave  her  in  the  right  and  possession  of  a  complete 
furnished  house,  unincumbered. 

The  Master  certified,  that  he  found  from  all  the  circumstances^, 
that  the  purchase  of  this  house  for  the  benefit  of  Mrs.  Carmichael 
was  solely  the  purchase  of  the  testator;  and  considering  the 
purchase  by  the  subsequent  instalments  as  completely  carried 
into  efiTect,  the  two  last  instalments  having  been  left  unpaid  at 
his  death  merely  for  his  convenience,  it  appeared  to  the  Master, 
that  Mrs.  Carmichael  had  in  equity  a  right  to  have  the  purchase, 
so  made  for  her  benefit  by  the  testator  in  his  life,  perfected  hy 
his  representatives;  as  with  respect  to  her  the  gift  was  completed 
[  *ir>s  ]  in  his  life;  *and  could  not  be  rendered  incomplete  by  the  accidental 
circumstance  of  his  death,  before  the  two  last  instalments  became 
due.  The  Master  therefore  allowed  the  charge  of  400Z. 
To  the  report,  as  allowing  that  charge,  an  exception  was  taken. 

The  Attorney-General  and  Mr.  Leachf  in  support  of  the 
exception : 

Mrs.  Carmichael  cannot  be  considered  as  a  creditor.     The 
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testator  certainly  had  the  intention  to  give  her  this  house.    She      csobbie 
has  had  the  benefit  of  so  much  of  that  intention  as  was  executed     m'Doual. 
during  his  life:  but  as  to  what  remained  unexecuted  at  his 
death,  she  could  claim  only  under  his  will ;  if  he  meant  to  leave 
her  the  money,  which  she  had  contracted  to  pay  for  the  house. 
This  transaction,  as  far  as  it  went,  was  an  act  of  pure  benevo- 
lence by  the  testator.     So  much  of  the  money  as  became  due  in 
his  life  was  an  actual  gift  by  him.    ♦    *    Whatever  may  have       [  154  ] 
been  the  nature  of  the  treaty  in  the  commencement  and  progress, 
the  conclusion  was  a  contract  between  Brown  and  Mrs.  Gar- 
michael ;  which  could  not  give  Brown  a  right  of  action  against 
the  testator  :  nor  could  she  by  paying  Brown  acquire  that  right. 
The  testator  cannot  be  represented  as  having  by  promising  to  pay 
the  money  induced  her  to  contract  with  Brown.    The  promise  is 
merely  voluntary ;  incapable  therefore  of  sustaining  an  action. 

The  Solidtor-General^  for  the  report : 

*  *    Suppose  a  man,  the  frequent  guest  of  another,  in  the       1 155  ] 
country ;  adjoining  whose  seat  is  a  piece  of  ground,  that  would 

add  considerably  to  the  beauty  and  enjoyment  of  the  place ;  but 
an  enormous  price  is  asked ;  that  the  guest,  attached  to  the 
place,  desires  his  friend  to  contract  for  that  piece  of  ground  for 
him;   and  says,'  he  will  pay  for  it;   and  the  other  contracts 
accordingly,  and  pays  far  beyond  the  value :   would  a  court  0 
equity  permit  that  man  to  recede  from  his  engagement  ?    Wou 
not  that  be  considered  a  fraud,  in  respect  of  the  consideration : 
an  engagement,  contracted  at  the  request  of  another ;  into  which 
without  that  motive  the  party    contracting  would    not  have 
entered  ?    Upon  that  view  of  this  case  the  Master  was  perfectly 
right  in  considering  this  a  demand  in  equity;   though  not  at 
law.    A  court  of  equity  has  jurisdiction  in  all  these  cases ;  which 
are  considered  the  foundation  of  an  equitable  action :  viz.  for 
money  had  *and  received,  or  paid,  laid  out  and  expended,  for  the      [  ^156  ] 
use  of  another  :  the  principles  of  which  action  apply  to  this  case. 

The  Attomey-Oeneral,  in  reply : 

*  *    Admitting,  that  Mrs.  Carmichael  would  not  have  made 
this  purchase,  if  the  testator  had  not  promised  the  money,  the 
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Cbosbib  case  is  not  helped;  for  a  voluntary  promise,  to  enable  another  to 
M'DouAL.  iiiake  a  purchase,  cannot  be  enforced;  being  nudum  pactum y 
without  consideration ;  though  it  may  have  been  the  inducement 
to  the  other  to  enter  into  the  contract.  The  distinction  is 
between  such  a  case  as  this  and  a  purchase  made  by  the 
employment  and  for  the  benefit  of  another ;  or  a  case,  where  the 
[  *ia7  ]  party  can  be  made  a  trustee.  The  object  *of  this  transaction 
was  not,  that  the  house  should  be  the  testator's.  If  he  had 
lived,  and  refused  to  pay  the  other  instalments,  the  case  would 
not  have  been  varied:  she  would  not  have  had  any  remedy. 
There  is  no  contract  in  writing;  by  which  alone  under  the 
Statute  of  Frauds  one  person  can  become  liable  for  the  debt  or 
engagement  of  another. 

The  Lord  Chancellor  : 

The  justice  and  honour  of  this  case  are  plain:  but,  as  the 
precedent  will  be  important,  I  shall  consider  the  principle,  upon 
which  it  ought  to  be  decided.  If  it  were  absolutely  necessary  to 
maintain,  that  Brown  could  have  considered  the  testator  as  the 
purchaser,  I  should  think,  the  report  could  not  be  supported ; 
for,  considering  all  that  has  passed,  that  cannot  be  maintained. 
But  my  opinion  is,  that  Biley  originally  was  the  agent  of  the 
testator ;  for  the  purchase  of  the  house ;  and,  if  the  treaty  had 
been  carried  on  and  completed  in  writing,  Brown  might  have 
obtained  a  specific  performance  against  the  testator;  for  what  the 
testator  intended  to  do  with  the  house  afterwards  would  not  have 
affected  his  character  of  purchaser ;  though  Mrs.  Garmichaers 
taste  might  have  been  consulted ;  as  she  was  to  live  in  the  house ; 
if  upon  the  whole  transaction  he  was  to  be  the  purchaser.  I 
agree  however,  as  the  contract  was  completed,  the  written 
contract  would  have  prevented  Brown,  attempting  to  sue  the 
testator  upon  the  parol  agreement. 

Two  questions  arise  upon  this  exception:  1st.  Whether 
Mrs.  Carmichael  might  not  have  maintained  an  action  against 
the  testator ;  which  is  a  point  of  considerable  doubt :  2dly,  If 
she  could  not,  whether  she  might  not  be  relieved  in  equity: 
notwithstanding  the  strict  correspondence,  that  subsists  between 
[  ♦iss  ]      the  principles  *of  this  Court  and  those,  upon  which  the  equitable 
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action  at  law  stands :  the  forms  not  being  co-extensive ;  though      Cbosbib 

there  is  a  concurrence  of  principle.    Various  instances  may  be     m'Doual. 

put  of  nudum  pactum  at  law.    If  one  man  says  to  another,  he 

will  give  him  1,000/.  to  purchase  a  house,  and  actually  pays 

part,  that  is  a  mere  voluntary  promise,  nudum  pactum,  not  the 

foundation  of  an  action.    But  put  the  case  of  a  declaration, 

stating  a  promise,  in  consideration  that  the  plaintiff  would  agree 

for  the  purchase  of  a  house;  and,  leaving  her  own  residence, 

would  go  and  reside  in  that  house;  and  execute  the  conveyance ; 

and  that  the  plaintiff  did  accordingly  at  the  special  instance  of 

the  defendant  make  the  purchase ;  change  her  residence ;  and, 

that  she  had  been  obliged  to  pay  the  money  under  the  contract ; 

and  the  defendant  refused  to  perform  his  promise :  would  that 

be  nudum  pactum :  where  one  party  does,  not  merely  pay,  but 

does  some  act ;  like  the  consideration  under  the  head  of  contract 

m  the  civil  law,  "  Fado  ut  facias  ?  "     Suppose,  for  instance.  A., 

living  in  Jamaica,  sends  a  cargo  to  B.,  resident  in  London ;  who 

is  not  to  receive  any  benefit,  but  is  to  deliver  it  over  to  another 

person  ;  and  is  directed  to  insure.    B.  may  refuse  to  receive  the 

cargo :  but  if  he  consents  to  receive  it,  though  it  is  for  the  benefit 

of  the  consignor,  he  is  bound  to  make  the  insurance ;  and  many 

actions  have  been  brought  upon  that  principle. 

I  am  not  prepared  to  say,  this  case  goes  the  whole  length  of 
that :  but  it  deserves  consideration,  whether  a  woman,  having 
no  desire  to  enter  into  this  contract,  no  means  of  performing  it, 
another  person,  not  merely  making  a  spontaneous  promise,  but 
causing  her  upon  the  faith  of  his  promise  to  place  herself  in  a 
situation,  insuring  her  ruin,  if  he  should  not  perform  it ;  and 
having  executed  part,  which  is  a  strong  indication  of  the  ^nature  [  *159  ] 
of  the  transaction,  cannot  in  equity  be  compelled  to  execute  the 
remainder ;  though  the  particular  forms  of  law  might  not  enable 
the  plaintiff  to  reach  it  by  an  action.  The  question  is,  whether 
this  is  a  case  of  that  description ;  or  mere  nud/um  pactum ;  with  a 
performance  of  part :  giving  no  action  for  the  remainder  ? 

The  Lord  Chancellor  :  jy^.  26. 

I  have  no  doubt,  that  Mrs.  Garmichael  is  entitled  to  stand  as  a 
creditor  of  the  testator  at  law  in  respect  of  this  transaction ;  and 
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CB06BIE  that  she  might  sustain  an  action  for  money  laid  out  and 
H'DouAL.  expended  for  him.  My  opinion  therefore  is,  that  the  Master 
has  not  drawn  an  improper  conclusion  from  the  facts,  stated  in 
the  report ;  and  that  opinion  stands  upon  this  ground.  There  is 
no  doubt,  that  Brown  could  not  have  resorted  to  the  testator  for 
the  purchase-money  of  this  house ;  the  conveyance  being  made 
to  Mrs.  Carmichael,  not  to  the  testator ;  against  whom  therefore 
Brown  could  not  maintain  an  action,  and  must  have  been  non- 
suited :  the  parol  contract  being  merged  in  the  written  one.  .  But 
the  question  is,  not  what  action  could  be  maintained  by  Brown 
against  the  testator,  not  being  the  legal  purchaser,  but  what 
action  Mrs.  Carmichael  could  maintain  against  the  testator. 
The  evidence  states  directions  given  by  the  testator  to  Biley  to 
purchase  this  house;  that  after  the  purchase  by  Biley  the 
testator  informed  Mrs.  Carmichael,  he  much  approved  of  the 
terms,  and  had  given  directions  to  Biley  to  complete  it ;  and 
pursufimt  to  the  directions  of  the  testator  an  agreement  wa9 
prepared  between  Brown  and  Mrs.  Carmichael;  which  agreement 
was  made  in  her  name,  by  the  particular  desire  of  the  testator. 
My  opinion  is,  that  this  is  a  sufficient  foundation  for  an  action  of 
[.*160]  ^assumpsit;  and  in  the  nature  of  the  thing  the  Statute  of 
Frauds  has  no  relation  to  it.  The  engagement  between  them 
was,  that  the  testator  having  originally  made  the  purchase,  and 
engaged  to  pay  the  money  to  Brown,  directed  the  conveyance  to 
be  made  in  Mrs.  Carmichaers  name  ;  which  she  executed  upon 
the  faith,  that  he  would  deliver  her  from  the  payment  of  the 
money  and  performance  of  the  covenants.  That  forms  a 
consideration  in  the  law.  The  Statute  of  Frauds  has  nothing  to 
do  with  it ;  *  for  this  is  not  an  engagement  to  answer  for  the  debt 
of  another :  but  upon  the  faith,  that  he  will  deliver  her  from 
the  consequences,  she  undertakes  to  bind  herself.  The  principle 
of  law  upon  these  actions  is,  that  though  upon  a  mere  voluntary 
promise  an  action  does  not  lie,  yet,  if  one  man  binds  himself  to 
pay,  and  does  not  pay  money  in  consequence  of  an  obligation, 
undertaken  by  another,  the  one  has  money,  which  in  equity  and 
conscience  ought  to  be  the  money  of  the  other ;  and  that  is  not 
nvdum  pactum. 

The  exception  was  overruled. 
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LAMBERT,  Ex  paete.  im. 

(13  Veaey,  179—180.)  ^^  ^• 

The  voluntary  payment  of  accommodation  bills  for  honour  of  tho      Kbskine, 
drawer  confers  no  right  against  the  acceptor.  ^*^' 

[  179  1 

[The  report  of  this  case  is  fully  stated  and  corrected  by 
Malinb,  V.-C.  from  the  Registrar's  book  in  Ex  parte  Swann  (1868) 
L.  R.  6  Eq.  at  p.  361.  See  now  The  Bills  of  Exchange  Act, 
1882,  8,  65  (5).] 


STURGIS  V.  CORP.t  i806. 

(13  Vesey.  190—192.)  ^'^'^' 

A  married  woman  considered  as  a  feme  eole  as  to  property,  settled  to    Rolls  Court, 
lier  separate  use,  whether  in  possession  or  reversion ;  and  as  such  there-    Gbant,  M.R. 
fore  may  sell;  if  not  particularly  restrained  by  the  instrument.    Her        f  190  1 
consent  on  examination  required  only  to  waive  her  equity  to  have  a 
settlement  out  of  her  equitable  interest;    not  to  pass  her  sepaorato 
property. 

By  deed-poll,  dated  the  15th  of  March,  1804,  it  was  declared 
and  agreed,  that  the  trustees,  therein  named,  and  the  survivors, 
&c.  should  stand  possessed  of  and  interested  in  a  sum  of  4,000/. 
S  per  cent.  Consol.  Bank  Annuities,  which  had  been  previously 
transferred  into,  and  was  standing  in,  their  names,  and  the 
•dividends  and  annual  proceeds  thereof,  upon  the  trusts  and  for 
the  intents  and  purposes  after  declared :  that  is  to  say,  after  a 
trust  to  pay,  apply,  and  dispose  of,  the  dividends  and  annual 
proceeds,  amounting  to  the  sum  of  120Z.  as  and  when  the  same 
should  from  time  to  time  become  due  and  payable,  unto  Ann 
Sturgis  and  her  assigns  for  her  life ;  from  and  after  her  decease 
upon  farther  trust,  that  they,  the  said  trustees,  &c.  should  pay 
and  apply  the  dividends  and  annual  proceeds  into  the  proper 
liands  of  Martha  Sturgis  for  her  sole  and  separate  use  for  and 
during  the  term  of  her  natural  life,  and  not  to  be  subject  or 
liable  to  the  debts,  control,  or  engagements,  of  her  husband ;  and 
ior  which  the  receipt  of  Martha  Sturgis  alone  notwithstanding 
lier  coverture  should  be  a  good  and  sufficient  discharge;  and 

t  King  v.  Lucaa  (1883)  23  Ch.  D.  712,  63  L.  J.  Ch.  64,  49  L.  T.  216. 


170  1806.    CH.    18  VESEY,  190—191.  [r.r. 

8TUBGI8      from  and  after  the  decease  of  the  survivor  of  Ann  Sturgis  and 

CoBP.        Martha  Sturgis,  then  upon  trust  to  pay,  assign  and  transfer,  the 

said  sum  of  4,000Z.  Bank  Annuities,  and  all  dividends  and 

annual  proceeds,  if  any  such  should  then  have  accrued  due  for 

the  same,  unto  Joseph  Sturgis  the  younger,  his  executors,  &c. 

In  September,  1804,  Joseph  Sturgis  the  elder,  the  husband  of 
Martha  Sturgis,  purchased  from  his  son  Joseph  Sturgis  the 
younger  his  reversionary  interest  in  the  Bank  Annuities, 
after  the  death  of  Ann  Sturgis  and  his  mother ;  which  was 
[  •isi  ]  assigned  accordingly  by  deed,  dated  *the  6th  of  September,  1804, 
Joseph  Sturgis  the  elder  and  Martha  Sturgis  put  up  the 
reversionary  interest  in  the  Bank  Annuities  to  sale  by  auction, 
Ann  Sturgis  being  still  living ;  at  which  sale  the  defendant  was 
declared  the  purchaser ;  and  upon  an  objection,  taken  by  him  to 
the  title,  the  bill  was  filed  by  Joseph  Sturgis  the  elder,  and  his 
wife  ;  praying  a  specific  performance  of  the  contract. 

The  defendant  by  his  answer  suggested,  that  a  proper  assign- 
ment of  the  reversion  could  not  be  made  to  him  without  the 
private  examination  of  Martha  Sturgis  :  a  married  woman ;  who 
has  an  interest  in  the  reversion ;  and  ought  to  give  her  consent 
thereto  in  Court. 

Mr.  Home,  for  the  plaintiffs  : 

*  *  This  instrument  has  no  restriction  upon  the  limitation 
to  the  separate  use  of  Mrs.  Sturgis;  and  the  nature  of  the 
interest,  being  reversionary,  cannot  make  a  difference. 

Mr.  Richards,  for  the  defendant,  the  purchaser  *  ♦  dis- 
tinguished this  as  the  case  of  a  reversionary  interest,  as  to 
which  the  Court  cannot  take  the  consent ;  and  mentioned 
Ricliards  v.  Chambers  A 

The  Masteb  of  the  Bolls  : 

Where  property  is  settled  to  the  separate  use  of  a  married 
woman,  examination  is  not  necessary.  If  the  principle  is,  that 
she  is  as  to  that  property  a  feme  sole,  and  has  a  disposing  power, 
as  such,  she  has  as  much  a  disposing  power  over  her  reversionary 
interest,  as  over  her  interest  in  possession.    My  opinion  therefore 

t  8  B.  B.  44  (10  Yes.  580}. 
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IB,  that  the  property  never  passes  by  force  of  the  examination :      Stubois 
that  Bhe  cannot  pass  any  property  by  force  of  the  examination,        cobp. 
and  the  examination  is  of  use  only,  as  parting  with  the  equity. 

The  decree  was  pronounced  accordingly. 


•      PERRY  V.  BARKER.  ^^ 

(8  Yesey,  525—531 ;  13  Vesey,  198—205.)  May  26. 

After  f oreolosare  and  sale  an  action  by  the  mortgagee  for  the  balance 

opens  the  foreclosure.  Eldon,  L.C. 

Therefore  such  action  will  be  restrained  unless  there  is  a  reasonable  1806. 

probability  that  the  mortgagee  will  be  able  to  tender  a  reconveyance  of  iVcw.  27. 

the  property  to  the  mortgagor  upon  redemption  by  him  within  a  given  ^^^'  ^>  ^^*  ^^* 

time.  — 

Ebskike, 

The  defendant,  a  mortgagee  of  a  term  of  600  years,  to  secure  L*^* 
the  sum  of  8002.  and  interest,  by  indentiures,  dated  the  27th  of  C  ^^^  3 
April,  1790,  with  the  usual  covenants,  and  a  joint  and  several 
bond  by  the  plaintiffs,  the  mortgagors,  in  Hilary  Term  1797  filed 
a  bill  of  foreclosure.  Upon  the  1st  of  February,  1798,  the 
nsoal  decree  was  made.  The  Master's  report,  dated  the  14th  of 
May,  ascertained  the  sum  due  to  be  909Z.  18s.  5d.  In  July,  the 
mortgagee  took  possession.  Upon  the  15th  of  November,  1798, 
the  decree  of  foreclosure  was  made  absolute.  In  February,  1799, 
the  mortgagee  sold  the  estate  by  auction  for  8002.,  and  after- 
wards brought  an  action  upon  the  bond  for  1852.  8s.  Sd. ;  with 
interest  from  the  28th  of  June,  1799;  when  the  sale  was 
completed.  The  bill  was  filed  in  1808 ;  praying  a  redemption 
and  an  injunction ;  or,  that  the  defendant  may  be  decreed  to 
have  elected  to  take  the  premises  in  satisfaction  of  his  demand ; 
and  may  in  that  case  be  decreed  to  deliver  up  the  bond,  and  be 
for  ever  restrained  from  proceeding  against  the  plaintiffs. 

Upon  an  interlocutory  motion  for  an  injunction  before  Lord 
Eldon,  L.  C.  on  the  26th  of  May,  1808,  (reported  in  8  Yesey  at 
p.  580)  his  Lordship  delivered  the  following  judgment : 

Thb  Lobd  Chancellor  :  r  g  Ves.  530  ] 

No  case  has  been  produced,  previous  to  1786,  in  which  after  a 
foreclosure  the  mortgagee  has  brought  the  estate  to  sale ;  and 
afterwards  brought  an  action  for  the  money.  That  circumstance 
has  some  weight.    Mr.  Haddocks,  who  knew  the  practice  of  the 
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Pebkt  Court  well,  felt  great  difBcolty  in  contending  broadly,  that  the 
Baskbb.  mortgagee  might  sell  the  estate  after  foreclosure,  and  then 
proceed  upon  the  bond ;  and  was  driven  to  the  admission,  that 
the  foreclosure  was  opened  under  those  circumstances;  at  the 
same  time  stating,  not  very  consistently,  that  the  action  might 
be  for  the  remainder.  The  action  in  that  case  must  have  been 
for  the  whole  money ;  for  it  was  an  action  upon  the  bond.  But 
consider,  how  it  would  be,  if  the  action  was  upon  the  covenant ; 
laying  the  damages  for  the  remainder  of  the  money.  It  is  not 
[  •531  ]  *very  consistent  to  say,  you  open  the  foreclosure ;  desiring  him 
to  bring  in  only  the  remainder  of  the  money ;  for  the  consequence 
of  opening  the  foreclosure  would  be,  that  a  new  account  should 
be  taken  of  the  principal  and  interest;  and  the  money  to  be 
brought  in  upon  that  footing  should  be  all,  that  is  due,  or 
nothing.  The  case  of  Tooke  v.  Hartley  \  certainly  does  not 
decide  this;  for  the  estate  in  fact,  sold,  or  not,  was  in  the 
possession  of  the  mortgagee ;  and  if  placed  in  the  same  situation 
as  if  there  had  been  no  foreclosure,  the  estate  being  in  his 
possession,  what  was  required  by  justice  as  to  the  re-conveyance 
might  be  done  by  the  Court.  But,  where  it  is  sold  to  a  stranger, 
that  cannot  be.  The  power  of  re-conveyance  is  gone,  and  the 
mortgagor  cannot  have  the  right,  if  it  is  to  be  considered  opened. 
At  the  same  time  I  certainly  understood  Lord  Thublow's 
opinion  to  have  been,  that,  whether  the  estate  was  sold  to  a 
stranger,  or  remained  in  the  possession  of  the  mortgagee,  there 
was  no  distinction ;  but  an  action  might  be  brought  for  the 
difference.  That  opinion  of  Lord  Thublow,  and  the  circumstance 
that  this  particular  case  was  never  decided,  makes  it  proper  at 
present  to  grant  the  injunction,  extending  it  to  stay  trial ;  the 
plaintiff  paying  the  money  into  Court. 

1806.  ^^  cause  now  came  on  for  trial  before  Lord  Erskine,  L.  G.  as 

JV/>t».  27.      reported  in  18  Vesey,  198. 


[13VC8.199] 


The  Solicitor-Oeneral,  Mr,  Alexander,  and  Mr.  Martin,  for 
the  plaintiffs : 

[  200  ]  *    *    The  proposition  is,  that  the  bond  cannot  be  put  in  suit 

t  2  Br.  C.  0.  126. 
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without  making  it  again  a  mortgage ;  and  then  the  foreclosure  is       Psbby 
opened;   and  the  right  of  redemption  revives:   Dashwood  v.      babkeb. 
BlythesayA     *     ♦    ♦ 

The  only  case,  that  has  raised  a  doubt  upon  this,  Tooke  v. 
Hartley, t  does  not  amount  to  a  decision.  The  defendant's 
counsel  admitted  all,  that  is  now  contended ;  that  the  foreclosure 
was  opened.  Lord  Thxjblow  intimates  an  opinion,  that  the 
mortgagee  had  a  right  to  proceed  in  the  action ;  but  does  not 
say,  the  consequence  is,  that  he  has  a  right  to  keep  the  estate. 
The  effect  of  opening  the  foreclosure  is,  that  the  *right  of  [  *-^^  - 
redemption  revives ;  and  the  mortgagee,  having  sold  the  estate, 
must  either  get  it  back,  so  that  the  mortgagor  may  redeem, 
or  must  be  considered  as  having  elected  to  take  the  estate. 
The  foreclosure  cannot  be  opened  to  one  effect,  and  not  to 
another.  *  *  The  principle  must  be,  that,  if  the  creditor 
chooses  to  proceed  upon  his  personal  securities,  the  estate  must 
be  a  pledge ;  but  if  it  is  not  longer  a  pledge,  if  he  has  made  it 
incapable  of  being  so  treated,  the  debt  must  be  considered 
satisfied. 

Mr.  Richards  and  Mr.  Heald,  for  the  defendant : 

Though  the  estate  is  sold,  the  mortgagee  is  entitled  to  proceed 
upon  the  bond.  The  distinction  of  Tooke  v.  Hartley,  is,  that 
the  mortgagee  had  himself  bought  in  the  estate,  and  therefore 
had  the  power  of  restoring  it.  But  Lord  Thublow's  opinion,  as 
represented  by  Lord  Eldon  is  in  favour  of  the  mortgagee ;  and 
is  founded  upon  the  law  of  this  Court.  *  *  The  decision,  ^  ^^^  ^ 
that  the  foreclosure  is  opened,  proves  only,  that  the  estate  must 
be  brought  into  the  account :  but  if  the  pledge  is  not  sufficient 
to  pay  the  debt,  the  creditor  may  resort  to  his  other  securities. 
The  Court  by  confining  a  person,  who  contracted  for  two 
securities,  to  one,  would  commit  great  injustice.    *    *    * 

The  Solicitor-Oeneral,  in  reply : 

The  admission,  that  the  foreclosure  is  opened  by  the  action, 
with  the  consequence,  that  the  right  of  redemption  revives, 

t  1  £q.  Ca.  Ab.  317.  the  SoUdtor'GeTieral  from  hia  own 

t  2  Br.  C.  C.  125.    Cited  also  by     note. 
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Pebbt  decides  this  case ;  amounting  to  this,  that  the  mortgagee  cannot 
Babkeb.  proceed  to  recover  his  debt  withoat  restoring  the  estate ;  which 
[  ♦203  ]      ^  tliis  instance  he  *cannot  do.    *    *    * 

[  204  ]       The  Lord  Chancellor  : 

The  importance  of  the  subject,  and  the  opinion,  which,  as 
Lord  Eldon  has  distinctly  stated  his  conception  of  it,  I  shall 
consider  as  Lord  Thurlow's  opinion,  justify  me  in  pausing  upon 
this  case.  My  opinion  at  present  inclines  to  a  middle  course  ; 
that,  though,  when  a  mortgagee  has  obtained  a  decree  of 
foreclosure,  the  estate  is  his,  if  he  will  bring  an  action,  he  shall 
give  the  mortgagor  an  opportunity  to  redeem;  and  the  true 
equity  and  justice  of  the  case  seem  to  be,  that  the  foreclosure  is 
opened  by  the  action  ;  but  there  must  be  some  mode  of  bringing 
forward  the  mortgagor ;  giving  him  notice,  that  he  may  redeem ; 
or  the  mortgagee  previously  acknowledging,  that  he  is  a  trustee. 

Dec.iG.      The  Lord  Chancellor: 

I  continue  of  the  opinion  I  expressed ;  which  is  confirmed  by 
an  opinion  of  Lord  Bedesdale.  As  I  think,  the  foreclosure  is 
opened,  and  the  sale  was  so  long  ago  as  1799,  and  the  defendant's 
demand  is  so  inconsiderable,  it  is  scarcely  possible,  that  he 
should  seek  to  put  himself  in  circumstances,  that  would  allow 
the  mortgagor  to  redeem ;  the  consequence  of  which  would  be, 
that  the  mortgagee  must  account  for  the  rents  and  profits,  as  if 
no  sale  had  taken  place ;  but  he  had  continued  in  possession. 
Under  these  circumstances  therefore  I  think  the  best  decree  will 
be  to  make  the  injunction  perpetual. 
[  205  ]  I  ought  not  however,  to  do  that  without  observing,  that  I  am 

not  sure,  whether  the  embarrassment  upon  this  subject  has  not 
arisen  from  this;  that  the  Court  in  one  respect  does  not  act 
altogether  up  to  its  own  principle  in  the  case  of  a  mortgage. 
The  mortgagee  takes  a  double  security :  the  personal  covenant  of 
the  mortgagor,  and  usually  a  bond  also,  and  a  pledge  of  the 
estate.  If,  before  he  files  a  biU  of  foreclosure,  he  sues  upon  the 
bond,  or  brings  an  ejectment,  the  Court  will  not  stop  any  of  his 
remedies.  But  if  he  files  a  bill  of  foreclosure,  and  the  mortgagor 
is  unable  to  procure  the  money,  the  estate,  whatever  may  be  the 
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value,  is  gone.  Is  it  not  extraordinary  then,  that  he  should  have 
the  advantage  both  way;  that,  foreclosing,  he  shall  keep  the 
estate,  though  of  much  greater  value;  but,  if  it  is  a  scanty 
secnrity  he  shall  recover  the  difference?  What  I  mean  by 
presuming  to  say,  the  Court  has  not  acted  up  to  its  principle,  is 
this ;  that  perhaps,  instead  of  a  foreclosure,  a  decree  for  sale  of 
the  estate  would  be  more  analogous  to  the  relative  situation  of 
lender  and  borrower ;  and  I  am  informed  by  Lord  Bedesdale, 
that  such  is  the  course  in  Ireland  :  a  decree  for  sale  instead  of  a 
foreclosure ;  and  if  the  sale  produce  more  than  the  debt,  the 
surplus  goes  to  the  mortgagor :  if  less,  the  mortgagee  has  his 
remedy  for  the  difference. 

In  this  instance,  if  there  was  any  probability,  that  this 
mortgagee  could  get  the  estate  back  again,  he  ought  to  have  a 
time  limited  for  that  purpose:  then  he  ought  to  tender  a 
conveyance;  and  the  mortgagor  should  have  a  given  time  to 
redeem:  but  under  the  circumstances  of  this  case,  the  mort- 
gagee's demand  being  so  inconsiderable,  the  proper  decree  is  an 
injunction.  I  shall  not  give  costs ;  as  there  has  been  a  doubt 
upon  the  subject. 


Pbrbt 

V. 
BABKB&, 


THELLTTSSON  v.  WOODFOED. 
WOODFOED  V.  THELLUSSON. 

(13  Veaoy,  209—22^.) 

WiU,  diiecting,  that,  in  case  the  testator  shall  enter  into  oontraots  for 
the  purchase  of  lands,  and  die  before  the  oonyeyanoe,  such  contracts 
tAttt}}  be  carried  into  execution,  and  the  money  paid  out  of  his  personal 
estate,  and  the  oonyeyanoe  be  to  his  trustees,  their  heirs,  &c.  to  the  uses 
of  his  will.  The  heir  at  law,  haying  interests  bequeathed  to  him,  put  to 
election. 

The  only  instances  of  limiting  the  principle  of  election  are  an  attempt 
to  devise  by  a  will  not  duly  executed :  2ndly,  an  attempt  to  devise  by 
an  infant.t 

The  will  of  Peter  Thellusson,  dated  the  2nd  of  April,  1796, 
devising  all  his  estates,  manors,  &c.  at  Brodsworth,  and  other 


t  It  has  since  been  held  that  the 
attempt  to  create  an  interest  by  an 
appointment  which  was  too  remote 
wonld  not  raise  a  case  of  election: 
la  re  Warrm^s  Tru$U  (1884)  26  Ch. 


D.  208,  63  L.  J.  Ch.  787,  60  L.  T, 
464 ;  but  that  point  requires  further 
consideration:  see /n  re  BrooksbankyM 
Ch.  D.  165,  66  L.  J.  Ch,  82, 66  L.  T. 
693.— O.  A.  S. 


1806. 

July  21, 22. 
iee.  6. 


Ebskine, 
L.C. 

[209] 
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Thkllubson  places  in  the  county  of  York,  and  all  the  messuages  or 
w'ooDFoio).  tenements,  lands,  hereditaments,  or  premises,  for  the  purchase 
whereof  he  had  entered  into  any  contract  or  contracts  in  writing, 
with  the  benefit  of  such  contract  and  contracts  respectively,  and 
all  other  his  real  estates,  whatsoever  and  wheresoever,  to  the  use  of 
trustees,  their  heirs  and  assigns,  upon  the  trusts  after  mentioned, 
contained  the  following  clause : 

**  In  case  I  shall  in  my  lifetime  enter  into  any  contracts  for 
the  purchase  of  any  lands,  tenements,  or  hereditaments,  and  I 
shall  happen  to  die,  before  the  necessary  conveyances  thereof  are 
[  *2io  ]  executed,  I  order  *and  direct,  that  all  and  every  such  contract  or 
contracts,  so  entered  into  by  me  as  aforesaid,  shall  be  completed 
and  carried  into  execution  by  my  said  trustees  after  my  death, 
and  that  the  purchase-monies  for  such  respective  estates  and 
premises  shall  be  paid  by  them  by  with  and  out  of  my  personal 
estate  and  effects,  and  that  the  deeds  and  conveyances  thereto 
respectively  shall  be  made  to  them,  their  heirs  and  assigns ;  and 
that  they  and  every  of  them  shall  stand,  remain,  and  be,  seised 
and  possessed  of  all  and  singular  the  premises  so  to  be  conveyed 
upon  under  and  subject  to  such  and  the  same  uses,  trusts, 
limitations,  provisoes,  and  conditions,  as  are  in  and  by  this  my 
will  created,  expressed,  and  declared,  of  and  concerning  the 
estates  hereby  directed  to  be  purchased  by  and  with  the  aforesaid 
residuum  of  my  estate  and  effects  in  the  manner  hereinbefore* 
mentioned." 

The  testator  within  a  month  before  his  death,  had  contracted 
for  the  purchase  of  real  estates  to  the  amount  of  80,0002. 

The  bill,  filed  by  the  trustees,  prayed,  that  the  trusts  of  the 
will  may  be  established ;  and  that  it  may  be  declared,  whether 
Peter  Isaac  Thellusson,  as  heir  at  law  of  the  testator,  is  or  is  not 
entitled  to  such  parts  or  particulars  of  his  real  estate,  as  were 
conveyed  to  him  after  making  his  will;  and  also  to  such 
particulars  of  his  real  estates  as  were  purchased,  contracted,  or 
agreed  to  be  purchased,  by  the  testator  after  making  his  will ; 
and  to  have  such  of  the  said  contracts  as  remained  un- 
performed at  his  decease  completed  for  the  benefit  of  his  said 
heir  at  law,  and  to  have  the  purchase-money  paid  out  of  the 
personal  estate  of  the  testator ;  and  particularly,  that  it  may  be 
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declared,  *whether  the  heir  is  entitled  to  such  last  mentioned  Thellitssoii 
real  estates,  and  also  to  the  legacies  and  bequests  in  the  will ;  woodford. 
and,  if  not,  then  that  he  may  be  pat  to  his  election.  [  •^n  ] 

The  decree,  dismissing  the  bill,  filed  by  the  widow  and  children 
of  the  testator,  as  far  as  it  sought  to  have  the  trusts  of  the  will 
declared  void,  and  establishing  the  will,  giving  directions  for 
carrying  the  trusts  into  execution,  and  declaring  a  trust,  as  to  the 
estates,  contracted  for  by  the  testator  after  the  date  of  his  will, 
for  the  heir,  reserving  the  question,  whether  he  would  be  entitled 
to  the  personal  bequests,  having  been  affirmed  by  the  House  of 
Lords  upon  appeal,!  the  question  of  election  was  brought 
forward  upon  the  petition  of  the  trustees. 

Mr.  Martin,  and  Mr.  A.  BuUer,  for  the  petition :  the 
Attorney-General^  for  the  trustees  and  for  the  Grown;  Mr. 
Alexander,  for  the  grand-children : 

Though  no  authority  upon  the  subject  of  election  appears  to 
apply  precisely  to  this  case,  the  principle  is  clear.  From  the 
period  of  Noys  v.  Mordaunt,l  the  earliest  case,  the  rule  has 
prevailed  universally,  that  a  man  shall  not  take  a  benefit  under 
a  will,  or  any  other  instrument,  and  at  the  same  time  disappoint 
the  provisions  of  that  instrument.  *  *  If  a  legacy  is  [  212  ] 
bequeathed  to  A.  in  consideration,  that  he  shaU  convey  an  estate 
to  B.  there  is  no  occasion  to  look  farther  than  to  the  personal 
legacy :  a  condition  being  expressly  annexed  to  it,  which  must  be 
complied  with.  But  that  is  not  the  form,  in  which  the  case  of 
election  usually  appears.  There  is  generally  no  express  con- 
dition :  but  a  condition  is  by  implication  considered  as  annexed 
to  the  legacy.  If  a  legacy  is  bequeathed  to  A. ;  and  A.'s  real 
estate  is  by  a  codicil  duly  attested  given  to  B.,  that  codicil  cannot 
pass  that  estate :  but  it  will  raise  a  case  of  election ;  and  if  he 
elects  to  keep  his  estate,  satisfaction  must  be  made  to  the 
devisee,  as  far  as  he  is  disappointed,  out  of  the  legacy.  But,  if 
the  codicil  is  not  attested  according  to  the  Statute  of  Frauds, 
there  is  not  a  case  of  election ;  the  statute  not  permitting  the 
Court  to  look  at  the  codicil,  unattested,  with  reference  to  real 

t  8  E.  B.  104  (U  Ves.  112).  t  2  Vem.  581. 
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Thbllussok  estate.    The  effect  is,  not  only  that  the  attempt  to  dispose  is 

mm 

Woodford,   ineffectual,  but,  that  the  Court  cannot  look  at  the  instrument  as 
evidence  of  the  intention  to  devise  real  estate.    *    ♦    * 
[  213  ]  There  is  considerable  force  in  the  objection,  that  the  Court 

may  read  the  will  for  the  purpose  of  getting  at  the  intention ; 
confining  the  operation  of  the  statute  to  the  effect  of  the 
instrument.  But  that  distinction  is  not  supported  by  the 
authorities.  Lord  Habdwicee  clearly  went  upon  this  ;  that  the 
Court  could  not  look  at  the  instrument.  Hearle  v.  Greenhank\ 
is  the  first  case  of  that  kind;  and  the  subsequent  case,  of 
Boxighton  \.  Boughton^l  contains  the  best  commentary  upon  it. 
Lord  Habdwicke,  the  former  case  being  pressed  upon  him,  takes 
the  distinction,  that,  as  the  will  then  before  him  contained  an 
express  condition,  there  was  enough  to  raise  the  case  of  election; 
but  in  the  other  case  there  was  nothing  to  shew,  that  the  real 
estate  was  devised ;  as  no  legal  evidence  of  that  intention  was 
before  the  Court.  The  distinction,  that  the  will  cannot  be  read, 
that  a  will  unattested  is  not  evidence  as  to  real  estate;  is 
sensible,  and  does  not  break  in  upon  the  general  rule :  to  which 
there  is  no  exception,  that  does  not  proceed  upon  the  circum- 
stance, that  the  instrument  is  not  in  evidence  before  the  Court. 
[  214  ]  That  distinction  is  followed  by  Lord  Eldon  in  *  *  Rich  v. 
CockeU.%  The  inclination  of  Lord  Habdwicke  not  to  confine  the 
rule,  and  to  apply  it,  wherever  it  can  be  applied,  is  apparent ; 
for  there  is  strong  reason  to  say,  the  case  of  Boughton  v. 
Boughton  is  within  Hearle  v.  Greenbank. 

In  this  will  the  intention  is  perfectly  clear.  The  testator  has 
declared  it  in  express  terms.  The  disposition  fails  for  a  reason, 
different  from,  and  having  no  analogy  to,  that,  by  which  it  was 
defeated  in  the  other  cases,  to  which  the  doctrine  of  election  was 
not  considered  applicable.    *    *    ♦ 

[  215  ]  The  Solicitor-Generaly  Mr.  Perceval,  and  Mr.  Bell,  for  the 

heir  at  law : 

No  instance  can  be  produced  of  a  person,  compelled  upon  the 
doctrine  of  election  to  give  up  a  freehold  estate,  which  he  takes 

t  1  Yes.  Sen.  298 ;  3  Atk.  695.  §  7  B.  B.  227  (9  Yes.  369). 

X  2  Yes.  SeD.  12. 
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as  heir  at  law.    That  point  will  now  be  decided  for  the  first    Thbllumon 

^^«-     *     *     *  Woodford. 

The  case  of  Boughton  v.  Boughton  f  is  not  a  case  of  election.  [  216  ] 
That  is  a  case  of  construction,  upon  a  condition  expressed ; 
falling  under  another  consideration,  and  to  be  determined  upon 
a  different  principle,  and  different  reasons,  from  those,  upon 
which  the  case  of  election  depends ;  which  always  arises  upon  an 
implied  condition.  The  former  involves  only  two  considera- 
tions :  let.  Whether  a  condition  is  annexed :  2dly,  Whether  it  is 
legal.  In  Boughton  v.  Boughton  the  will  was  not  duly  exe- 
cuted ;  but  effect  was  given  to  the  condition ;  as  it  was 
expressed ;  *  *  the  distinction,  always  taken,  is  between 
conditions  expressed  and  implied.     *     *     *  [  217 1 

il&".  Martin  in  reply  :  [  218  | 

*  *  Almost  all  these  cases  proceed  upon  want  of  power  in 
the  testator;  for  which  reason  the  will  is  inoperative;  either 
from  the  want  of  interest,  as  in  the  instance  of  a  tenant  in  tail, 
and  the  copyhold,  or  from  a  defect  in  the  execution,  or  incom- 
petence of  the  testator.  In  the  two  last  cases  the  Court  cannot 
look  at  the  instrument ;  with  the  exception  of  the  case  of  express 
condition,  Boughton  v.  Boughton.l  In  Hearle  v.  Greenbank^ 
the  infant  affected  to  give,  not  property,  that  was  not  *her  own,  C  *219  ] 
but  her  real  estate ;  and  the  ground,  taken  by  Lord  Habdwicke, 
was,  that  in  no  instance  could  the  Court  look  at  the  will  of  an 
infant  as  to  real  estate :  an  infant  being  by  the  statute  placed  in 
the  same  condition  with  reference  to  that  as  a  lunatic  ;  and  the 
will  of  the  former  as  to  real  estate  equally  inoperative.    *    ♦    ♦ 

The  intention  is  in  this  will,  as  strongly  indicated,  as  if  the 
testator  had  in  express  terms  called  upon  his  son  to  give  effect 
to  *these  contracts ;  and  no  precise  form  of  words  is  necessary.  [  ""220  ] 
The  heir,  insisting  upon  his  right,  will  defeat  that  disposition, 
which  the  testator  has  attempted,  but  had  not  power  to  make 
effectual.  This  is  upon  the  whole  one  of  those  cases,  in  which 
the  Court,  seeing  the  clear  intention  from  the  disposition,  made 
by  the  will,  opposes  the  doctrine  of  election  to  the  exercise  of  a 
right,  but  must  defeat  that  disposition. 

t  2  Yes.  Sen.  12.        t  2  Yes.  Sen.  12.        §  1  Yes.  Sen.  298;  3  Atk.  695. 
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Thellusbon  The  Lord  Chancellor: 

WooDFOBD.  The  prayer  of  the  bill,  filed  by  the  heir  at  law,  with  reference 
Dec.  16.  to  this  point,  is  in  efifect,  that  the  personal  estate  of  the  testator 
shall  be  applied  to  the  completion  of  these  contracts,  directed  by 
the  will  to  be  carried  into  execution,  for  the  benefit  of  the  heir ; 
and  that  he  in  opposition  to  the  will  may  take  as  heir  those 
estates,  so  contracted  for ;  and  the  trustees  may  stand  seised, 
to  his  use,  instead  of  the  uses  of  the  will.  I  give  the  judgment, 
which  I  find  myself  bound  to  give,  with  some  reluctance ;  con- 
sidering this  will  as  dictated  by  feelings,  not  altogether  consistent 
with  convenience.  But  this  appears  to  me  to  be  a  case  of 
election.  The  jurisdiction,  exercised  by  this  Court,  compelling 
election,  may  be  thus  described.  A  person  shall  not  claim  an 
interest  under  an  instrument  without  giving  full  effect  to  that 
instrument,  as  far  as  he  can.  If  therefore  a  testator,  intending 
to  dispose  of  his  property,  and  making  all  his  arrangement 
under  the  impression,  that  he  has  the  power  to  dispose  of  all, 
that  is  the  subject  of  his  will,  mixes  in  his  disposition  property, 
that  belongs  to  another  person,  or  property,  as  to  which  another 
person  has  a  right  to  defeat  his  disposition,  giving  to  that  person 
[  •221  ]  an  interest  by  his  will,  that  person  *8hall  not  be  permitted  to 
defeat  the  disposition,  where  it  is  in  his  power,  and  yet  take 
under  the  will.  The  reason  is  the  implied  condition,  that  he 
shall  not  take  both ;  and  the  consequence  follows,  that  there 
must  be  an  election ;  for  though  the  mistake  of  the  testator 
cannot  affect  the  property  of  another  person,  yet  that  person 
shall  not  take  the  testator's  property  unless  in  the  manner 
intended  by  the  testator. 

This  is  the  proposition.  But  it  has  been  said,  that  when 
a  testator  by  his  will  attempts  to  give  that,  which  is  not  his 
property,  but  which  he  supposes  to  be  his,  forming  his  different 
dispositions  upon  that  mistake,  non  constat,  what  he  would  have 
done,  had  he  been  aware  of  the  true  state  of  the  circumstances. 
The  best  answer  to  that  was  given  by  Lord  Alvanley  in  the  case 
of  Wliistler  v.  Webster ;  t  that  no  man  shall  claim  any  benefit 
under  a  will  without  conforming,  as  far  as  he  is  able,  and  giving 
effect  to  every  thing  contained  in  it,  whereby  any  disposition  is 

t  2  fi.  R.  260,  263  (2  Ves.  367,  370). 
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made,  shewing  an  intention,  that  such  a  thing  shall  take  place  ;  Thbllussox 

without  reference  to  the  circumstance,  whether  the  testator  had  woodfobd. 

any  knowledge  of  the  extent  of  his  power,  or  not :  nothing  can 

be  more  dangerous  than  to  speculate  upon  what  he  would  have 

done,  if  he  had  known  one  thing  or  another :  it  is  enough  to 

say,  he  had  such  intention ;  and  the  Court  will  not  speculate 

upon  what  he  would  have  done  in  the  different  cases  put :  if  the 

instrument  is  such  as  to  indicate,  what  the  intention  was,  the 

only  question  is,  did  he  intend  the  property  to  go  in  such  a 

manner :  not,  whether  he  had  power  to  do  so,  and  would  have 

done  it,  had  he  known,  he  could  not  without  a  condition  imposed 

upon  another  person  ;  whether  he  thought  he  had  the  right,  or, 

knowing  the  extent  of  his  authority,  ^intended  by  an  arbitrary      [  *222  ] 

execution  of  power  to  exceed  it,  no  person,  taking  under  the  will, 

shall  disappoint  it. 

In  every  case  of  election  there  must  be  an  intention  to  dispose 
of  that,  over  which  that  person  has  no  power  of  disposition. 
That  is  the  circumstance,  that  creates  election.  The  testator, 
with  this  peculiar  object,  the  application  of  his  personal  estate  to 
the  acquisition  of  great  landed  property,  was  not  aware  of  the 
distinction  between  real  and  personal  estate ;  and  therefore 
conceived,  that  under  this  direction  of  his  will  as  to  his  future 
contracts  for  purchases,  his  trustees  would  be  legally  seised 
according  to  the  uses  of  his  will.  As  he  had  not  the  power  to 
make  that  disposition,  the  heir  takes  those  estates,  that  cannot 
pass  by  the  will :  but  the  testator,  not  being  aware  of  that,  gives 
considerable  interests  to  his  heir;  but  gives  those  interests 
under  the  conception,  that  the  whole  property  and  arrangement 
were  subject  to  his  control ;  and  upon  that  ground  the  principle 
of  election  must  prevail. 

In  Noys  v.  Mordaunt  f  the  testator  imagined,  he  had  power 
over  the  estate ;  which  was  in  settlement ;  and  the  Lord  Keeper 
put  the  decision  upon  the  implied  condition.  That  case  was 
followed  by  Streatjield  v.  Streatfield,  I  and  several  cases.  *  * 
The  difGiculty  upon  a  plain,  simple,  principle  first  occurred  in 
the  case  of  Hearle  v.  Qreenhanlc^  But  I  do  not  apprehend, 
that  this  case  will  be  embarrassed  by  that  decision.    Lord  Hard- 

t  2  Yem.  681.  t  For.  176.  §  1  Yes.  Sen.  298;  1  Atk.  695. 


182  1806.    CH.    18  VESEY,  222—224.  [r.b. 

Thellusson  wicke  held,  that  the  act  of  the  infant  had  no  effect ;  that  there 
WooDFOBD.    ^^s  ^0  disposition  as  to  the  real  estate ;  and  therefore  a  case 
of  election  did  not  arise. 
[  223  ]  This  is  the  case  of  a  man,  having  a  clear  right  to  dispose  by 

will  both  of  his  real  and  personal  estate :  but  his  disposition 
fails  as  to  these  real  estates  by  his  ignorance  of  the  distinction^ 
that  a  will  of  a  subsequent  date  was  necessary.  There  is  there- 
fore, as  in  the  case  of  Hearle  v.  Greenbank^  no  will,  that  can 
touch  these  real  estates.  As  to  the  case  of  a  devise,  with  two 
witnesses  only,  the  intention  is  as  plain  as  in  Noys  v.  Mordaunt : 
why  then  should  not  the  Court  say  in  the  former  case,  the  inten- 
tion is  clear ;  but. cannot  as  to  the  real  estate  have  legal  effect, 
from  the  omission  of  a  third  witness,  by  mistake ;  as  in  the 
other  case  the  devisor  attempts  through  mistake  to  devise  an 
estate,  which  is  in  settlement,  or  belongs  to  another  person. 
The  opinion  of  Lord  Habdwicke  I  take  to  be  this.  A  devise  of 
real  estate  is  considered  as  a  matter  of  so  much  solemnity  and 
importance,  that  the  law  will  not  accept  proof  of  the  act  without 
the  evidence  of  three  witnesses.  If  not  so  proved,  it  is  nothing  : 
it  cannot  receive  notice.  The  intention  cannot  be  represented  ; 
for  it  cannot  be  presumed ;  and  there  is  no  evidence ;  the  will, 
not  being  executed  with  the  solenmity  prescribed  by  the  law  a& 
to  real  estate,  cannot  be  read  :  the  Court  cannot  see  any  devise 
of  real  estate :  and  therefore,  as  the  estate  does  not  appear  to  be 
de\dsed  away  from  the  heir,  no  act  appearing  to  be  done,  as  in 
this  case  the  act  does  appear  to  be  done  by  Mr.  Thellusson,  the 
heu*  cannot  in  that  case  be  put  to  election. 

The  case  of  Hearle  v.    Greenbank    stands  upon  the  same 
1^  *224  ]      ground ;  an  infant  under  the  statute  not  ^having  a  right  to  dis- 
pose of  real  estate.    The  Court  cannot  look  at  the  will.    It  is 
from  the  incapacity  of  the  person,  who  frames  it,  considered  as 
no  instrument. 

These  are  the  only  instances,  in  which  the  principle  has  been 
limited.  It  cannot  be  argued,  that  it  does  not  reach  an  heir  at 
law.  Lord  Habdwicke  would  not  put  the  case  of  an  heir  at  law 
by  way  of  illustration,  if  the  heir  could  not  under  any  circum- 
stances be  put  to  election.  The  principle  of  election  is  plain  and 
intelligible ;  that,  if  a  person,  being  about  to  dispose  of  his  own 


TOL.IX.]  1806.    CH.    18  VESEY,  224.  183 

property,  incladeB  in  his  disposition,  either  from  mistake  or  not,  Thbllubson 
property  of  another,  an  implication  arises,  that  the  benefit  woodfosd. 
under  that  will  shall  be  taken  upon  the  terms  of  giving  effect  to 
the  whole  disposition.  Mr.  Thellusson's  heir  takes  these  estates, 
as  if  his  father  had  not  made  a  will :  but  my  opinion  is,  that  he 
cannot  also  take  what  is  given  to  him  by  the  will.  He  must 
therefore  elect,  t 


BEADSHAW  v.   OXJTKAM.  isoc. 

(13  Vesey,  234—236.)  Dec^  I  % 

The  legal  personal  representatiye  of  a  mortgagor  of  realty  having  no  RolU  Gnn\ 
light  to  redeem  is  not  a  necessary  party  to  a  foreclosure  suit  by  the  Gsant,  ll.U. 
mortgagee.  [-  334  j 

Tenant  in  fee-simple  made  a  mortgage  by  creating  a  term  of 
1000  years ;  with  a  proviso,  in  the  usual  manner,  to  be  void  upon 
payment  by  the  heirs,  executors,  or  administrators.  A  bill  of 
foreclosure  was  filed  against  the  infant  heir  at  law,  and  also 
against  the  executrix,  his  mother. 

Mr.  Leach,  for  the  defendant,  the  executrix,  insisted,  that,       [  235  ] 
as  no  decree  could  be  had  against  her,  she  ought  not  to  have 
been  made  a  party,  and  the  bill  as  against  her  must  be  dismissed 
with  costs. 

Mr.  Hart  and  Mr,  Spranger,  for  the  plaintiff: 

This  is  a  mortgage  for  a  term  of  years.  A  mortgage  of  the 
inheritance  is  not  bound  to  make  the  executor  of  the  mortgagor 
a  party :  I  but  may  confine  himself  to  the  relief  against  the 
heir ;  who  alone  is  entitled  to  redemption ;  and  who  is  to  bring 
forward  the  executor,  to  exonerate  the  estate.  But  the  mortgagee 
has,  if  he  chooses,  a  right  to  bring  the  executor  before  the  Court ; 
as  he  is  entitled,  if  he  chooses,  to  have  his  money,  instead  of  a 

t  This  decree  was  affirmed  by  the  him,  who  has  the  equity,  yiz.  the 

House  of  Lords,  1  Dow,  249.  heir,  a  party ;  and  a  bill  for  satis- 

X  2  Br.  0.  0.  279;   see  the  note  faction    in    damages   for   want   of 

(A),  3  P.  Wms.  333,  taking  the  dis-  repairs,  &o. ;  for  which  the  personal 

tinction  between  a  bill  to  foreclose,  estate  is  the  natural  fund, 
where  it  is  only  necessary  to  make 
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Bbadsbaw  foreclosure.  But,  where  the  mortgage  is  of  a  term  of  years,  the 
OuT&Aii.  mortgagee  cannot  have  a  foreclosure ;  unless  in  the  first  instance 
he  brings  forward  the  personal  representative;  who  must 
redeem ;  and  who,  if  not  made  a  party,  might  after  the  fore- 
closure tender  the  money.  The  personal  representative  is  ex- 
pressly mentioned  in  the  proviso ;  to  be  void,  if  either  the  heir, 
executor,  or  administrator,  shall  pay  the  money.  As  the  per- 
sonal representative  is  bound  to  pay  the  mortgage,  if  she  has 
assets,  this  is  the  proper  time  to  call  upon  her. 

Mr.  Richards  (being  applied  to  by  the  Master  of  the  Bolls) 
said,  he  conceived,  that  the  personal  representative  had  nothing 
to  do  with  it.  It  was  however  said  at  the  bar,  that  the  practice 
of  the  late  Mr.  Lloyd  was  to  make  the  personal  representative  a 
party. 

The  Master  of  the  Bolls: 

With  that  species  of  term  the  personal  representative  has 
[  'ase  ]  nothing  to  do.  It  is  created  only  by  being  *mortgaged.  The 
executor  is  named  in  every  mortgage  deed ;  and  in  every  case 
the  personal  representative  is  to  pay,  if  there  are  assets ;  though 
the  heir  is  to  have  the  benefit.  But,  as  this  is  a  mere  matter  of 
practice,  farther  inquiry  should  be  made  upon  it. 

Dec.  19.  The  hill  was  dismissed  against  the  executrix ;  andy  by 

consent,  without  costs. 
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WOOD  V.  PENOYEE-t  i8o«- 

(13  Vesey,  325—337.)  ^^^' 

Legacies,  to   be   paid   out   of   money  due   on  mortgage,   "  when         ^807. 
recovered."    The  right  to  interest  at  4  per  cent.,  the  mortgage  producing    jp^j^  3^  5.  9. 
5,  does  not  depend  upon  the  time  when  the  money  is  recovered.  

(General  rule,  for  convenience,  considering  the  personal  estate  to  be    Rolls  Covrt, 
reduced  into  possession  a  year  from  the  death  of  the  testator ;  and  Grant,  M.R 
therefore  interest  upon  legacies  from  that  period,  unless  some  other  is        r  325 1 
fixed  by  the  will;  though  actual  payment  within  that  time  may  in 
many  instances  be  impracticable. 

Beference  by  the  will  to  the  time,  when  the  persona]  estate  shall  be 
got  in,  does  not,  without  the  most  plain,  distinct,  intention,  affect  the 
legal  presumption,  that  it  may  be  got  in  within  a  year. 

Thomas  Tolson  by  his  will,  dated  the  9th  of  May,  1788,  after 
payment  of  his  debts  gave  to  the  defendants  ♦Penoyre  and  Wood  [  *326  ] 
the  sum  of  6,0O0Z.,  secured  to  him  with  interest  at  5Z.  per  cent, 
upon  a  mortgage  of  the  estate  of  Sir  Lucius  O'Brien,  in  the 
county  of  Clare  in  Ireland,  and  all  his  legal  and  equitable  interest 
in  the  said  mortgage ;  upon  trust  to  carry  on  the  suits  depending 
in  Ireland  for  recovering  the  said  money,  in  case  it  should  not 
have  been  paid  in  the  testator's  life ;  and  pay  and  apply  the  said 
money,  when  recovered,  in  the  manner  hereinafter  mentioned. 
The  testator  afterwards  gave  the  following,  among  several  other, 
legacies : 

"  Also  I  give  to  my  said  trustees  the  sum  of  2,500Z.  to  be  paid 
within  six  months  next  after  my  decease ;  and  also  the  farther 
sum  of  2,500Z.  to  be  paid  out  of  the  money  due  on  the  Irish 
mortgage  when  the  same  shall  be  recovered ; "  upon  trust,  to 
place  out  the  said  two  sums  upon  Government  or  other  good 
securities,  and  pay  the  interest  or  dividends  to  the  testator's  niece 
Elizabeth  Holland  for  life,  for  her  separate  use :  and  after  her 
decease  to  divide  the  trust-money  among  her  younger  children 
equally. 

''  Also  I  give  and  bequeath  the  several  legacies  to  the  several 
persons  hereinafter  mentioned,  (that  is  to  say)  to  my  niece 
Elizabeth  Wood,  the  sum  of  1002.,  and  to  each  of  her  four  child- 
ren lOOZ.,  to  be  paid  as  soon  as  may  be  after  my  decease ;  and 

t  Lord  v.  Lord  (1867)  L.  E.  2  Ch.  782. 
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Wood       also  to  each  of  her  said  children  the  farther  sum  of  900Z.,  to  be 
PsNOYBB.     P&^d  out  of  the  money  due  on  the  Irish  mortgage  when  the  same 
shall  be  recovered." 

A  great  number  of  legacies  followed ;  and  then  this  clause : 
[  327 1  "  And  I  direct  that  the  legacies  hereinbefore  given  to  my  ser- 

vants, and  all  other  legacies  not  exceeding  lOOL  each,  shall  be 
paid  immediately  after  my  decease,  and  the  other  legacies,  with 
those  given  to  charitable  uses,  within  six  months  next  after  my 
decease." 

The  testator  gave  the  residue  of  his  estate  to  his  nephew  Joseph 
Lawrance  Darvall ;  and  appointed  his  trustees  to  be  two  of  his 
xecutors. 

At  the  time  of  the  testator's  death,  which  happened  soon  after 
the  execution  of  his  will,  and  at  the  death  of  his  niece  Elizabeth 
Holland  in  1791,  the  money,  due  on  the  mortgage,  was  still  out- 
standing. It  was  afterwards  received  with  a  considerable  arrear 
of  interest,  by  the  surviving  executors.  The  bill,  filed  by  the 
surviving  children  of  the  testator's  nieces  Wood  and  Holland,  and 
the  personal  representatives  of  those  who  were  dead,  prayed  a 
declaration,  that  the  plaintiffs  are  respectively  entitled  to  interest 
on  the  several  legacies  of  9002.  each ;  and  also  on  the  legacy  of 
2,5002.,  by  the  will  directed  to  be  paid  out  of  the  money  due  on 
the  mortgage,  at  the  rate  of  51.  per  cent,  from  the  death  of  the 
testator :  or,  if  not  from  that  time,  then  from  the  end  of  six 
months  after  his  death. 

Mr.  Alexander  and  Mr,  Daniel,  for  the  plaintiffs : 

The  question  arises  upon  the  words,  "  when  recovered  ; "  first,, 
whether  the  date  of  the  recovery  ought  to  be  the  period,  from 
which  the  interest  is  to  be  computed ;  if  not,  then  what  is  the 
period.  The  construction,  attempted  upon  these  words,  makes  the 
interest  depend  upon  accident,  and  the  diligence  of  the  trustee  *  * 
[  S28  ]  The  cases  establish  this  proposition,  that,  though  an  express  and 
unequivocal  direction  shall  have  this  effect,  the  Court  will  not 
without  that  permit  the  rights  of  parties  to  depend  on  such 
circumstances.  It  comes  very  near  controlling  the  intention. 
Hvtclieon  v.  Mannington,\  was  much  considered  in  Elwin  w 

t  2  fi.  B.  115  (1  Ves.  Jun.  366). 
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Elwin,\  Sitwell  v.  Bemard,l  and  EntwisUe  v.  Markland,  and  Wood 
SiMart  V.  Bruere^  in  the  notes  to  that  case.  In  Elwin  v.  Elwin  psi^otbe. 
the  Court  lays  down  the  role,  and  conceives  the  principle  to  be, 
as  I  now  state  it.  Upon  the  whole  of  this  will  it  is  not  merely 
ambiguous,  but  it  appears,  that  the  testator  had  not  in  view  to 
postpone  the  payment  or  the  computation  of  interest  by  the 
eflfect  of  the  words  "  to  be  paid  when  recovered."  The  intention, 
that  the  interest  shall  not  commence  until  the  particular  period, 
is  an  inference  from  the  particular  circumstances ;  not  the  effect 
of  a  rule  applicable  to  every  case.  This  *will  has  not  the  explicit  [  *329  ] 
expression  of  intention,  that  was  contained  in  Entwistle  v. 
Markland :  but  this  is  a  question  of  construction ;  and,  if  those 
words  were  not  introduced  for  the  purpose  of  postponing  the 
payment  of  interest,  the  Court  will  not  give  them  that  effect ; 
but  will  consider  it  as  in  the  case  of  a  legacy  payable  out  of  a 
debt ;  which  legacy  carries  interest. 

The  only  other  case,  Gaskell  v.  Harman,^  follows  the  same 
principle.  Your  Honour,  as  in  Elwin  v.  Elwin,  thought,  an 
express  direction  appeared  ;  and  therefore  the  Court  was  bound 
to  execute  the  intention  so  directly  expressed.  A  very  elaborate 
and  able  judgment  was  pronounced  by  Lord  Eldon  upon  that 
case;  who  considered  such  a  construction  so  inconvenient,  that 
the  Court  should  struggle  against  it. 

The  Master  of  the  Bolls: 

The  only  question  that  was  argued  here  in  that  case,  was, 
whether  the  vesting  took  place  at  the  testator's  death,  or  at  a 
subsequent  period  ;  and  I  determined,  that  the  interest  did  not 
vest  at  his  death.  Then  upon  the  appeal  the  argument  took 
quite  a  different  course.  I  never  had  occasion  to  consider,  what 
was  ascertained.  The  decree,  as  drawn  up,  goes  farther  than 
the  decision  of  the  case  as  it  was  put  before  me :  the  decree 
considering  nothing  ascertained  but  money  in  the  executor's 
hands.  That  was  not  the  way  it  was  put  to  me.  I  had  to 
consider  only  the  question  as  to  the  vesting  at  the  death.  If  it 
had  been  put  to  me,  what  was  to  be  considered  ascertained,  I 

t  7  B.  B.  117  (8  Ves.  547).  §  8  E.  R.  224  (11  Ves.  489). 

J  5  B.  B.  374  (6  Ves.  620). 
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WooD        should  certainly  have  held  many  things  ascertained  besides 

Mm 

Penotbe.  money  in  the  executor's  hands.  At  first  I  supposed,  Lord 
Eldon  meant  to  hold  the  interest  vested  at  the  death  ;  and  the 

[  ♦330  ]  argument  *point8  to  that :  but  I  do  not  take  Lord  Eldon  to 
have  determined  that. 

For  the  Plaintiff : 

2ndly,  From  \?hat  period  the  interest  ought  to  be  carried. 
The  meaning  by  this  phrase  \?as  to  accelerate  the  payment ; 
that  it  should  be  payable  as  soon  as  recovered,  and  not  later. 
The  interest  must  be  computed  from  the  death  of  the 
testator;  and  it  must  be  the  interest  the  debt  bears:  viz. 
5  per  cent.     *     *     * 

Mr.  Spranger,  for  legatees,  charged  upon  the  mortgage  fund : 

These  legatees  insist  upon  their  right  to  interest  either  from 
the  end  of  the  year,  or  upon  the  particular  clause  from  the  end 
of  six  months  after  the  testator's  decease.  The  principle  from 
Hutcheon  v.  Mannington  and  all  the  other  cases  is,  that  to  avoid 
the  difficulty  and  inconvenience  to  persons,  taking  partial, 
limited,  interests  imder  a  will,  the  obvious  consequence  being  to 
deprive  them  of  any  benefit,  and  to  make  their  interests  depend 
upon  the  diligence  of  the  trustees,  or  the  obstinacy  of  parties,  &c. 
the  rule  shall  be,  that,  unless  the  words  are  so  clear,  precise, 
and  definite,  that  they  are  incapable  of  any  construction  but  one, 
the  Court  will  struggle  with  the  words,  and  give  them  an  inter- 
pretation, which,  upon  the  first  reading,  they  hardly  seem  to 
bear.    *    *    * 

£  832  ]  Mr.  Ricliardsj   and    Mr.    Hart,   for    the    defendant,    the 

residuary  legatee : 

By  such  phrases  as  ''convenient  time,"  &c.  the  Court 
supposes  the  testator  to  mean  what  the  Court  has  said  is  a 
convenient  time;  establishing  a  general  rule,  as  a  matter  of 
general  convenience,  if  the  intention  is  not  contradicted  by  it. 
All  the  cases,  that  have  been  cited,  are  perfectly  consistent  with 
this ;  that,  where  a  time  of  payment  is  not  expressed,  but  there 
is  only  a  general  reference  to  convenience,  &c.  as  the  testator 
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has  not  prescribed  any  particular  role,  the  Court  follows  the       Wood 
general  rule.    *    *    *  Pbkoxbb. 

The  Master  of  the  Bolls:  1807. 

My  first  impression  upon  this  case  certainly  was,  that  the        

words  "  when  the  same  shall  be  recovered,"  had  the  eflfect  of  C  ^^^  1 
postponing  the  time  of  payment,  and  consequently  the  right  to 
interest,  until  the  mortgage  debt,  out  of  which  the  legatees  were 
payable,  should  have  been  actually  received  and  got  in.  But 
upon  farther  consideration  of  the  cases,  applicable  to  this  subject, 
I  am  satisfied,  these  words  mean,  and  therefore  ought  to  receive, 
a  different  construction. 

Wherever  legacies  are  given  out  of  personal  estate,  consisting 
of  outstanding  securities,  those  legacies  cannot  be  actually  paid, 
until  the  money  due  upon  such  securities  is  actually  got  in :  but 
by  a  rule,  that  has  been  adopted  for  the  sake  of  general  conveni- 
ence, this  Court  holds  the  personal  estate  to  be  reduced  *into  I-  *^^  1 
possession  within  a  year  after  the  death  of  the  testator.  Upon 
that  ground  interest  is  payable  upon  legacies  from  that  time, 
unless  some  other  period  is  fixed  by  the  wiU.  Actual  payment 
may  in  many  instances  be  impracticable  within  that  time :  yet 
in  legal  contemplation  the  right  to  payment  exists,  and  carries 
with  it  the  right  to  interest  until  actual  payment.  In  the  cases  of 
Entwistle  v.  Markland  and  Sitwell  v.  Bemard^^  it  was  determined, 
that  the  reference  by  the  testator  to  the  time,  at  which  his 
personal  estate  should  be  got  in,  does  not  without  the  most  plain 
and  distinct  indication  of  his  intention  affect  the  legal  presump- 
tion, that  the  personal  estate  may  be  got  in  within  a  year  from 
the  testator's  death.  In  both  those  cases,  all  that  the  plaintiff 
was  entitled  to,  according  to  the  strict  letter  of  the  will,  was  to 
have  an  estate  for  life  in  such  lands  as  should  be  purchased  with 
the  produce  of  the  personal  estate,  when  it  should  be  received 
and  got  in.  It  was  admitted  on  all  sides  in  both  those  cases, 
that  there  were  large  portions  of  the  personal  estate,  that  could 
not  by  any  diligence  of  the  executors  have  been  possibly  reduced 
into  possession  within  a  year  from  the  death  of  the  testator ;  and 
yet  it  was  held,  that  the  whole  for  the  purpose  of  the  question 

t  6  E.  B.  374  (6  Yes.  620). 
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Wood.       then  before  the  Court  was  to  be  considered  as  having  been 

Pesotbb.     reduced  into  possession  at  the  end  of  the  year  from  the  testator's 

death ;  so  as  to  entitle  the  tenant  for  life  to  interest  upon  the 

whole  fund;  as  if  it  had  been  actually  realized,  and  actually 

capable  of  being  laid  out  in  land. 

These  cases  shew,  that  the  actual  delay  of  payment  is  not 
necessary,  in  order  to  found  the  claim  of  interest.  If  the 
{  •335  ]  executors  in  either  of  those  cases  had  been  *called  upon  by  the 
tenant  for  life  to  purchase  an  estate,  in  order  that  he  might 
enter  into  the  enjoyment  and  the  receipt  of  the  rents  and  profits, 
they  would  have  had  just  the  same  answer  to  give,  which  the 
executors  and  trustees  in  this  case  say  they  would  have  given,  if 
they  had  been  called  upon  to  pay,  before  the  money  due  upon 
the  mortgage  was  received ;  for  they  would  have  said  in  those 
cases  respectively,  it  was  impossible  for  them  to  purchase  land ; 
for  they  could  not  with  due  diligence  have  got  in  the  personal 
estate,  with  which  that  land  was  to  be  purchased.  So,  the 
executors  in  this  case  say,  the  legatees  could  not  have  had  their 
legacies,  if  a  bill  had  been  filed  ;  as  the  mortgage,  out  of  which 
they  were  payable,  was  not  received.  But  it  was  held,  that  the 
possibility  of  purchasing  in  fact  does  not  determine  the  question, 
whether,  according  to  the  legal  presumption  the  purchase  might 
not  have  been  made.  So,  the  possibility  in  this  case  does  not 
determine,  whether  by  legal  presumption  the  mortgage  might 
not  have  been  called  in  within  a  year.  I  cannot  without 
rejecting  the  authority  of  those  cases  hold,  that  the  mortgage, 
though  not  actually  capable  of  being  called  in,  is  not  to  be 
considered  as  having  been  got  in  within  the  year.  Constructive 
receipt  is  held  equivalent  to  actual  receipt  for  the  purpose  of  the 
right  to  interest.  There  is  no  doubt,  a  testator  may  exclude  the 
rule  of  the  Court,  by  plainly  indicating  an  intention  inconsistent 
with  it;  and  in  Gaskell  v.  Harman,\  Elivin  v.  EliciriyX  it  did 
seem  to  me,  that  the  anxiously  marked  intention  would  have 
been  completely  disappointed,  if  in  one  of  those  cases  I  had 
taken  the  personal  estate  to  have  been  received  or  ascertained, 
or,  in  the  other,  if  I  had  held  the  real  estate  to  have  been  sold, 
[•336]      at  any  other  period,  than  that,  at  which  those  *events  re- 

t  8  B.  E.  224  (11  Yes.  489).  }  7  E.  B.  117  (8  Ves.  647). 
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spectively  took  place  in  fact.    Bat  in  Entwiztle  v.  Markland  and        Wood 

Sitwell  y.  Bernard,  the  Court  seems  to  have  decided,  that  snch     PsvonK. 

words  as  "when  received,  when  got  in,  when  recovered,  when  laid 

oat,"  do  not  so  clearly  mark  the  intention  as  to  preclade  the 

application  of  the  legal  presamption ;  and  I  have  foond  a  case 

in  Ambler,  which,  ^though  it  is  not  faUy  stated  there,  yet  by  the 

Eegister's  book  estabUshes  the  same  principle.      That  case  is 

Hambling  v.  Lyster.\    From  the  Begister's  book  1  find,  that  the 

€xecators  in  their  answer  stated,  that  they  had  laid  a  case  before 

3fr.  WiJbraJiam  apon  two  questions :  1st,  whether  the  receipt  of  the 

money,  due  apon  the  mortgage,  by  the  testatrix  herself,  was  an 

ademption  of  the  legacies  given  out  of  it :  2ndly,  supposing  those 

legacies  not  adeemed,  whether  the  legatees  had  a  lien  upon  the 

new  securities,  in  which  the  money  received  upon  the  mortgage 

had  been  laid  out.    Mr.  WiUyrahanCs  opinion  was,  that  there 

was  no  ademption ;  but  likewise,  that  the  legatees  had  no  right 

to  follow  the  money  laid  out  in  the  new  securities.     That  was  a 

material  point ;  as  it  appeared,  the  estate  was  not  sufficient  for 

all  the  legacies.     One  question  therefore  was,   whether  those 

legatees  were  to  abate  with  the  general  legatees ;  or  were  to  be 

paid  by  preference  out  of  the  securities,  upon  which  the  money, 

that  had  been  received  by  the  testator,   had  been  laid  out. 

The  Master  of  the  Rolls  agreed  with  Mr.  Wilbraham  upon 

the  first  point ;   but  differed  from  him  upon  the  second ;   for 

the  decree  says,  that  so  much  of  the  money,  so  compounded  for, 

and  received  and  placed  out  again,  by  the  testatrix,  is  still  to  be 

considered  as  a    fund    for  the    satisfaction  of  the  plaintiff's 

legacies  ;  and,  as  the  money,  due  upon  two  bonds  (specified), 

was  the  readiest  for  the  plaintiff's  *satisfaction,  that  money  was       ^  ♦337  j 

directed  to  be  called  in  forthwith;   and  payment  was  decreed 

with  interest  from  the  end  of  one  year  after  the  testator's  death, 

and  costs  were  given,  out  of  tfie  money  so  received ;  and  if  the 

said  money  should  not  be  got  in,  or  should  not  be  sufficient  for 

the  plaintiff's  satisfaction,  liberty  was  given  to  apply. 

In  consequence  of  Mr.  Wilbraham' s  opinion,  an  apportionment 
had  been  made  of  the  whole  estate ;  and  82Z.  had  been  appor- 
tioned to  the  plaintiff  for  his  legacy  of  lOOL  He  refused  to  accept 
that ;   and  was  held  entitled  to  satisfaction  out  of  the  specific 

t  Amb.  401. 
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security.  Then,  as  the  new  securities  were  held  to  be  substi- 
tuted for  the  former,  it  is  clear,  all  the  words  of  the  will  must 
have  been  as  applicable  to  the  one  as  to  the  other;  and  the 
legatee  could  have  no  claim  upon  the  one  set  of  securities  except 
in  the  same  mode  as  he  had  a  claim  upon  the  other ;  that  is, 
to  be  paid  out  of  the  securities,  when  the  money  due  upon  them 
should  be  received ;  and  the  decree  accordingly  follows  the  words 
of  the  will  "when  received."  But  that  does  not  prevent  interest 
running  from  the  death,  several  years  before  it  was  received. 

So,  the  opinion  of  the  Court  is,  that  the  words  "  when  received  " 
did  not  suspend  or  postpone  the  right  to  interest. 

Therefore  upon  these  authorities  the  legatees  in  this  case  are 
entitled  to  interest  at  the  rate  of  4  per  cent,  from  the  death  of 
the  testator. 


180G. 
Xov,  14,  15. 

1807. 
Feb.  23. 

Errkine, 
L.C. 

[863] 


[  ♦3G4  ] 


WITTS  V.   STEERE.t 

(13  Vosey,  363—369.) 

Distribution  by  the  Bank  of  extraordinary  profit,  beyond  the  regular 
dividend,  not  by  way  of  increased  dividend,  but  as  a  bonus,  must  be  taken 
as  capital ;  and  the  manner,  in  which  it  is  given,  makes  no  difference. 

Lbb  Stebrb,  by  his  will,  dated  the  4th  of  February,  1782, 
bequeathed  to  trustees,  their  executors,  &c.  among  other  things, 
all  the  monies,  which  should  be  standing  in  his  name  at  the  time 
of  his  decease  in  the  capital  stock  of  the  Bank,  upon  the  follow- 
ing trusts ;  that  the  trustees,  &c.  "  shall  from  *time  to  time  as 
the  same  shall  become  due  receive  all  the  dividends  and  profits 
of  all  my  share  of  the  capital  stock  of  the  Bank  of  England,  and 
pay  the  same  and  every  part  thereof "  unto  his  daughter  Martha 
Witts  for  life,  for  her  separate  use ;  and  after  her  decease  he  gave 
and  bequeathed  all  the  dividends,  interest,  and  profits,  of  his 
said  Bank  of  England  stock  to  his  grandson  Lee  Steere  Witts  for 
life ;  with  a  direction,  that  such  dividends,  or  so  much  thereof 
as  the  trustees  shall  think  proper,  should  be  paid  by  them  for  his 
maintenance  and  education ;  to  be  paid  to  him  when  he  shall 
attain  the  age  of  twenty-one ;  and  after  his  decease,  the  testator 
gave  and  bequeathed  aU  the  capital  stock  of  the  Bank  of  England, 

t  See  JJarcZay  v.  Wainewright,  post,      App.  Ca.  385,  396,  56  L.  J.  Ch.  1037, 
p.  245 ;  Bouch  v.  Sproule  (1887)  12      57  L.  T.  345. 
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and  all  his  said  three  and  a  half  per  cent.  Bank  Annuities,  among       Witts 

mm 

the  daaghterfi  and  younger  children  of  his  grandson ;  equally  to  steebe. 
be  divided  among  them,  as  tenants  in  common;  and  to  be  a 
vested  interest  at  the  age  of  twenty-one,  or  marriage  of  daughters ; 
and  in  failure  of  daughters  and  younger  children,  directed,  that 
the  said  Bank  stock  and  Bank  Annuities  should  be  sold,  and  the 
produce  vested  in  real  estates,  to  the  same  uses  as  his  settled 
estates;  if  there  should  be  any  child  or  grand-child  of  his 
daughter  living  at  the  decease  of  his  grandson,  and  entitled 
to  his  settled  estates ;  and  if  there  should  be  no  such  child,  &c. 
he  gave  and  bequeathed  all  his  said  capital  stock  of  the  Bank  of 
England  to  Thomas  Boddington,  his  executors,  &c. 

The  testator  was  at  his  death  possessed  of  7,200Z.  capital  stock 
of  the  Bank  of  England.  In  1792  under  a  bill  filed  by  the 
grandson,  and  others,  an  order  was  made,  that  the  7,2002.  Bank 
stock,  then  standing  in  the  name  of  the  Accountant-General, 
should  be  placed  to  the  credit  of  the  cause,  and  to  the  account  of 
the  plaintiff  Martha  Witts ;  and  that  the  dividends  should  be  paid 
to  her  for  life,  with  liberty  to  apply. 

On  the  19th  of  September,  1805,  at  a  General  Court  of  the  [  365  ] 
Governor  and  Company  of  the  Bank  of  England,  the  Governor 
acquainted  the  Court,  that  the  Court  of  Directors,  having  con- 
sidered the  state  of  the  Bank  accounts,  felt  itself  justified  in 
recommending  to  the  General  Court  to  order  at  the  present  time 
a  participation  of  51.  per  cent,  out  of  the  interest  and  profits 
of  the  Corporation,  over  and  above  the  half-yearly  dividends  of 
three  and  a  half  per  cent. ;  and  that  both  the  above  sums  be 
included  in  one  warrant ;  whereupon  the  question  was  put,  that 
the  Court  do  order  a  dividend  to  be  made  of  8Z.  10«.  per  cent, 
interest  and  profits  for  the  half  year  ending  the  10th  of  October 
next;  that  a  General  Court  be  holden  on  Tuesday  the  24th  instant, 
then  next  to  take  the  ballot  on  the  said  question ;  which  was 
carried  in  the  affirmative. 

At  another  General  Court,  held  accordingly  on  the  24th  of 
September,  the  following  question  was  put  and  balloted  for; 
''  That  this  Court  do  order  a  dividend  of  81,  lOs.  per  cent,  interest 
and  profits  for  the  half  year  ending  the  10th  October  next ;  *' 
which  was  also  carried  in  the  affirmative. 

B.B. — ^VOI*.  IX.  o 
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Witts  The  bill  was  filed  by  Eichard  TVitts,  and  Martha  his  wife, 

8TEEBE.  praying,  that  the  plaintiffs  may  be  declared  entitled  to  the  snni 
of  612Z.,  received  by  the  Accountant-General  under  the  resolu- 
tions of  the  Bank,  as  a  dividend  on  the  sum  of  7,200/.  Bank 
stock;  or  in  case  the  Court  shall  be  of  opinion,  that  the  said 
612Z.,  or  any  part  thereof,  ought  to  be  invested  in  the  public 
funds,  upon  the  trusts  of  the  will,  that  directions  may  be  given 
accordingly. 
The  defendants,  the  children  of  the  grandson,  the  younger 
[  *366  1  children  of  the  plaintiffs,  and  Boddington,  submitted  *by  their 
answers,  whether  the  sum  of  6122.  did  become  payable  to  the 
plaintiff  Martha  Witts. 

The  Attorney-General  and  Mr.  PhiUvnore,  for  the  plaintiffs : 
[They  referred  to  Brander  v.  Brander^\  Paris  v.  Paris.l] 

The  Solicitor-General  and  Mr.  BeU^  for  the  defendants. 

1807.        The  Lord  Chancellor: 

111'  *  It  seems  to  me  impossible  to  consider  this  testator  as  having 

had  in  contemplation  any  thing  touching  these  profits,  under  the 
term  bonus,  and  as  expressing  his  will  in  this  particular  way,  to 
avoi(^  the  consequence  of  the  course  of  the  Bank ;  not  increasing 
the  dividend,  but  making  this  distribution  by  way  of  bonus :  nor 
was  the  case  argued  upon  that  ground.  In  the  direction  to  the 
trustees  to  receive  all  the  dividends  and  profits,  ''from  time  to 
time  as  the  same  shall  become  due,"  this  expression  is  not 
immaterial.  These  profits  cannot  be  said  to  become  due.  They 
are  in  the  discretion  of  the  Bank.  The  profit,  that  becomes  due, 
in  the  ordinary  interpretation  of  that  word,  is  the  ordinary  fruit 
of  the  stock.  The  declaration  of  the  Bank  is  for  a  participation 
[  ♦3G0  ]  of  *5L  per  cent.  "  out  of  the  interest  and  profits  of  the  Corpora- 
tion over  and  above  the  half  yearly  dividends : "  out  of  the 
general  interest  and  profits :  at  what  time,  whether  during  the 
interest  of  this  tenant  for  life,  or  any  other  period,  does  not 
distinctly  appear.  This  bonus  of  5L  per  cent,  ends  with  that 
half  year,  to  the  10th  of  October,  1805.     The  dividend  is  not  in 

t  4  E.  E.  348  (4  Vo8.  800).  I  7  E.  R.  379  (10  Voa.  185). 
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any  respect  altered.  The  ordinary  dividend  proceeds,  as  usual.  Witts 
The  question  is,  how  this  bonus  of  5L  per  cent,  out  of  the  interest  stbkbk. 
and  profits  is  to  be  considered  :  whether  as  part  of  the  capital,  or 
to  go  to  the  tenant  for  life.  It  is  not  for  me  to  say,  how  this 
would  be,  if  it  were  res  nova.  The  only  principle,  upon  which  it 
can  stand,  is  the  principle,  that  seems  to  have  governed  tho 
House  of  Lords  in  the  case  of  Irvine  v.  Houston;^  that,  whatever 
conduct  or  language  the  Bank  may  hold,  if  they  do  not  increase 
the  dividend,  but  take  this  mode  of  distributing  the  profit,  it  is 
a  part  of  the  capital ;  and  does  not  belong  to  the  tenant  for  life. 
The  Bank  may  so  conduct  themselves  as  to  avoid  the  question 
altogether ;  for  they  may  increase  the  dividend ;  and  that  in- 
creased dividend  would  be  the  ordinary  fruit  of  the  stock.  But, 
if  they  do  not  take  that  course,  the  manner,  in  which  they  give 
the  bonus,  cannot  make  a  difference.  Though  they  may  express 
it  differently,  the  thing  in  fact  is  the  same. 

The  decree  declared,  that  the  money,  which  became  due  on 
the  10th  of  October,  1805,  in  respect  of  the  7,200L  Bank  stock, 
ought  to  be  considered  as  principal ;  and  that  the  plaintiff 
Martha  Witts  was  entitled  only  to  receive  the  interest  during 
her  life. 


SHERGOLD  v.  BOONE.  isor. 

(13  Vesey,  370—377.)  Feb^  23. 

Bequest  to  the  children  of  A.  who  should  be  Hying  at  the  testator*8  Eolls  Court. 
decease,  equally;  with  surviyorship  in  case  of  death  without  leaying  Qrant,  H.R. 
issue :  if  leaying  issue,  the  issue  to  haye  the  parent's  share.  r  »  jq  -i 

.The  Buryiyorahip  cannot  be  restrained  to  the  period  of  the  testator's 
death :  as  upon  that  construction  the  clause  would  be  repugnant. 

Caleb  Smith,  by  his  will,  dated  the  8th  of  March,  1802,  gave, 

<Ievised,  and  bequeathed  all  his  freehold  and  leasehold  estates, 

monies  at  interest,  upon  Government  or  real  securities,  &c.,  and 

all  other  his  *  estate  and  effects,  whatsoever,  to  his  executors,       [  ^zn  ] 

upon  trust  to  sell,  and  to  divide  the  money  arising  from  the  sale, 

together  with  the  money  out  at  interest,  or  in  the  funds,  &c., 

into  six  equal  shares  and  proportions ;  and  to  pay  and  transfer 

the  same  as  after  mentioned :  viz.  one-sixth  part  thereof  to  and 

t  [1802.  Upon  appeal  from  the  Court  of  Session  in  Scotland.] 

0  3 
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Shbroold  amongst  the  children  of  Boee-Anne  Boone,  (late  wife  of  Thomas 
BooNK,  Boone,  and  daughter  of  Sarah  Shergold  deceased)  in  equal  shares 
and  proportions,  upon  their  attaining  the  age  of  twenty-one  years, 
with  benefit  of  survivorship,  in  case  any  of  them  should  die  before 
twenty-one  :  one  other  sixth  part  thereof  to  and  equally  between 
Julia  Cox,  Frederick  Cox,  children  of  Harriet  Cox  deceased  (late 
wife  of  John  Cox),  another  daughter  of  the  said  Sarah  Shergold, 
upon  their  attaining  the  age  of  twenty-one,  with  the  like  benefit  of 
survivorship,  in  case  either  of  them  should  die  before  the  age  of 
twenty-one ;  and  as  to  the  remaining  four-sixth  parts  or  shares 
thereof,  upon  trust,  to  pay  and  divide  the  same  unto  and 
amongst  all  and  every  the  children  of  said  Sarah  Shergold 
deceased,  who  should  be  living  at  the  time  of  his,  said  testator's 
decease,  (save  and  except  Samuel  Shergold,  the  eldest  son  of  said 
Sarah  Shergold),  in  equal  shares  and  proportions ;  and  in  case 
any  of  the  said  last-mentioned  children  should  happen  to  die 
without  leaving  issue  lawfully  begotten,  then  and  in  such  case, 
the  share  and  shares  of  him,  her,  or  them,  so  dying,  should  go 
to  the  survivors  or  survivor  of  them,  (save  and  except  the  said 
Samuel  Shergold),  in  equal  shares  and  proportions ;  but,  in  case 
they  should  leave  issue  lawfully  begotten,  such  issue  should  be 
entitled  to  the  share  of  their  deceased  parent  in  equal  shares  and 
proportions  upon  attaining  their  respective  ages  of  twenty-one  : 
the  interest  and  proceeds  thereof,  in  the  mean  time,  to  be  paid 
and  applied  for  and  towards  their  respective  education  and 
advancement  in  life. 
[  372  ]  The    testator    died    in   1804 ;    leaving  George,   Sarah,    and 

Elizabeth  Shergold,  the  plaintiffs,  and  Samuel  Shergold,  and 
William  Shergold,  the  only  children  of  Sarah  Shergold,  deceased, 
surviving  him. 

The  bill  prayed  a  declaration,  that  the  plaintiffs  are  entitled 
under  the  will,  to  be  paid  three-sixth  parts  or  shares  of  the  trust 
fund  ;  and  that  the  plaintiff  Sarah  Shergold  is  entitled  to  another 
sixth  part  as  the  personal  representative  of  William  Shergold ; 
who  was  dead  without  issue.    *    *    * 

£  373 1  Mr.  Alexander  and  Mr,  Wetherelly  for  the  plaintiffs : 

*    *    The  question  is,  to  what  period  the  indefinite  clause  of 
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sorvivorsbip  is  to  be  applied.    In  other  parts  of  this  will  the     Suergold 
survivorship  is  hmited  expressly  to  the  periods,  when  the  shares       doone. 
are  payable.     The  inclination  of  the  Court  is  against  indefinite 
sarrivorship:    the  modem  course  has  been  to  refer  it  to  the 
death  of  the  testator;  especially  if  that  is  the  period  of  pay- 
ment.   ♦    ♦    * 

Mr.  Richards  and  Mr.  Hali,  for  the  defendants.     *     *     *  [  374  ] 

The  Master  op  the  Bolls  :  -^*-  ^^* 

Whatever  the  actual  intention  of  this  testator  may  have  been,  [  375  ] 
it  is  impossible  to  put  upon  this  will  the  construction,  for  which 
the  plaintiffs  are  obliged  to  contend  :  The  bequest  is  not  to  all 
the  children,  generally,  but  to  such  only,  who  shall  be  living  at 
the  testator's  decease,  with  the  exception  of  one.  Therefore  the 
children,  who  died  during  his  life,  had  nothing,  either  to  lapse, 
or  to  descend  to  issue,  or  to  survive  to  the  other  children.  The 
children,  who  shall  be  living  at  his  death,  are  the  original  and 
sole  legatees ;  and  therefore  the  case,  afterwards  provided  for, 
is  the  death  of  any  of  those  children,  who  are  the  objects  of  the 
former  bequest.  Other  children  are  not  in  any  degree  concerned 
in  that  bequest ;  but  are  excluded  as  much  as  any  stranger;  and, 
when  the  testator  provides,  *that  the  shares  of  the  children  shall  [  *37ff  ] 
in  certain  events  belong  to  their  issue,  and,  in  default  of  issue, 
to  the  surviving  children,  he  is  speaking  only  of  the  shares  of 
those  children,  to  whom  he  had  given  shares.  That  is  the  only 
construction,  not  only  that  the  words  will  bear,  but  that  can  be 
made  upon  the  reason  of  the  thing. 

If  indeed  the  words,  said  to  have  been  omitted  by  mistake, 
"in  my  lifetime,"  had  been  introduced,  the  clause  would  have 
been  repugnant  with  itself  ;  for  then  the  effect  would  have  been 
this;  that  the  children,  living  at  his  death,  should  have  the 
T^hole ;  but  the  issue  of  such  of  them,  as  should  die  during  his 
life,  should  have  a  part.  If  however  those  words  had  been 
introduced,  the  Court  might  perhaps  have  rejected  the  former 
part  of  the  description,  "  living  at  the  time  of  his  death ; "  in 
order  to  make  sense  of  the  clause,  and  give  effect  to  what  then 
perhaps  would  have  appeared  to  be  the  governing  intention. 
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Shebgold     But,  as  it  stands,  there  is  no  ground,  upon  which  any  part  can 
BooNK.       be  rejected:  and  it  cannot  possibly  admit  the  plaintiff's  construe* 
tion.    *    *    * 


1807. 
March  6. 

Jlolh  Court, 
Gbakt,  M.R. 

[404] 


[•405] 


SHEE  V.   HALE-t 

(13  Vosoy,  404—407.) 

Bequest  of  an  annuity,  with  condition  to  fall  into  the  residue  upon 
signing  an  instiiiment,  agreeing  to  sell,  assign,  charge,  or  dispose  of, 
or  empower  any  person  to  ruceive,  &c,  in  the  most  comprehensive  terms. 

The  condition  broken  by  taking  the  benefit  of  an  Insolvent  Act. 

John  Mootham  by  his  will,  dated  in  March,  1803,  gave  and 
bequeathed  all  the  residue  of  his  real  and  personal  estate  to 
trustees,  upon  trust,  to  *pay  to  his  son  John  Mootham  the  yearly 
sum  of  200Z.,  clear  of  all  deductions,  during  the  term  of  his 
natural  life,  or  until  such  time  as  his  said  son  should  actually 
sign  any  instrument,  whereby  or  in  which  he  should  contract  or 
agree  to  sell,  assign,  or  otherwise  part  with,  the  same  or  any 
part  thereof,  or  in  any  way  charge  the  same,  or  any  part  thereof, 
as  a  security  for  any  sum  or  sums  of  mone}%  to  be  advanced  or 
lent  to  him  by  any  person  or  persons  whomsoever,  or  in  any 
other  manner  whatever  charge  or  dispose  of  such  annuity,  or 
any  part  thereof,  by  anticipation ;  or  whereby  or  in  which  he 
should  authorize  or  empower,  or  intend  to  authorize  or  empower 
any  person  or  persons  whomsoever  to  receive  such  annuity,  or 
any  part  thereof,  except  only  as  to  the  then  next  quarterly 
payment,  after  such  authority  or  power  should  be  given  :  such 
annuity  or  annual  sum  to  be  paid  to  his  said  son  John  Mootham 
by  four  equal  quarterly  payments ;  and  he  declared  his  will  to 
be,  that  in  case  his  said  son  should  at  any  time  sign  or  execute 
any  such  instrument  or  writing  for  the  purposes  or  any  of  the 
purposes  aforesaid,  (except  as  aforesaid,)  then  and  from  thence- 
forth the  same,  and  every  part  thereof,  should  cease  to  be  paid 
or  payable  to  him ;  and  should  sink  into  the  general  residue  of 
his  personal  estate. 

By  a  codicil,  dated  the  27th  of  December,  1808,  the  testator 

t  ExparU  Eyiton  (1877)  7  Ch.  D.  145, 47  L.  J.  Bky.  62, 37  L.  T.  N.  8. 447. 
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beqaeathed  the  residue  of  his  estate  and  effects  to  the  same        Shee 
trustees,  upon  trust  to  pay  the  interest  and  produce  thereof  onto       halk. 
his  wife  Elizabeth,  during  her  life  ;    and  after  her  decease 
directed  them  to  transfer  such  residuary  personal  estate  to 
other  persons. 

The  testator  died  on  the  6th  of  July,  1804.    John  Mootham, 
the  son,  being  in  confinement  for  debt,  took  *the  benefit  of  an       [  *^^  1 
Insolvent  Act,  passed  on  the  SOth  of  July,   1804;   and  the 
annuity  of  200Z.  under  the  will  of  his  father  was  inserted  in  the 
schedule  of  his  property  delivered  in,  and  signed,  by  him. 

The  bill  was  filed  by  the  assignees  under  the  Insolvent  Act, 
claiming  the  annuity.  The  answers  raised  the  question,  whether 
the  annuity  was  forfeited  and  sunk  into  the  residue. 

+  Mr.  Ricliards  and  Mr.  lioupell,  for  the  plaintiffs  ; 
and  Mr.  Fonblanque  and  Mr.  W.  Agar,  for  the  defendant 
Mootham,  contended,  that  Mootham,  the  son,  had  not  done 
any  act,  that  could  incur  a  forfeiture ;  which  is  to  be  construed 
strictly ;  and  in  this  will  an  act  of  the  party  is  intended  ;  not  an 
act  of  law. 

Mr.  Thomson  and  Mr.  Benyon,  for  the  residuary  legatees  : 

This  is  a  plain  case  of  forfeiture  under  the  words  of  this  will ; 
which  are  very  comprehensive ;  speaking  of  any  instrument, 
whereby  he  shall  authorize  or  empower,  or  intend  to  authorize 
or  empower,  any  person  to  receive  the  annuity.  It  is  by  his  own 
act  that  he  is  to  have  the  benefit  of  this  Insolvent  Act.  He 
cannot  be  discharged,  unless  he  signs  schedules,  and  gives 
notices,  &c.  This  Act  is  purely  for  the  benefit  of  the  debtor ; 
not  compulsory,  as  a  commission  of  bankruptcy,  or  the  clause 
in  the  Lords'  Act :  but  the  debtor  has  an  option,  whether  he 
will  take  the  benefit  of  it.  No  one  can  doubt  his  intention; 
when  he  signed  the  petition  and  schedule.  He  has  therefore 
done  acts,  by  which  the  annuity  is  forfeited. 

Thb  Masteb  of  the  Bolls  :  [^07] 

The  intention  of  the  testator,  to  make  this  annuity  personal 

t  The  orgaments  and  judgment  ex  relatione. 
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[r.r. 


Shee 

V, 

Hale. 


to  his  son,  cannot  be  doubted.  The  question  is,  whether  that 
intention  is  suflSciently  expressed.  He  has  gone  awkwardly 
about  it,  by  expressing  particular  acts.  His  son  was  not  to  have 
this  as  a  fund  of  credit.  The  testator  supposed,  he  had 
sufficiently  guarded  against  that.  It  appears  to  me,  that  the 
son  has  done  an  act  within  this  will,  to  authorize  or  empower 
others  to  receive  this  annuity.  This  differs  from  the  case  of  the 
bankrupt.  The  bankrupt  had  not  done  any  thing.  The 
insolvent  debtor  was  not  in  a  situation  to  be  compelled  to  part 
with  this  annuity.  He  might  have  enjoyed  it  for  his  life.  The 
signing  the  petition  and  schedule  appear  to  me  to  be  clear  acts. 
As  to  the  intention,  there  can  be  no  doubt. 


1807. 
March  9, 10. 


KliSKIKE, 
L.C. 

[407] 


EAPHAEL  V.   BOEHM. 

(ISVesey,  407— 412.) 

For  the  report  of  this  case  see  8  R.  R.  95 — 102. 


1807. 
MareJi  9. 


Jfolli  Court, 
Gbant,  M.R. 

[417  J 


STACKPOOLE   v.  HOWELLf 

(13Vesey,  417— 421.) 

Presumption  that  a  legacy  to  a  person,  appointed  executor,  is  given 
to  him  in  that  character;  though  not  apparently  connected;  unices 
there  are  circumstances,  shewing,  that  it  is  intended  for  him  personally. 

In  this  case,  the  circumstances  were  rather  the  other  way:  the 
legacies,  by  codicils,  to  the  persons  appointed  executors  by  the  will, 
standing  all  together,  and  equal  in  amount. 

One  of  the  executors  therefore,  haying  renounced,  not  entitled  to  the 
legacies. 

Sir  Gregory  Page  Turner  by  his  will,  dated  the  17th  of 
May,  1790,  devised  his  real  estates  to  his  family  in  strict  settle- 
ment ;  appointing  the  plaintiff  and  the  defendants  Howell  and 
Maberly  trustees  to  preserve  contingent  remainders ;  and,  after 
bequeathing  to  the  same  trustees  some  small  leasehold  estates  in 
Oxfordshire,  in  trust  for  the  persons,  who  would  be  entitled  to 
his  freehold  estates  of  inheritance,  so  far  as  the  rules  of  law  and 

t  In  re  Appleton  (1885)  29  Ch.  D.  893,  54  L.  J.  Ch.  954,  52  L.  T.  906. 
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equity  would  admit,  gave  and  bequeathed  all  his  personal  estate,  Stacxfoolb 

the  said  leasehold  estates  excepted^  after  payment  of  his  debts     howell. 

and  legacies,  funeral  expenses,  and  the  charges  of  his  trustees 

and  executors  in  performance  of  his  will,  or  in  consequence 

thereof,  to  Stackpoole,   Howell,  and  Maberly,  upon  trust,  that 

they,  or  the  survivor  of  them  *8hould,  as  soon  as  conveniently       [  •^i^  ] 

might  be  after  his  decease,  invest  the  same  in  the  purchase  of 

real  estates  of  inheritance,  to  be  settled  to  the  same  uses  as  his 

real  estate  ;  with  the  usual  directions  for  payment  of  the  interest 

in  the  mean  time  to  the  persons,  who  would  be  entitled  to  the 

rents,  for  the  indemnity  of  the  trustees,  and  for  maintenance  and 

advancement  of  his  children;    and  after  appointing  his  wife 

guardian,  and  declaring,  that,  if  any  of  his  said  trustees  should 

die,  or  desire  to  be  discharged  from  the  trusts  of  his  said  will,  the 

said  trustees,  or  the  survivor  of  them,  should,  with  the  consent 

of  his  wife,  appoint  another  trustee,  he  appointed  Stackpoole, 

Howell,  and  Maberly,  executors  of  his  said  will. 

By  a  codicil,  dated  the  19th  of  May,  1790,  the  testator  gave  to 
liis  wife,  for  her  own  use,  all  his  wearing  apparel,  watches,  jewels, 
&c.  He  also  gave  her  the  sum  of  2,000/.  He  then  gave  to  the 
three  persons,  whom  he  had  by  his  will  appointed  his  trustees 
and  executors,  and  to  his  steward,  legacies  in  the  following 
terms : 

"  I  also  give  to  her  brother  Mr.  Joseph  Howell  of  Clune  in  the 
county  of  Norfolk  the  sum  of  800Z.  I  also  give  to  George  Stack- 
poole Esq.  of  Grosvenor-Place  London  the  like  sum  of  300Z.  I 
also  give  to  Mr.  Thomas  Astley  Maberly  of  Hatton  Garden 
attorney  at  law  the  like  sum  of  800Z.  I  also  give  to  my  Steward 
Mr.  John  Lamb  of  Blackheath  Kent  the  sum  of  lOOZ." 

By  another  codicil,  dated  the  7th  of  August,  1800,  the  testator 
gave  to  his  eldest  son,  for  his  own  use,  all  his  wearing  apparel, 
watches,  &c.  ;  and  to  his  *wife,  during  her  natural  life,  the  use  [  ^-iis  ] 
and  enjoyment  of  all  his  jewels  and  plate,  and  after  her  death  he 
gave  them  to  his  eldest  son  for  his  own  use.  He  then  gave  the 
following  pecuniary  legacies : 

"  I  give  to  my  wife  Dame  Frances  Page  Turner  the  sum  of  1,000/. 
I  also  give  to  her  brother  Joseph  Howell  of  Market- Street  in  the 
county  of  Herts  the  sum  of  200Z.    I  give  and  bequeath  to  George 
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Stackpoolb  Stackpoole  Esq.  of  Grosvenor-Flace  London,  the  like  som  of  200/. 
HowKLL.     I  *^l8o  give  and  bequeath  to  Thomas  Astley  Maberly  Esq.  of 
Bedford-Bow  attorney  at  law  the  like  sum  of  200Z." 

Mr.  Stackpoole  renounced  probate ;  but  claimed  the  legacies 
given  to  him  by  the  codicils ;  to  obtain  which  was  the  object  of 
the  bill ;  as  given  to  the  plaintiff,  not  as  executor,  but  as  a  mark 
of  friendship  and  kindness. 

Mr.  Richards  and  Mr.  Cooke,  for  the  plaintiff,  contended,, 
that  there  is  no  authority,  that  a  legacy  to  a  person,  who  happens 
also  to  be  the  executor,  shall  not  have  effect,  unless  he  proves  the 
will ;  that  for  that  purpose  it  must  appear  to  be  a  legacy  to  the 
executor,  intended  for  him  in  that  character ;  and  upon  condition^ 
that  he  shall  not  have  the  legacy,  unless  he  answers  the  descrip- 
tion  of  executor. 

Mr,  Alexander  and  Mr,  Daniel,  for  the  defendants : 

The  only  circumstance,  distinguishing  this  case,  is,  that  the 
appointment  of  executors  is  first  made,  by  the  will;  and  the 
legacies  are  afterwards  given  by  codicils.  But  the  legacy  must 
be  understood  to  be  given  to  the  plaintiff,  as  executor,  being 
[•420]  previously  appointed  *executor;  and,  not  acting,  he  has  not 
complied  with  the  condition  upon  which  he  was  intended  to 
take  the  testator's  bounty.  The  case  of  Read  v.  Dcvayne8,f 
'  where  the  legacies  were  held  to  be  given  to  the  executors  in  that 
character,  is  much  weaker  than  this.  These  legacies  being  given 
to  a  person,  who  is  executor,  the  conclusion  is,  that  they  are 
given  to  him  as  executor.  The  codicils  contain  legacies  to  other 
persons,  as  well  as  these  to  the  executors:  but  in  both  the 
codicils  the  legacies  to  the  three  executors  are  equal,  and  stand 
together;  though,  it  is  true,  other  legacies  stand  before  and 
after  them;  which  circumstance  cannot  have  any  effect.  The 
inference,  strong,  if  not  necessary,  from  the  manner  in  which 
these  legacies  are  given,  and  their  equal  amount,  is,  that  they 
are  given  in  consideration  of  the  character  of  the  legatees :  the 
single  circumstance  of  resemblance  among  them. 

t  2  B.  E.  48  (2  Cox,  285). 
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Mr.  Richards,  in  reply  :  Stackpoole 

r. 

In  Read  v.  Devayncs  the  Master  op  the  Bolls  considered  the  Howell. 
gift  of  the  legacies  and  the  appointment  of  executors  as  having 
connection  with  each  other.  It  appears  by  the  probate  of  the 
will,  that  they  are  in  the  same  sentence ;  and  Lord  Alyakley 
united  those  circumstances.  The  proposition,  now  stated,  is  too 
broad.  After  the  execution  of  the  first  of  these  instruments  the 
testator  doeci  not  notice  these  persons  as  his  executors :  the  last 
codicil  bemg  executed  after  a  lapse  of  ten  years.  The  single 
circumstance  is,  that  these  legacies,  though  given  with  others, 
happen  to  stand  together. 

The  Masteb  of  the  Bolls  :  [  ^21  ] 

The  question  is,  whether  you  must  not  find  circumstances  to 
shew,  that  the  legacy  was  intended  for  the  executor  in  a  distinct 
character :  otherwise  the  presumption  primd  facie  is,  that  it  is 
given  to  him,  as  executor.  There  is  something  in  the  circum- 
stances, that  the  testator  has  put  these  legacies  together,  and 
that  in  both  the  codicils  the  legacies  to  the  executors  are  of 
precisely  the  same  amount.  It  does  seem,  as  if  the  testator  con- 
sidered them  in  the  character  of  executors  only.  I  think,  the 
plaintiff  is  not  entitled. 


SEAQRAYE  v.  SEAGRAYE.t  isor. 

(13  Vesey,  439-^45.)  MarchlS,  16. 

Bill  by  a  married  woman,  claiming  under  a  bond  by  her  husband  to  a  ^^^*  Court. 
trustee  for  a  separate  maintenance,  admitted  to  have  been  destroyed  Qb-^kt,  M.R 
by  them  on  the  ground  of  subsequent  incontinence.  [  439  ] 

The  bill  retained,  with  liberty  to  bring  an  action. 

Action  upon  a  lost  deed  without  profert. 

Adultery  a  forfeiture  of  dower  by  Stat.  Westm.  2 :  not  of  a  jointure ; 
and  does  not  prevent  a  performance  of  maniage  articles. 

The  bill  filed  by  Hannah  Seagrave,  by  her  next  friend,  stated, 
that,  differences  having  arisen  between  the  plaintiff  Hannah 
Seagrave  and  her  husband  the  defendant  James  Seagrave,  they 
agreed  to  separate;   and  the  defendant  Seagrave  accordingly 

t  Fearan  v.  The  Earl  o/Ayles/ord  (1884)  14  Q.  B.  D,  792, 54  L.  J.  Q.  B.  33, 
&2  L.  T.  954. 
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Sbaobavb    executed  a  bond  to  the  other  defendant  John  Twamley  in  the 

mm 

SEAOBAVE.  penal  sum  of  lOOZ. ;  with  condition,  providing,  that  James 
Seagrave  should  pay  his  wife,  or  any  person  by  her  authorized, 
at  the  house  of  Twamley,  the  weekly  sum  of  5«.  during  his  life ; 
that  he  should  permit  her  to  live  separate  from  him  ;  and  to  go, 
reside  and  be,  at  or  in  such  place  or  places,  family  or  families, 
and  with  such  relations  and  friends,  as  she  should  from  time 
to  time,  notwithstanding  her  coverture,  a.nd  as  if  she  were  a 
fenie  sole^  and  unmarried,  think  fit ;  that  he  should  not  sue  or 
molest  any  person,  &c.  and  should  permit  her  to  see  her 
child,  &c. 

The  bill  prayed  an  account  of  the  arrears  of  the  weekly 
payment ;  that  the  defendant  Seagrave,  and,  in  case  of  default 
by  him,  Twamley  maybe  decreed  to  pay  the  same,  with  interest; 
that  the  bond  may  be  brought  into  Court,  if  not  cancelled  or 
I.  *^40  ]  destroyed ;  and  *if  it  has  been  cancelled  or  destroyed,  that 
another  bond  may  be  executed  to  a  trustee  for  the  plaintiff; 
charging,  that,  if  the  bond  was  delivered  up  to  Seagrave,  or 
cancelled,  or  destroyed,  that  was  done  without  the  knowledge  or 
consent  of  the  plaintiff,  by  collusion  between  the  defendants,  to 
defraud  the  plaintiff. 

The  answer  of  the  defendants  represented,  that  the  separation 
took  place  in  consequence  of  adultery  committed  by  the  plaintiff. 
The  defendants  admitted  the  bond,  isis  stated  in  the  bill ; 
except,  that  the  payment  of  the  allowance  was  expressed  in  the 
bond  to  be  restrained  to  such  time  only  as  the  plaintiff  should 
continue  to  live  and  reside  in  the  house  and  family  of  Twamley. 
They  admitted,  that  the  bond  was  delivered  to  Twamley,  to  be 
kept  for  the  benefit  of  the  plaintiff;  and  that  it  was  burnt  by  him 
with  the  consent  of  the  defendant  Seagrave ;  the  plaintiff  having 
discontinued  to  reside  in  Twamley's  family,  and  having  gone  to 
live  with  another  man.  They  submitted,  that  the  plaintiff  by 
the  departure  from  her  husband,  and  afterwards  from  the  house 
of  Twamley,  and  by  the  adultery,  forfeited  her  right  to  the  said 
allowance  for  maintenance,  or  to  any  other,  and  all  right  to  relief 
in  this  Court  in  respect  of  the  bond  securing  the  same. 

The  defendants  went  into  evidence  of  the  plaintiff's  subsequent 
incontinence  with  the  same  person,  who  caused  the  separation^ 
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and  against  whom  the  husband  recovered  damages  in  an  action, 
and  with  other  persons  ;  and  that  the  payments  under  the  bond 
were  made,  until  the  plaintiff  left  Twamley's  house,  and  went  to 
live,  as  represented  by  the  answer. 

Mr.  Alexander  and  Mr.  Trower,  for  the  plaintiff : 

*  *  The  imputation  by  the  defendant  of  improper  conduct 
in  the  plaintiff  cannot  be  an  objection.  That  was  the  ground 
of  separation,  and  the  inducement  to  the  bond.  Though  such 
conduct  cannot  be  justified,  many  circumstances  of  mitigation 
may  exist.  But  the  Court  cannot  go  into  such  an  inquiry ;  and 
will  look  only  to  the  agreement. 

Mr.  Hart  and  Mr.  Cooper ^  for  the  defendants : 

*  *  The  payment  was  regularly  made,  until  by  that  conduct 
the  object  of  the  bond  was  at  an  end.  The  effect  of  such  conduct 
is  to  deprive  the  party  of  all  claim:  Watkyns  v.  Watkyns^}; 
Lee  v.  Lee.l  In  Ball  v.  Montgomery^  Lord  Eosslyn  refused  to 
give  to  the  wife,  living  in  a  state  of  separation,  any  assistance 
even  out  of  her  own  property. 

Mr.  Alexander,  in  reply  : 

At  least  the  plaintiff  is  entitled  to  relief  against  the  trustee, 
guilty  of  a  wilful  breach  of  trust  by  destroying  the  instrument ; 
thereby  preventing  relief  at  law.     ♦     *     * 

[The  question  of  the  jurisdiction  of  the  Court  in  respect  of 
separation  agreements  was  raised,  but  it  is  unnecessary  to  state 
the  arguments  of  counsel  or  to  refer  to  the  cases  cited  by  them 
upon  that  point.] 

The  Master  of  the  Bolls  : 

It  does  not  appear  to  me,  that  this  case  brings  into  question 
any  point,  touching  the  jurisdiction  of  this  Court  to  enforce  an 
agreement  for  separate  maintenance,  where  such  agreement 
rests  in  articles  between  the  husband  and  the  wife.  It  is  not  for 
that  purpose  that  this  plaintiff  comes  here :  but,  a  legal  instru- 
ment having  been  executed,   by  which  the  husband  became 

t  2  Atk.  96.  X  1  Dick.  321.  §  2  E.  E.  196  (2  Ves.  J.  191). 


Sbaobave 

t. 
Seagrave. 
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Sbaobave  *legally  liable  to  pay  a  separate  maintenance  to  a  trustee  for  his 
Seagbays.  vfiie,  and  that  instrument  having  been  wrongfully  destroyed,  the 
[  •443  ]  question  is  only,  whether  this  Court  will  not  interpose  to  the 
extent  that  is  necessary  to  put  the  parties  in  the  situation,  in 
which  they  would  have  been,  if  the  destruction  of  that  instru- 
ment had  not  taken  place ;  for  I  cannot  hold,  that,  as  a  separate 
maintenance  is  the  subject,  the  trustee  contracts  no  kind  of 
duty  towards  the  cestui  que  trust ;  but  may  arbitrarily  determine, 
whether  the  instrument  shall  or  shall  not  be  enforced,  or 
whether  it  shall  be  destroyed.  The  wife  has  precisely  the  same 
right,  that  a^y  other  cestui  que  trust  has  in  any  case  to  call 
upon  the  trustee  to  act ;  and  the  same  right  to  apply  to  the 
Court  for  such  relief  as  the  loss  or  destruction  of  the  instrument 
may  make  necessary. 

Then  does  the  adultery  of  the  wife  preclude  her  from  having 
that  relief  here  ?  If  that  fact  does  not  at  law  put  an  end  to  the 
liability  of  the  husband  to  perform  the  condition  of  his  bond,  I 
do  not  see,  how  by  destroying,  or  procuring  the  destruction  of 
the  instrument,  he  should  release  himself  from  that  obligation. 
At  common  law  dower  was  not  forfeited  by  adultery.  The 
forfeiture  was  introduced  by  the  Statute  of  Westminster  2.t  A 
jointure  is  not  forfeited  by  adultery.  But  it  is  said,  this  Court 
will  never  interfere  in  favour  of  a  woman  who  has  committed 
adultery,  to  enforce  any  right  against  her  husband.  That  is  not 
so.  This  Court  does  interfere  for  the  purpose  of  enforcing  the 
performance  of  marriage  articles ;  though  the  husband  may 
have  proved,  that  his  wife  is  living  separate  from  him  in  a  state 
of  adultery.  In  the  case  of  Sidney  v.  Sidney  I  the  Lord 
[  *444  ]  Chancellor  inclined  to  that  opinion ;  *though  it  was  not 
necessary  to  determine  the  point.  But  in  Blount  v.  Winter,^  in 
1781,  the  Court  did  specifically  decree  the  execution  of  marriage 
articles,  making  a  provision  for  a  woman,  whom  her  husband 
proved  to  be  living  separate  from  him  in  a  state  of  adultery :  the 
husband  insisting  upon  that  ground,  that  he  was  not  bound  to 
perform  the  articles ;  and  that  this  Court  ought  not  to  interfere. 
That  case  is  stronger  than  this :   the  Court  having  in  that 

t  Stat.  13  Ed.  I.  c.  34.  §  3  P.  "Wms,   276.      Mr.   Cox's 

X  3  P.  WniB.  269.  note. 
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instance  given  to  the  wife,  notwithstanding  her  miBconduct,  an     Sjcagravk 
advantage,  that  she  did  not  before  possess  against  her  husband  :    sisaobavb. 
whereas  this  plaintiff  seeks  only,  that  she  may  not  by  the 
tortious  act  of  her  husband  and  her  own  trustee  be  deprived 
of  an  advantage,  of  which  she  was  actually  in  possession. 

Then  what  is  the  extent  of  the  relief  necessary  ?  The  plaintiff 
has  obtained  a  discovery  :  an  admission,  that  the  bond  is 
destroyed.  According  to  modern  doctrine,  therefore,  an  action 
upon  the  bond  will  lie  without  profert.  All  therefore  that  the 
plaintiff  seems  to  require,  is,  that  she  may  be  at  liberty  to  bring 
that  action  in  the  name  of  her  trustee ;  and  that  is  all  therefore 
that  I  shall  decree.  The  question,  that  is  made  between  these 
parties,  with  regard  to  the  real  tenor  of  the  condition,  will  be 
open ;  and  it  is  more  fit,  that  it  should  be  investigated  at  law 
than  in  this  Court.  I  do  not  conceive,  there  is  any  necessity  to 
lay  a  restriction  upon  the  party  not  to  crave  oyer  of  the  bond ; 
which  would  formerly  have  been  necessary.  But  since  the  late 
decisions  that  is  not  necessary. 

The  decree  was  made  accordingly,  reserving  farther  directions       [  4*s  ] 
until  after  the  trial. 


BRADLY  V.   WESTCOTT.t  iso7. 

( 13  Veeey,  44^-454.)  MarchU,  1 7. 

Distinctioii  betweon  property  and  powor.  IlolU  Ctmrt. 

Bequest  of  all  money,  stock,  &c,  and  all  other  personal  estate,  to  the  Grant,  M.R. 
sole  use  of  the  testator's  wife  for  life,  to  be  at  her  full,  free,  and        [  445  ] 
absolute  disposal  duriog  her  life,  without  being  liable  to  any  account ; 
and,  after  her  decease,  certain  articles  specified  and  500/.  according  to 
her  appointment  by  will ;  in  default  of  appointment,  to  fall  into  the 
residue ;  which  was  disposed  of. 

An  interest  for  life  only ;  with  a  limited  power  of  disposition. 

John  Swabbreck  by  his  will,  dated  the  5th  of  December,  1788, 
gave  and  bequeathed,  after  the  payment  of  his  just  debts  and 
funeral  expenses,  all  his  money,  stocks,  funds,  or  securities  for 
money,  household  goods,  plate,  china,  jewels,  and  other  effects, 

t  Fennock  v.  Pennock  (1869)  L.  E.      Ch.  D.  263, 49  L.  J.  Ch.  622,  43  L.  T. 
13  Eq.  144,  41  L.  J.  Ch.  141,  25  L.  T.      35. 
091;  Be  Th<nMon*9  Estate  (1880)  14 
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Bbablt      his  carriage  and  horses,  and  all  other  his  personal  estate  and 
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Westoott.  effects,  whatsoever  and  wheresoever,  arising  or  becoming  due,  or 
which  he  should  be  entitled  to  at  the  time  of  his  decease,  unto 
and  to  the  sole  use  and  behoof  of  his  wife  Elizabeth  Swarbreck, 
for  and  during  the  term  of  her  natural  life ;  to  be  at  her  full, 
free,  and  absolute,  disposal  and  disposition  during  her  natural 
life,  without  being  in  any  wise  liable  to  be  called  to  any  account 
of  or  concerning  the  amount,  value,  or  particulars,  thereof,  by 
any  person  or  persons  whomsoever;  and  from  and  after  her 
decease  he  gave  and  bequeathed  such  of  his  said  wife's  jewels, 
wearing  apparel,  and  other  paraphernaUa,  household  furniture, 
and  plate,  which  she  should  be  possessed  of  at  the  time  of  her 
[  *44C  ]  death,  together  with  the  sum  of  500Z.  in  money,  unto  *and  to  the 
use  of  such  person  or  persons,  and  in  such  parts,  shares,  and 
proportions,  as  his  said  wife  by  her  will,  duly  executed,  should 
direct  or  appoint ;  and,  for  want  of  such  direction  or  appoint- 
ment, he  directed  the  same  to  fall  into,  and  be  considered  as 
part  of,  his  personal  estate,  which  should  remain  undisposed  of 
by  his  said  wife  at  the  time  of  her  decease ;  and  from  and  after 
the  decease  of  his  said  wife  as  to  such  residue  he  bequeathed  the 
same,  as  after  mentioned. 

The  testator  then  gave  several  pecuniary  legacies ;  and  as  to 
all  the  rest,  residue,  and  remainder,  of  his  said  personal  estate, 
which  should  remain  undisposed  of  by  his  said  wife  at  the  time 
of  her  decease,  subject  to  and  after  the  payment  of  the  several 
legacies  before  mentioned,  and  to  any  additional  legacies,  he 
gave  and  bequeathed  the  same  unto  his  cousin  Sarah  Gregory, 
to  have,  receive,  and  take,  the  dividends,  interest,  and  proceeds, 
of  such  remaining  personal  estate  to  her  own  proper  use  for  and 
during  the  term  of  her  natural  life ;  and  from  and  after  her 
decease,  to  her  son  George  Gregory  for  life;  and  after  his 
decease  the  testator  gave  and  bequeathed  all  such  residue  of  his 
personal  estate  unto  and  amongst  all  and  every  the  child  and 
children  of  George  Gregory  equally ;  and,  in  default  of  such 
issue,  the  testator  gave  and  bequeathed  such  residue  of  his 
personal  estate  unto  and  amongst  such  person  or  persons,  in 
such  shares  and  proportions,  and  in  manner  and  form,  as  his 
personal  estate  would  have  become  divisible,  in  case  he  had 
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died  intestate,  a  batchelor,  and  without  issue ;  and  he  appointed      Bb^lt 
his  wife  sole  executrix.  Wxstoott. 

The  testator  died  in  1790.  His  widow  proved  his  will ;  and 
died  in  1803.  By  her  wiU,  dated  21st  of  ♦October,  1800,  after  [  •**7  ] 
payment  of  her  debts  and  funeral  expenses  she  gave  and 
bequeathed  in  these  terms :  ''AH  my  personal  estate  money 
securities  for  money  goods  chattels  and  effects  whatsoever  and 
wheresoever  and  of  what  nature  kind  or  quality  soever  and  all 
my  estate  and  interest  therein"  to  trustees,  upon  trust  for 
Elizabeth  Westcott,  her  executors,  &c. ;  to  be  paid,  &c.  at  her 
age  of  21,  or  marriage,  for  her  own  absolute  use  and  benefit ; 
and  appointed  the  trustees  her  executors. 

The  bill  was  filed  by  the  trustee,  to  have  the  rights  of  the 
defendants  ascertained :  the  defendant  Elizabeth  Westcott  by 
her  answer  submitting,  whether  Elizabeth  Swarbreck  had  not 
power  to  dispose  of  the  whole  of  her  husband's  property  by  her 
will ;  and  whether  she  did  not  accordingly  by  her  will  make  a 
valid  appointment  of  his  personal  estate ;  and  claiming  all  such 
estate  as  is  given  to  the  defendant  by  the  will  of  Elizabeth 
Swarbreck,  together  with  the  sum  of  5002.  The  other  defen- 
dants, the  family  of  Gregory,  claimed  under  the  residuary  dis- 
position of  the  testator  John  Swarbreck. 

Mr.  Wetherell,  for  the  defendant  Elizabeth  Westcott : 

Either  the  widow  had  under  the  will  of  her  husband  the 
absolute  interest :  or,  if  she  had  only  a  power,  her  will,  though 
not  appearing  to  be  made  under  the  power,  or  containing  any 
distinct  reference  to  it,  is  sufficient  to  pass  the  property.  With 
reference  to  the  first  point,  the  interest  for  life,  given  by  the 
first  part  of  the  will,  is  by  the  effect  of  the  subsequent  words 
enlarged  to  an  absolute  interest.  *  *  Admitting  the  doubt,  [  448  ] 
upon  the  limited  power  expressly  given  to  her,  that  cannot 
control  the  clear  disposition  of  the  whole  given  before ;  which  is 
the  sound  and  true  construction.  The  other  clause  is  ambiguous. 
It  may  refer  to  what  she  should  not  have  thought  fit  to  dispose 
of;  meaning,  that  she  might,  if  she  should  think  proper, 
dispose  of  the  whole  during  her  life ;  but,  if  any  thing  should 
remain  at  her  death,  she  should  have  power  to  dispose  of  that 
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[450] 


Jfarfih  17. 


in  this  particular  maimer  by  will.  If  the  two  clauses  camiot  be 
reconciled,  a  subsequent  direction,  incompatible  with  a  pre- 
ceding gift,  shall  not  prevail  over  it.    *    *    * 

Mr.  Thomson  and  Mr.  Bell,  for  the  defendants  Gregory  and 
his  children : 

*  *  Upon  the  question,  "whether  the  widow  took  the 
absolute  property,"  this  will  is  not  free  from  ambiguity :  but  the 
intention  appears  sujfficiently  distinct  to  afford  a  safe  construc- 
tion. The  intention  is  clear,  that  the  widow  should  have  the 
absolute,  uncontrolled,  use  of  this  property  during  her  life  ;  and 
as  to  part,  the  jewels  and  other  articles  specified,  and  the  sum  of 
6002.  in  money,  she  has  a  power  of  appointment.  That  express 
power  must  be  struck  out  by  holding,  that  she  had  by  the 
previous  words  the  absolute  disposition  of  the  whole.  The 
general  rule  is  clear,  that,  for  the  execution  of  a  power,  intention 
must  be  shewn ;  and  mere  general  words  are  not  sufficient. 
This  will  has  nothing  else. 

Mr.  Wetherelif  in  reply : 

*  *  Upon  the  question  as  to  the  intention  to  give  the 
absolute  property,  if  that  is  not  the  construction,  the  direction^ 
that  she  is  not  to  be  liable  to  be  called  to  account,  must  be 
struck  out :  the  other  construction  not  requiring  any  part  to  be 
struck  out ;  as  the  partial  power  of  appointment  may  be  applied 
to  the  case  of  her  not  choosing  to  dispose  of  the  whole. 

[The  question  whether  the  will  operated  as  an  exercise  of  the 
general  power  was  also  argued,  but  the  alteration  of  the  law  by 
the  Wills  Act  makes  it  unnecessary  to  retain  that  portion  of  the 
case  which  dealt  with  that  question.] 

The  Master  of  the  Bolls  : 

The  first  question  in  this  case  is,  what  interest  Mrs.  Swarbreck 
took  under  the  will  of  her  husband.  If  she  took  the  absolute 
property  in  his  personal  estate,  the  other  question,  upon  the  effect 
of  her  will,  does  not  arise.  If  she  took  an  interest  for  life  only, 
the  question  does  arise,  whether  by  her  will  the  power,  given  to 
her  to  dispose  of  a  specific  part  of  the  property,  is  well  executed. 
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With  respect  to  the  first  question,  as  the  testator  has  given  to  Bbadly 
her  in  express  terms  an  interest  for  life,  I  cannot  under  the  Westoott. 
ambiguous  words,  afterwards  thrown  in,  extend  that  interest  to  [  451  ] 
the  absolute  property.  I  must  construe  the  subsequent  words 
with  reference  to  the  express  interest  for  life,  previously  given ; 
that  she  is  to  have  as  full,  free,  and  absolute,  disposition,  as  a 
tenant  for  life  can  have;  and  there  is  a  farther  direction, 
immediately  following,  for  the  purpose  of  preventing  those,  who 
may  have  claims  under  the  subsequent  part  of  the  will,  from 
disturbing  her  during  her  life,  by  calling  for  inventories,  or  other 
accounts.  From  the  mode  of  giving  the  residue  a  sort  of 
implication  arises,  that  he  intended  to  give  her  the  right,  if  she 
thought  fit,  to  spend  the  whole  of  what  was  given  to  her  in  the 
former  part ;  directing,  that,  in  case  she  should  not  execute  the 
power,  that  part  of  the  property  shall  fall  into,  and  be  considered 
as  part  of  his  personal  estate,  which  shall  remain  undisposed  of 
by  her  at  the  time  of  her  decease.  From  that  is  inferred,  that 
only  what  should  remain  undisposed  of  was  intended  to  be  the 
subject  of  his  residuary  disposition.  It  is  necessary  to  construe 
this  to  be  either  a  mere  interest  for  life,  or  to  be  property,  in  the 
widow.  There  is  no  medium ;  for  I  cannot  say,  she  shall  have 
an  interest  for  life,  with  a  power  to  dispose  of  the  whole,  if  she 
thinks  fit ;  but  the  will  of  her  husband  shall  operate  upon  what 
she  shall  leave  undisposed  of.  Upon  that  construction  it  would 
be  property ;  as  it  would  be  absolutely  uncertain,  what  would  bo 
the  subject  of  the  residuary  bequest.t  That  construction  is 
impossible  for  another  reason;  from  the  express  power  to 
dispose  *of  part ;  which  is  quite  inconsistent  with  the  supposi-  [  •452  ] 
tion,  that  the  absolute  right  in,  or  power  to  dispose  of,  the  whole 
was  given  to  her  before.    *    ♦    * 

[In  the  course  of  the  later  part  of  the  judgment  which  deals 
with  the  question  whether  the  will  operates  as  an  exercise  of 
the  power  the  Master  of  the  Bolls  said  (p.  453)] :  The  dis-  [  433  ] 
tinction  is  perhaps  slight,  which  exists  between  a  gift  for  life, 
with  a  power  of  disposition  superadded,  and  a  gift  to  a  person 
indefinitely,  with  a  superadded  power  to  dispose  by  deed  or  will. 
But  that  distinction  is  perfectly  established ;  that  in  the  latter 

t  Malim  v.  Keighley,  2  B.  H.  229  (2  Yes.  Jun.  333). 
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case  the  property  vests.  A  gift  to  A.  and  to  such  person  as  he 
shall  appoint,  is  absolute  property  in  A.  without  an  appointment : 
but,  if  it  is  to  him  for  life,  and  after  his  death  to  such  person 
as  he  shall  appoint  by  will,  he  must  make  an  appointment,  in 
order  to  entitle  that  person  to  any  thing.  If  that  distinction 
exists,  it  is  impossible,  that  the  power  can  be  executed  by  the 
very  words,  by  which  property  is  given.    ♦    *    ♦ 


1806. 
2>«?.  16,17,18. 

1807. 
Afarch  28. 

Ebskine, 
L.C. 


BUCKMASTER  v.  HAEEOP. 

(13  Vesey,  466--474.) 

To  entitle  the  heir  to  the  performance  of  an  agreement  for  a  purchase 
out  of  the  personal  estate  the  agreement  must  have  been  binding  upon 
the  parties  contracting;  so  that  the  property  was  converted  in  equity 
before  the  death. 


[  *^^  3  [For  the  report  of  this  case  before  Sir  W.  Grant,  M.  R.  (7 

Yes.  341),  and  the  short  effect  of  this  appeal,  see  6  R.  R.  182.] 


1807. 
March  2,  28. 


Ebskike, 
L.C. 

[476] 


KIEKPATRICK  v.  KILPATRICK 

(13  Vesey,  476—486.) 

Bequest  to  the  testator's  two  natural  sons;  with  survivorship  upon 
the  death  of  either  before  twenty-one,  and  without  issue;  but  in  the 
event  of  both  dying  without  issue  over :  the  interest  beyond  mainten- 
ance to  be  added  yearly  to  the  principal,  for  their  benefit :  to  be  paid, 
when  they  attain  twenty-one.  The  limitation  over  upon  the  deatii  of 
both  established.  As  to  the  accumulation  a  vested  interest;  and  the 
payment  only  postponed. 

Samuel  Kilpatbick  by  his  will,  dated  the  22nd  of  July,  1781, 
after  directing  payment  of  his  debts,  and  giving  some  legacies, 
gave  and  bequeathed  to  each  of  his  two  illegitimate  sons,  James 
Kilpatrick  and  Samuel  Kilpatrick  the  sum  of  3,000Z.  sterling  out 
of  his  personal  estate  in  Bank  stock  in  London.  Also  he  gave 
unto  each  of  them  the  sum  of  70,000  current  rupees,  out  of  the 
money  belonging  to  him  out  on  bond  to  the  East  India  C!ompany, 
when  they  shall  have  attained  the  age  of  21  years.  In  case  there 
should  be  an  overplus  of  his  personal  estate,  after  the  legacies 
herein  mentioned  were  paid,  he  gave  and  bequeathed  the  said  over- 
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plas  to  the  aforesaid  his  children  James  and  Samuel  Eilpatrick,    Eibkpat- 
with  all  debts  and  effects,  that  should  be  appertaining  and  owing         «». 
to  him  at  the  time  of  his  decease,  to  be  divided  equally  between  Kilpatbicjc. 
them;  bat  in  event  of  the  death  of  either  of  them  before  he 
attains  the  age  of  21  years  and  without  issue  his  share  of  said 
8,000Z.  and  70,000  current  rupees  and  his  proportion  of  the  over- 
plus of  the  testator's  said  personal  estate,  to  go  to  the  survivor : 
but  in  event  of  both  dying  without  issue  one  of  their  sharea  above 
mentioned  to  go  to  the  lawful  son  and  heir  of  the  testator's  uncle 
Henry  Kilpatrick ;  and  the  other  share  to  be  divided  in  equal 
proportions  between  the  children  male  and  female  the  lawful 
issue  of  his  sister  Margaret  Kilpatrick,  and  the  children  male 
and  female  the  lawful  issue  of  his  half-sisters  Jean  Porter,  Ann 
Porter,  and  Martha  Porter ;  and  also  the  lawful  children  male 
and  female  of  his  brother  John  Porter. 

The  testator  then  directed  his  executor  in  India  to  take  the  [  477  ] 
earliest  and  safest  opportunity  of  remitting  to  his  executors  in 
London  the  aforesaid  sums  of  70,000  current  rupees,  and  such 
other  sums  of  money  as  may  be  due  to  the  aforesaid,  his  two 
illegitimate  sons ;  with  directions  for  it  to  be  put  into  the  Bank 
stock,  or  in  such  funds  or  purchase  of  lands  as  they  may  judge 
the  safest  and  most  advantageous  for  his  said  children ;  including 
the  aforesaid  3,0002.  of  each ;  and  such  part  or  parts  as  may  be 
required  of  the  interest  and  profits  arising  therefrom  to  be  paid 
regularly  by  his  executors  for  the  maintenance  and  education  of 
them  both ;  and  the  remainder  of  the  interest  and  profits  to  be 
added  yearly  to  the  principal  for  their  benefit ;  which  is  also  to  be 
paid  to  them,  when  they  attain  the  age  of  twenty-one  years. 
Then,  after  giving  directions  as  to  the  education  of  his  two 
illegitimate  sons,  and  giving  some  pecuniary  legacies,  out  of  his 
personal  property  in  India  and  Europe,  he  appointed  executors 
in  Great  Britain  and  in  India. 

The  testator  died  in  August,  1781,  unmarried.  His  haU- 
sisters  Ann  and  Martha  Porter,  and  his  half-brother  John  Porter, 
not  having  any  issue,  a  decree  was  made,  under  a  bill  by  several 
of  the  legatees,  directing  the  usual  accounts  to  be  taken.  In 
1785,  before  any  report,  James  Kilpatrick,  one  of  the  plaintiffs 
in  that  cause,  died,  under  the  age  of   six  years  and  seven 
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EiBKPAT-    months ;  leaving  hia  brother  Samuel,  another  of  the  plaintifEs 

HICK 

V.  Borviving  him.    Samuel  Kilpatrick  died  on  the  29th  of  Decem- 

KiLPATBicK.  jjgj.^  jYgg^  betweeii  the  ages  of  18  and  19,  not  having  been 

married. 

The  bill  in  this  cause  was  filed  by  the  executor  of  Samuel 
Eilpatrick,  the  younger ;  insisting,  that  the  limitation  in  the  will 
of  the  first  testator  Samuel  Kilpatrick  of  the  legacies  of  8,0OOZ., 
8,000Z.  and  70,000  current  rupees,  and  of  the  residue  of  the 
[  *478  ]  personal  estate,  in  the  *event  of  that  testator's  two  sons  James 
and  Samuel  Kilpatrick  dying  without  issue,  was  too  remote,  and 
void;  and  therefore  those  legacies  and  that  residue  upon  the 
death  of  James  under  the  age  of  twenty-one  and  without  issue 
vested  absolutely  in  Samuel;  under  whose  will  the  plaintiff 
claimed  the  whole.  The  bill  therefore  prayed,  that  the  suit  may 
stand  revived ;  that  the  funds  in  Court  may  be  transferred  to  the 
plaintiff:  or,  if  the  Court  shall  be  of  opinion,  that  he  is  not 
entitled  to  the  whole,  that  the  rights  of  the  plaintiff  and  the 
defendants  may  be  ascertained. 

The  defendants,  the  son  and  heir  of  the  testator's  uncle  Henry, 
and  the  children  of  Jean  Porter,  afterwards  Mitchell,  claimed 
under  the  limitation  over. 

Mr.  Percevalf  Mr.  Hart,  and  Mr.  Owen,  for  the  plaintiff. 

»    »    » 

[  482  ]  The    Solicitor-General,    Mr.    Alexander,    Mr.   Cooke,  Mr. 

Ricliards,  and  Mr.  W.  Agar,  for  the  defendants : 

The  Court  is  desired  to  put  upon  this  will  a  construction, 
which,  it  is  admitted,  cannot  have  effect,  for  the  purpose  of  dis- 
posing of  this  property  against  the  declared  intention  of  the 
testator  to  give  it  to  another  person.  The  presumption  is  in 
favour  of  the  construction,  if  doubtful,  that  will  be  consistent  with 
[  483  ]  the  rules  of  law.  *  *  The  design  upon  the  whole  was  a 
provision  for  these  children,  attaining  the  age  of  21,  or  leaving 
families ;  and  it  was  only  in  failure  of  both  these  events  to  go 
over  to  these  more  remote  objects.    ♦    *    ♦ 

As  to  the  interest,  the  direction,  that  it  is  to  be  added  to  the 
principal,  is  a  strong  indication,  that  they  are  to  have  the  same 
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fate ;  in  addition  to  the  argument  arising  from  the  nature  of  the     Kihkpat 

BIOK 

V, 


interest,  as  being  the  produce  of  the  principal.    *    *    * 

KiLPATBICK. 

Thb  Lord  Chancellor  :  Marek  28. 

From  the  disposition,  made  by  this  testator  in  favour  of  his  r  ^g^  n 
two  natural  sons,  it  is  evident,  that  he  meant  to  put  them  upon 
an  equal  footing.  The  question  upon  the  limitation  over  of  this 
personal  property  in  the  event  of  both  dying  without  issue  under 
the  age  of  21,  is  a  mere  question  of  intention,  as  it  may  be 
judicially  collected  from  the  whole  will.  If  that  limitation  was 
intended  to  take  effect  after  an  indefinite  failure  of  issue,  it  is  too 
remote :  if  the  failure  of  issue  was  confined  to  *the  death  [  *^So  ] 
of  the  survivor,  the  limitation  is  valid.  Courts  of  justice 
have  uniformly  endeavoured  to  support  limitations  of  this 
description;  taking  advantage  of  any  expression,  from  which 
the  event  may  be  construed,  never  having  had  issue,  or 
may  be  confined  to  the  time  of  the  death.  I  have  looked 
through  all  the  cases,  which  are  to  be  found  in  Mr.  Boper's 
very  useful  book.f  The  doctrine  is  discussed  with  great 
ability  by  Lord  Chief  Justice  Wilmot  in  Keily  v.  Fowler  I  but 
the  case  of  Slieppard  v.  Le8singliam%  is  more  applicable  to 
this.  There  the  limitation  over  to  the  nephew  of  one  moiety  of 
the  stock,  if  Mary  Sheppard  should  leave  no  issue  living  at  the 
time  of  her  death,  or  if  such  child  or  children  as  she  should 
leave  at  the  time  of  her  death,  should  die  without  leaving  any 
issue,  was  clearly  good :  but  as  to  the  other  moiety  the  testatrix 
used  shorter  words ;  in  case  her  said  daughter  should  leave  no 
such  child  or  children,  or  all  such  child  or  children  as  she  should 
leave,  should  ''  die  without  issue."  Lord  Habdwicke  held  the 
limitation  over  good;  giving  the  same  construction  to  those 
words,  as  to  the  words  ''  without  leaving  issue,"  in  the  limitation 
of  the  other  moiety ;  concluding  upon  the  whole  will,  that  the 
intention  was  the  same ;  and  was  differently  expressed,  as  in 
other  instances,  only  for  shortness. 

All  the  authorites  go  that  way;  and  the  intention  of  this 
testator  is  very  clear  as  to  the  principal.  The  direction  as  to  the 
interest  is  contained  in  another  part  of  the  will,  and  is  merely, 

t  Boper's  Law  of  Legacies.        X  6  Br.  P.  C.  309.        §  Amb.  122. 


816  1807.    CH.    18  YESEY,  485—486.  [b.b. 

EiBKrAT>     that  the  surplus,  beyond  \rhat  may  be  required  for  their  main- 

9.  tenance  and  education,  shall  be  added  yearly  to  the  principal  for 

KiLPATBicK.  tj^gjj.  ♦benefit ;   to  be  paid  to  them  when  they  attain  the  age 

'■        ^      of  21.    All  beyond  maintenance  is  vested  ;  though  only  to  be 

paid  at  that  age.    The  plaintiff  is  therefore  entitled  to  the 

accumulation  of  this  interest,  though  not  to  the  principal. 


1807.  WHITELOCKE  v.  BAKEK. 

AprUlO.  (13  Yeagy^  5^4^^ 

Kldon,  L.C.  Qualification  as  to  evidence  of  tradition,  even  upon  pedigree.    It  must 

be  from  persons,  having  such  a  connection  with  the  party,  that  it  is 
natural  and  likely,  from  their  domestic  habits,  that  they  are  speaking 
the  truth,  and  could  not  be  mistaken.  Upon  that  principle  descriptions 
in  wiUs,  monuments,  Bibles,  &c.  are  admitted. 

[This  case  is  retained  merely  for  the  purpose  of  preserving 
the  following  passage  from  the  judgment  of  the  Lord 
Chancellor.] 

[  514  ]  *    *    It  was  not  the  opinion  of  Lord  Mansfield,  or  of  any 

Judge,  that  tradition,  generally,  is  evidence  even  of  pedigree  : 
the  tradition  must  be  from  persons,  having  such  a  connection 
with  the  party,  to  whom  it  relates,  that  it  is  natural  and  likely, 
from  their  domestic  habits  and  connections,  that  they  are 
speaking  the  truth,  and  that  they  could  not  be  mistaken.!  The 
whole  goes  upon  that :  declarations  in  the  family,  descriptions 
in  wills,  descriptions  upon  monuments,  descriptions  in  Bibles, 
and  registry  books,  all  are  admitted  upon  the  principle,  that  they 
are  the  natural  effusions  of  a  party,  who  must  know  the  truth ; 
and  who  speaks  upon  an  occasion,  when  his  mind  stands  in  an 
even  position,  without  any  [temptation  to  exceed  or  fall  short  of 
the  truth.  But  there  may  be  many  circumstances,  forming  part 
of  the  tradition,  which  you  would  reject,  taking  the  body  of  the 
tradition. 

t  Vowlea  V.  Young,  ante,  154,  160  (13  Ves.  140,  147). 
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COUSINS  V.  SMITH.t  i807. 

(13  Vesey,  542—546.)  Aprill7. 

Demurrer  allowed  to  a  bill  for  a  discovery  and  injunction  against  an  Eldon,  L.C. 
action :  the  effect  being  a  contract  for  participation  in  an  illegal  trans-  r  542  1 
action :  the  result  of  a  combination  of  wholesale  grocers,  by  the  title  of 
*'  The  Fruit  Club,"  acting  by  a  select  committee,  of  which  the  defendants 
were  members,  to  purchase  all  imported  fruit ;  though  not  strictly  fore- 
stalling, regrating  or  monopoly.  Persons  contracting  on  behalf  of  a 
legal  society,  of  which  they  are  members,  as  a  committee,  are  not  liable 
to  nonsuit,  and  cannot  defend  an  action,  upon  an  objection  of  parties. 

Insurances,  illegal  within  the  Act  6  Geo.  I.  c.  18,  s.  12,  not  allowed  in 
an  account  before  the  Master. 

The  bill  stated,  that  the  plaintiffs  are  wholesale  grocers ;  and, 
according  to  the  usual  coarse  of  the  fruit  trade,  that  article  is 
imported  in  whole  cargoes,  to  a  much  greater  extent  than 
sufficient  for  the  supply  of  most  of  the  persons  employed  in  the 
wholesale  trade ;  and  in  consequence  of  risk  from  the  perishable 
nature  of  the  commodity,  and  the  heavy  duties,  with  the  prime 
cost,  a  society  was  many  years  since  formed,  and  still  subsists, 
by  the  title  of  "  The  Fruit  Club,"  under  the  management  of 
a  select  committee,  of  which  the  defendants  are  members.  That 
Club  was  instituted  for  the  purpose  of  making  purchases  of 
imported  fruits,  and  supplying  the  general  trade,  after  deduct- 
ing a  reasonable  profit  to  the  members  of  the  committee  for 
their  trouble. 

The  bill  farther  stated,  that  for  many  years  past,  the  select 
committee  have  formed  a  scheme  of  getting  into  their  own  hands 
the  exclusive  possession  of  the  trade,  and  compelling  all  the 
wholesale  dealers  to  apply  to  them  for  a  supply;  and  have 
accordingly  from  time  to  time  purchased  the  said  imported  fruits 
at  low  prices ;  and  have  afterwards  resold  to  the  members  of  the 
Club,  and  other  wholesale  dealers,  at  very  advanced  prices,  and 
in  such  quantities  as  they  thought  proper ;  and,  in  case  any 
merchant  or  importer  should  enter  into  any  treaty  for  the  sale 
of  any  cargo  of  fruit  to  any  other  person  without  first  making  an 
offer  to  them,  have  refused  to  have  any  farther  dealings  with 

t  Mogul  Steamship  Co,  v.  McGre^  Bowen,  L.  J.  in  the  Mogtd  Sieamahip 

gor,  '92,  A.  C.  25,  61  L.  J.  Q.  B.  295,  Co.  case  in  G.  A.,  23  a  B.  Div.  at 

66  L.  T.  1.    [The  principal  case  is  p.  619,  and  see  per  Fry,  L.  J.  at  p. 

called    <'not  very  intelligible"  by  632.— F.  P.] 
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CouBZKs     them ;  and  have  made  such  threats  to  many  importers  of  fruit ; 

Smith.  ^^^  hB,Ye  been  enabled,  by  obtaining  such  command  over  the 
market,  to  raise  or  lower  the  price  of  fruit,  as  they  pleased. 

[  543  ]  The  bill  then  stated,  that  the  plaintiffs,  who  in  1802,  when 

they  entered  into  business,  became  members  of  the  Club,  having 
discovered  these  improper  practices,  in  1804  withdrew  from  the 
Club ;  and  that  in  1805  they  entered  into  a  treaty  for  the 
purchase  of  part  of  a  cargo;  which  treaty  was  broken  off  in 
consequence  of  an  agreement  by  the  chief  owner  of  the  vessel 
with  the  owner  of  another  vessel,  that  both  cargoes  should  be 
sold  together.  In  consequence  of  that  the  plaintiffs,  being 
unable  to  purchase  the  whole,  and  much  in  want  of  a  supply, 
and  unable  to  obtain  a  suficient  supply  in  any  other  manner, 
and  conceiving,  that  the  owners  had  shewn  a  disposition  to 
profit  by  the  competition  between  the  plaintiffs  and  the  Fruit 
Club,  to  obtain  an  unreasonable  price,  entered  into  an  agreement 
with  the  committee  of  the  Fruit  Club;  offering  not  to  oppose  the 
committee  in  the  purchase  of  the  said  cargoes,  provided  they 
would  let  the  plaintiffs  have  a  fourth  part  at  prime  cost.  An 
agreement  was  accordingly  entered  into ;  but  not  reduced  into 
writing :  the  Club  became  the  purchasers  of  the  two  cargoes  of 
fruit ;  and  delivered  certain  parcels  to  the  plaintiffs  at  certain 
prices,  amounting  in  the  whole  to  8152.  Ss.  6d.  The  bills  of 
parcels  were  made  out  by  the  defendants,  as  agents  and  trustees 
of  the  Fruit  Club ;  and  they  were  not  themselves  the  sellers  of 
the  articles  to  the  plaintiffs,  or  interested  in  any  other  manner 
than  as  members  of  the  committee.  Soon  after  the  delivery  of 
the  fruit  the  plaintiffs  discovered,  that,  though  the  committee 
were  bound  by  the  agreement  to  charge  the  plaintiffs  no  more 
than  the  prime  cost,  they  had  fraudulently  charged  a  consider- 
able profit  to  the  plaintiffs ;  who  refused  to  pay  the  whole.  An 
action  was  brought  for  the  whole  sum  of  815/.  8«.  8d. ;  and  the 
bill  was  filed ;  praying  a  discovery  and  an  injunction. 

[  644  ]  To  this  bill  the  defendants  put  in  a  demurrer  ;  insisting,  for 

cause,  that  it  appears  by  the  bill,  that  the  plaintiffs  are  not 
entitled  to  compel  the  defendants  to  discover  the  matters  in  the 
bill,  or  any  of  them. 
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Sir  Samuel  Romilly  and  Mr.  Roupell,  in  support  of  the      CoixfliKs 
demurrer,  contended,  that  the  transaction,  i^hich  was  the  subject       smith. 
of  the  bill,  being  illegal,  the  Court  would  not  give  any  aid. 

Mr.  WetliereUy  for  the  plaintiff,  distinguished  this  transac- 
tion, the  act  of  one  individual,  shrinking  from  a  competition  with 
the  large  body,  called  "  The  Fruit  Club,"  from  a  conspiracy  of 
several  dealers  in  the  trade ;  insisting,  that  this  could  not  be  the 
subject  of  a  criminal  charge;  being  merely  a  waiver  by  one 
person  of  his  right  to  bid;  and  comparing  it  to  an  agreement  by 
two  persons  to  purchase  a  pipe  of  Madeira,  instead  of  taking 
each  a  separate  cask :  which,  though  the  effect  is  to  deprive  the 
vendor  of  some  profit,  could  never  be  considered  a  conspiracy,  or 
in  any  respect  illegal. 

Th£  Lobd  Chancellor  : 

The  first  point  upon  this  demurrer  is,  that,  if  the  discovery 
should  be  given,  the  defendant  at  law  could  shew  other  parties. 
There  is  nothing  in  that;  for,  where  a  legal  body  acts  by 
committees,  it  is  enough  to  consider  the  contract  as  made 
with  those,  who  think  proper  to  undertake ;  looking  to  the  body, 
for  which  they  undertake,  for  indemnity ;  and  the  plaintiffs  at 
law  cannot  be  nonsuited,  nor  could  they  defend  an  action 
against  them,  upon  that  ground. 

My  opinion  upon  the  transaction,  as  it  is  stated  in  this  bill,  is,  [  &i«>  ] 
that  this  is  a  case,  in  which  the  Court  ought  not  to  assist  the 
plaintiff.  This  transaction  has  been  compared  to  the  purchase 
by  two  persons  of  a  pipe  of  Madeira ;  but  the  transaction,  stated 
by  this  bill,  is  a  combination  of  the  whole  body  of  grocers  in 
London;  the  effect  of  which  is,  that  all  persons,  dealing  in 
this  article,  are  compelled  to  purchase  upon  the  terms  dictated 
by  this  committee;  having  the  means  of  buying  up  all  the 
fruit,  imported  from  all  parts  of  the  world ;  and  holding  this 
language,  that  those,  who  do  not  buy  from  them  exclusively, 
shall  not  have  any  supply.  This  is  not,  according  to  the  legal 
definition  of  the  term  forestalling,  much  less  regrating ;  still  less 
monopolizing :  but  in  the  consideration  of  a  court  of  equity  it 
contains  the  mischief  of  all  three.  First,  there  is  a  conspiracy 
against  the  vendors:    next,  a  conspiracy  against  the  world  at 
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Smith. 


[  •646  ] 


large;  enabling  those  persons  to  bnj  at  any  price  they  may 
think  proper ;  and  then,  it  is  tme,  they  can,  if  they  please,  sell 
at  a  lower  price  than  a  fair  competition  in  the  market  would 
produce :  but  it  most  also  be  recollected,  that  they  can  sell  upon 
their  own  terms ;  and  the  manner,  in  which  that  discretion  will 
probably  be  exercised,  is  obvious.  Then,  as  between  these 
parties,  the  complaint  is,  that  it  is  immoral  in  the  defendants 
not  to  let  this  plaintiff  have  his  bargain.  In  order  to  determine 
between  them,  I  must  look  at  the  nature  of  the  bargain.  The 
effect  of  the  transaction  is,  that  they  are  to  be  partners  in 
purchasing  these  two  cargoes  of  fruit.  What  is  that  but  an 
agreement,  that  they  shall  be  partners  in  a  transaction,  in  which 
they  know  they  are  acting  illegally.  I  have  known  cases  of 
illegal  insurance,  where,  if  upon  the  account  before  the  Master, 
they  appear  to  have  been  effected  by  a  greater  number  of  persons 
than  is  permitted  by  the  Act  of  Parliament  *in  favour  of  the 
chartered  companies,  those  items  were  not  allowed  in  the 
account;  as  the  transaction,  though  right  among  the  parties, 
was  wrong  with  reference  to  the  public. 

This  demurrer  must  therefore  be  allowed. 


1807. 
April  17. 

Eldon,  L.C. 
[646] 


FIFE  V.  CLAYTOKt 

(13  Vesey,  546—547 ;  1  C.  P.  Cooper,  temp.  Cottonhain,  in  noiist  353.) 

Defendant  to  a  bill  for  specific  performance,  submitting  to  perform, 
may  have  a  decree  upon  the  agreement  actually  proved,  though  different 
from  that  insisted  on  by  the  plaintiff. 

A  cross  bill  therefore,  though  formerly  the  course,  was  unnecessary. 

This  bill  prayed  the  specific  performance  of  an  agreement  for 
the  sale  of  an  estate  to  the  plaintiff  by  auction  ;  insisting,  upon 
the  particular,  being  general,  without  any  exception,  that  the 
plaintiff  was  entitled  also  to  a  right  of  common ;  and  that  mere 
parol  declarations  by  the  auctioneer  could  not  be  admitted  in 

t  C.  P.  Cooper's  report  is  from  an      There  is  nothing  about  the  particu- 


independent  MS.  and  much  fuller. 
It  represents  the  plaintiff  as  relying 
on  alleged  declarations  by  the 
auctioneer  and  the  defendant  as 
proving  that  the  auctioneer's  state- 
ments were  really  the  other  way. 


lars  having  been  altered.  But  those 
variances!  do  not,  except  as  to  ooeta, 
affect  the  point  decided.  The  first 
paragraph  of  the  judgment,  as  here 
given,  is  from  C.  P.  Cooper's  report. 
—P.P. 
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evidence  to  contradict  the  particular.  The  defendant  however, 
resisting  the  bill  as  to  the  right  of  common,  proved,  besides  the 
parol  declarations  by  the  auctioneer,  that  previously  to  the  sale 
the  particular  had  been  altered,  by  inserting  an  express  exception 
of  the  right  of  common. 

Mr.  Leach,  for  the  plaintiff,  upon  this  evidence,  proposed 
that  the  bill  should  be  dismissed. 

Sir  Samuel  RomiUy,  for  the  defendant,  insisted,  that  he  was 
entitled  to  a  decree  for  the  performance  of  the  agreement,  as  it 
was  proved,  without  a  cross  bill.    *    *    * 

The  Lord  Chancellob  : 

In  the  present  case  the  purchaser  by  his  bill  offered  to  perform 
the  agreement  on  his  part,  which  must  be  taken  to  mean  what 
the  Court,  upon  hearing  all  the  circumstances,  should  be  of 
opinion  was  the  agreement. 

The  old  course  required  a  bill  and  a  cross  bill.  But  I  am 
willing  to  follow  a  precedent,  that  will  save  that  expense,  and  is 
right  upon  principle :  the  plaintiff  by  his  bill  offering  to  perform 
the  specific  agreement  which  he  represents. 

A   specific  performance  was  decreedy  with  costs  to  be 
paid  by  the  plaintiff  A 


Fife 

CLA.YTOK. 


[647] 


BEOWN  V.   HARRIS. 
BROWN  V.  HARRIS. J 

(13  Vesey,  552—559.) 

JnrLsdiction  of  a  court  of  equity  upon  a  bill  by  officers  of  the  army 
and  the  East  India  Company,  on  behalf  of  themselves  and  all  others,  &c. 
for  an  account  of  prize  money  received,  beyond  the  due  piopcrtlon,  and 
for  a  distribution  according  to  the  King's  grant  and  usage ;  considering 
the  defendants  as  trustees.  But  upon  the  construction  of  the  grant,  as 
not  creating  a  trust,  a  demurrer  was  allowed. 

The  bill,  filed  by  Archibald  Brown,  a  colonel  in  the  service  of 
the  East  India  Company,  and  also  a  colonel  by  brevet  in  his 
Majesty's  service,  and  by  some  other  ojficers  in  the  service  of  his 


t  See  the  decree  set  out  and  veri- 
fied with  the  Begistrar's  book  in  C. 
P.  Cooper's  report  at  p.  368.— F.  P. 


t  Kinloch  v.  Secretary  of  State  for 
India  (1882)  7  Ap.  Ca.  619,  51  L.  J. 
Ch.  885,  47  L.  T.  133. 


1807. 
AprU  29. 

Eldok,  L.C« 
[552] 
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Bbowk  Majesty  and  the  East  India  Company,  on  behalf  of  themselves 
Habbib.  ft^d  the  other  officers  and  privates  of  the  united  and  conjunct 
forces  of  his  Majesty  and  the  Company,  who  were  employed  in 
the  war  against  the  late  Tippoo  Sultaun  in  the  East  Indies  in 
the  year  1799,  stated,  that  by  letters  patent,  81  Geo.  II.  his 
Majesty  granted  to  the  East  India  Company,  their  successors  and 
assigns,  all  such  booty  or  plunder,  which  since  certain  former 
letters  patent,  granted  to  the  Company,  had  or  should  be  taken 
from  any  of  the  enemies  of  the  Company,  or  any  of  his  Majesty's 
enemies  in  the  East  Indies  by  any  of  the  ships  or  forces  of  the 
Company ;  provided,  that  the  said  plunder  should  be  taken  during 
wars  carried  on  by  the  forces,  raised  and  paid  by  the  Company 
alone,  or  by  the  ships  employed  at  their  sole  expense ;  saving  his 
Majesty's  prerogative  to  distribute  the  said  plunder  or  booty  in 
such  manner  and  proportions,  as  his  Majesty  should  think  fit,  in 
all  cases,  where  any  of  the  forces  by  land  or  sea  of  his  Majesty, 
[  *55d  ]  his  heirs  and  successors,  ^should  be  appointed  and  commanded 
to  act  in  conjunction  with  the  ships  or  forces  of  the  Company. 

The  bill  farther  stated,  that  in  the  war  against  the  late  Tippoo 
Sultaun  in  1799  the  army  was  composed  of  his  Majesty's,  the 
Company's,  and  the  Nizam's  forces,  under  the  command  of  the 
defendant  Lieutenant-General  Harris,  as  commander-in-chief ;  and 
very  large  booty  and  plunder  were  taken,  particularly  at  the  cap- 
ture of  Seringapatam  in  May,  1799 ;  and  that,  after  setting  apart 
one-fourth  part  for  the  Nizam,  the  remaining  three  fourths  were 
in  September,  1799,  divided  and  distributed  by  General  Harris, 
and  the  other  defendants  Generals  Floyd  and  Stuart,  among  the 
defendant  General  Harris  and  the  General,  and  other,  officers, 
soldiers,  and  forces,  of  which  the  said  united  army  was  composed. 
The  bill  also  stated,  that  the  plunder,  being  taken  by  the  said 
conjunct  army  of  his  Majesty,  the  Company,  and  the  Nizam, 
acting  in  alliance  with  the  Company,  ought  not  to  have  been 
divided  and  distributed  without  his  Majesty's  grant:  his  laie 
Majesty  having  by  his  letters  patent  saved  his  prerogative  to 
distribute  the  plunder  in  such  manner  and  proportions,  as  his 
Majesty  should  think  fit,  in  all  cases,  where  any  of  the  forces  by 
land  or  sea  of  his  Majesty,  his  heirs  and  successors,  should  be 
appointed  and  commanded  to  act  in  conjunction  with  the  ships 
and  forces  of  the  Company. 
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The  bill  then  stated,  that  a  memorial  was  presented  by  the  Bbown 
Company  to  his  Majesty ;  representing  the  matters  aforesaid ;  hakbib. 
and,  that  in  the  late  war  against  Tippoo  Snltaon  considerable 
booty  and  plunder  had  been  taken  in  expeditions,  in  which  his 
Majesty's  forces  *had  been  employed  conjunctly  with  the  forces  [  'SSi  3 
of  the  Company :  but  the  whole  expense  of  such  war  had  been 
borne  by  the  Company ;  and,  that  upon  former  occasions  of  wars 
in  India,  in  which  his  Majesty's  forces  and  the  forces  of  the 
Company  had  been  employed  conjointly,  his  Majesty  had  been 
usually  pleased  to  grant  the  booty  and  plunder,  taken  in  such 
wars,  to  the  Company,  as  to  one  moiety  thereof  for  their  own  use, 
towards  their  own  expenses ;  and  the  other  moiety  in  trust  to  be 
by  the  said  Company,  or  by  those,  whom  they  should  appoint, 
divided  amongst  the  commanders,  officers,  and  men,  belonging 
to  the  forces  employed  in  such  wars.  The  memorial  farther 
represented,  that  all,  or  the  largest  part  of,  the  plunder,  taken  in 
the  late  war,  except  the  artillery  and  stores,  had  been  appro- 
priated and  divided,  without  any  authority  from,  or  privity  with 
the  Company,  by  the  commander  and  officers  among  his 
Majesty's  forces  and  the  forces  of  the  Company,  and  to  the  use 
of  the  Nizam,  for  the  benefit  of  his  Highness  and  his  forces, 
engaged  in  the  war ;  and  prayed,  that  his  Majesty  would  confirm 
the  appropriation  of  such  part  of  the  booty  and  plunder,  which 
had  been  already  made  ;  and  direct,  that  such  the  division  of  such 
part  thereof  as  had  been  appropriated  to  the  use  of  the  commander, 
ofScers,  and  forces,  of  his  Majesty  and  the  Company,  should  be 
made  conformably  to  the  usage  theretofore  practised  in  like  cases  ; 
and  grant  to  the  Company  all  the  residue  of  the  said  plunder  and 
booty,  and  the  artillery  and  military  stores ;  to  hold  to  the  Com- 
pany and  their  successors,  as  to  three-fourth  parts  thereof ;  and, 
as  to  the  remaining  fourth,  to  be  accounted  for  to  the  Nizam. 

The  bill  farther  stated,  that  by  letters  patent,  22nd  November, 
41  Geo.  ni.  his  Majesty  granted  and  confirmed  *unto  his  forces  ^  *^^^  } 
and  the  forces  of  the  Company,  and  the  Nizam,  for  the  benefit  of 
himself  and  his  forces,  all  such  part  of  the  booty  and  plunder, 
taken  in  the  war  with  the  late  Tippoo  Sultaun,  (except  the 
artillery  and  stores,)  has  had  already  been  appropriated  and 
divided  by  the  commanders  and  officers,  engaged  in  said  war. 
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Bbowx  amongst  said  forces  and  the  Nizam;  to  have  and  to  hold  the 
HABBI&  same  to  his  Majesty's  said  forces,  and  to  the  forces  of  the 
Company,  and  to  the  Nizam,  for  the  benefit  of  himself  and  his 
forces,  engaged  in  said  war,  (except  as  before  excepted,)  in  as 
full,  large,  ample,  and  beneficial,  manner,  as  if  the  same  had 
been  originally  granted  by  his  Majesty  for  their  benefit 
respectively ;  and  his  Majesty  thereby  granted  unto  the  Company 
and  their  successors,  according  to  the  usage  recited,  all  the 
residue  of  said  plunder  and  booty,  and  the  artillery  and  militaiy 
stores,  taken  in  said  war;  to  have  and  to  hold  unto  the 
Company  and  their  successors,  as  to  three-fourth  parts  thereof, 
for  their  proper  use  and  benefit ;  and,  as  to  the  remaining  fourth 
part  thereof,  for  the  benefit  of  the  Nizam  and  his  forces ;  and  to 
be  accounted  for  to  his  Highness  by  the  Company. 

The  bill  farther  stated,  that,  besides  the  defendant  General 
Harris,  the  conmiander-in-chief,  there  were  six  other  general 
o£Scers  in  the  said  united  army ;  and  that  by  the  distribution  of 
the  remaining  three-fourth  parts  of  the  plunder,  made  by  the 
defendants    Harris,    Floyd,    and    Stuart,    one    whole   eighth, 
amounting  in  sterling  money  to  129,9622.  IGs.  was  allotted  to 
the  defendant.  General  Harris,  as  commander-in-chief ;  and  the 
sum  of  14,400Z.  was  allotted  to  the  defendants  General  Stuart 
and  General  Floyd;    and  10,800Z.  to  the  other  four  general 
o£Scers;    that    the    said    division    and    distribution  were  not 
conformable  to  usage ;  and  by  which  General  Harris  received 
;*656]      64,981Z.  4«.  more  than  he  ought  to  have  received,  ^Generals 
Floyd  and  Stuart  8,5692. 15^.  4d.  more  than  they  ought  to  have 
received:    but  the  sums  allotted  and  paid  to  the  other  four 
general  officers  were  less  than  they  ought  to  have  received  by  802. 
4«.  8d.  each.  The  bill  charged,  that  the  said  distribution,  if  made 
by  a  conunittee  of  officers,  as  pretended  by  the  defendants,  was 
not  fairly  and  properly  made,  nor  in  such  shares  and  proportions 
as  are  conformable  to  usage ;  that  in  all  cases,  where  there  has 
been  but  one  general  officer,  commanding  an  army,  he  has 
received  according  to  usage  one-eighth  of  the  plunder  :  where  two 
general  officers,  the  senior  has  received  two  thirds  of  an  eighth, 
and  the  other  the  remaining  third  ;  and  where  there  have  been 
three  or  more  general  officers,  the  conmianding  officer    has 
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received  one  half  of  an  eighth,  and  the  other  half  has  been  Bkown 
divided  among  the  other  general  officers ;  that  the  constant  usage  Haebis. 
has  been  for  all  the  general  officers,  employed  together  in  one 
army,  to  receive  among  them  one-eighth  of  the  plunder;  and 
that  such  usage  is  conformable  to  his  Majesty's  proclamation, 
dated  the  17th  of  April,  1798,  regulating  the  distribution  of  prize- 
money  in  his  Majesty's  Navy ;  that  the  grant  of  his  Majesty  does 
not  operate  to  confirm  the  distribution  in  all  events ;  but  only  so 
far  as  made  according  to  usage. 

The  bill  prayed  an  account  of  the  sums  received  by  the 
defendants  for  their  shares,  beyond  the  proportions  they  are 
respectively  entitled  to  by  usage ;  and  that  they  may  refund  ;  in 
order  that  a  distribution  may  be  made  among  the  plaintiffs,  and 
the  other  officers  and  privates  of  the  said  united  and  conjunct 
army,  according  to  his  Majesty's  grant,  and  the  usage  in  like  cases. 

To  this  bill,  the  defendant  General  Harris  put  in  a  demurrer  to       [  657  ] 
the  discovery  and  relief.    A  similar  demurrer  was  also  put  in 
by  the  defendant  General  Stuart.    General  Floyd  was  out  of  the 
jurisdiction. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  W.  Agar,  for  the  demurrer. 

Sir  Arthur  Piggott,  Sir  Samuel  RomiUy,   and  Mr.    Wyatt, 
in  support  of  the  bill. 

Thb  Lobd  Ghancbllob  : 

In  these  causes  the  rights  of  the  parties  must  turn  upon  the 
construction  of  the  instrument.  The  bills  are  filed  by  officers  of 
the  King's  army  and  of  the  East  India  Company,  on  behalf  of 
themselves  and  the  other  officers  and  privates  of  the  united  forces 
of  his  Majesty  and  the  East  India  Company,  who  were  employed 
in  the  war  against  the  late  Tippoo  Sultaun  in  the  East  Indies  in 
the  year  1799  ;  stating  the  grant  of  his  late  Majesty ;  the  effect 
of  which  is  to  regulate  the  distribution  both  between  the  classes 
and  the  individuals,  composing  them,  as  his  Majesty  could  before 
the  Prize  Act,  in  the  exercise  of  his  prerogative,  regulate  it  with 
reference  to  both  those  objects. 

The  bill  then  states  the  distribution  of  a  large  part  of  the 
plunder,  which  is  particularly  described  afterwards  in  the  bill, 

B.B. — ^VOL.  IX.  Q 
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Bbowk      contrary  to  the  usage,  according  to  the  letters  patent  of  the  late 

Mm 

Habbib/  King ;  saving  his  Majesty's  prerogative  to  distribute  the  plunder 
and  booty  in  such  manner  and  proportions,  as  his  Majesty  should 
think  fit,  in  all  cases,  where  any  of  his  Majesty's  forces  by  sea  or 
land  should  be  appointed  to  act  in  conjunction  with  the  ships  and 

[  •668  ]  forces  of  the  Company.  The  *prayer  of  the  bill  insists  upon 
the  jurisdiction  of  this  Court  to  consider  the  defendants  as 
trustees. 

Upon  the  demurrer  to  this  bill  I  cannot  bring  myself,  If  the 
effect  of  the  grant  is  properly  stated,  to  say,  the  Court  has  no 
jurisdiction ;  for,  whoever  are  the  parties,  and  whatever  may  be 
the  inconvenience,  the  effect  is,  that  those,  who  hold  the  property, 
hold  it  upon  a  trust  for  those,  who  are  entitled  to  it ;  and  the 
Court  must  take  the  jurisdiction,  unless  it  is  shewn,  that  there  is 
no  jurisdiction ;  or,  that  there  is  a  jurisdiction  elsewhere.  The 
jurisdiction  has  been  held  in  cases  just  as  complicated:  for 
instance,  the  case  of  prize  agents,  holding  the  property. 

Consider  then  the  effect  of  the  letters  patent ;  stating  the  usage 
of  the  Crown  to  grant  the  booty  and  plunder,  taken  in  such  wars, 
to  the  Company,  as  to  one  moiety  thereof  for  their  own  use, 
towards  their  expenses ;  and  the  other  moiety,  in  trust,  to  be  by 
the  Company,  or  by  those,  whom  they  shall  appoint,  divided 
amongst  the  commanders,  officers,  and  men,  belonging  to  the 
forces  employed  in  such  wars ;   representing,  that  it  was  the 
usage  of  the  Crown,  not  to  point  out  the  shares  and  quotas,  in 
which  the  officers  and  others  respectively  should  take  that  moiety, 
but  to  grant  the  whole  in  two  moieties :  one  to  the  Company,  to 
be  retained  by  them  towards  their  expenses :  the  others  also  to 
the  Company,  to  be  distributed  by  them,  or  the  persons  they 
should  appoint,  among  the  commanders,  officers,  and  men  ;  and 
leaving  open  the  consideration,  whether  the  distribution  would 
not  be  more  properly  made  by  them,  with  reference  to   the 

[  *359  ]       *consideration  of  merit  and  demerit,  than  if  the  Crown  vcere 
itself  to  distribute. 

The  prayer  of  the  memorial,  presented  to  the  Crown  by  the 
East  India  Company,  is,  that  his  Majesty  will  be  pleased  to 
confirm  the  appropriation,  already  made  without  authority  ;  and 
to  direct,  that  the  division  of  such  part  thereof,  as  had  been 
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appropriated  to  the  ase  of  the  commanders,  officers,  and  forces      Bbowk 
of  the  Company,  should  be  made  conformably  to  the  usage.  Harris. 

I  construe  that  as  having  reference  to  the  former  part  of  what 
is  stated  in  the  memorial ;  meaning  only,  that  it  was  the  prayer 
of  the  Company,  that  his  Majesty  would  substitute  that  sort  of 
division  they  meant  to  have  sanctioned,  and  the  appropriation 
they  desire  to  have  confirmed,  instead  of  that,  which  would  have 
taken  place  under  the  usage ;  if  his  Majesty  had  granted  accord- 
ing to  the  usage,  above  stated,  in  moieties :  one  to  the  Company, 
to  be  retained  by  them  towards  their  expenses :  the  other  also 
to  the  Company,  to  be  distributed  by  the  Company,  or  those, 
whom  they  should  appoint ;  as  here  stated. 

Whatever  the  consequences  may  be,  the  Crown  has  not  gone 
far  enough  by  these  letters  patent  to  create  those  rights  in  the 
individuals,  forming  the  whole  of  the  class  of  persons,  who  are 
represented  by  these  plaintiffs,  which  would  make  them  cestuis 
que  trusty  with  a  title  to  such  disposition  of  the  property  among 
them,  respectively,  as  this  bill  supposes  they  may  have. 

If  I  am  wrong  in  that  construction,  if  they  have  a  right  to  the 
property  in  other  hands,  I  repeat,  that  the  Court  has  jurisdiction.. 

The  demurrers  were  aUowed^ 


EOBEETS  V.   MASSET.t  i807. 

(13  Veeey,  661—663.)  ApHlJO. 

Effect  of  a  deposit  by  vendee,  with  notice  to  vendor;  to  stop,  or  deter-    j^olU  Ctmrt» 
mine  the  rate  of,  interest:  not  as  a  tender  and  appropriation,  transferring  Gbamt,  M.R. 
the  risk  as  to  the  principal.  r  .g.  -i 

Therefore,  upon  an  investment  in  stock  by  the  vendee,  the  title  not 
being  ready,  and  the  vendor  having  notice,  but  returning  no  answer, 
the  advantage  by  a  rise,  as  the  loss  by  a  fall,  is  the  vendee's. 

The  bill  prayed  the  specific  performance  of  a  contract  for  the 
purchase  of  an  estate  from  the  plaintiffs,  at  the  price  of  12,000Z. 
The  plaintiffs  not  being  prepared  to  make  the  title  at  the  time 
appointed,  the  defendant  gave  them  notice,  that  he  had  paid  the 
money  into  a  bank:  where  it  was  not  producing  interest;  and 
that  he  would  not  be  answerable  for  interest.  Afterwards  he 
invested  the  money  in  the  8  per  cent.   Consolidated    Bank 

t  Kershaw  v.  Kershaw,  L.  R.  9  Eq.  66,  21  L.  T.  N.  S.  651. 

Q2 
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BoBBns  Annuities,  when  they  were  at  50 ;  giving  notice  of  that  also  to 
Mawet.  ^^®  plaintiffs;  who  returned  no  answer  for  two  years  and  a  half; 
when,  the  funds  having  risen  to  between  60  and  68,  they 
signified  their  assent ;  and  claimed  the  Stock  upon  making  out 
the  title  to  the  estate.  The  defendant,  submitting  to  take  the 
estate,  insisted,  that  the  plaintiffs  were  entitled  only  to  the 
purchase-money  with  interest. 

Mr,  Richards  and  Mr,  Owen,  for  the  plaintiffs,  contended, 
that' the  investment  of  the  money  amounted  to  a  tender  and 
appropriation;  and  that,  if  the  event  had  turned  the  other  way, 
the  loss  must  have  fallen  upon  the  plaintiffs. 

Sir  Samuel  Romiilly  and  Mr.  Benyon,  for  the  defendant 
denied  that ;  and  insisted,  that,  as  the  loss  must  have  fallen 
upon  the  defendant,  the  benefit  must  be  his. 

The  Master  of  the  Bolls  : 

It  does  not  appear  to  me,  that  this  has  the  nature  of  a  tender. 
[  *u62  ]  The  intention  was  not,  that  the  money  *  was  to  be  accepted ;  or 
that  the  defendant  should  part  with  it ;  for  the  conveyance  was 
not  ready.  The  money  was  to  be  paid  over,  only  when  the 
conveyance  was  made  :  the  purpose  of  depositing  the  money  was 
merely  to  stop  interest.  That  is  the  only  effect  of  the  deposit ; 
and  that  effect  it  would  have  had ;  that  if  the  money  was  ready 
at  the  day,  the  defendant  giving  notice,  which  is  required  in 
some  cases,  and  the  vendor  not  being  prepared  to  make  a  title, 
or  a  suf&cient  conveyance,  interest  should  not  run  from  that 
time.  But  I  never  knew,  that  a  deposit  had  any  other  effect ; 
that  it  imposed  a  liability,  or  a  responsibility  upon  the  party,  to 
whom  that  notice  was  given ;  throwing  upon  him  any  risk  as  to 
the  principal.  The  principal  remains  entirely  at  the  risk  of  the 
party,  making  the  deposit.  He  cannot  by  depositing  the  money 
with  his  bankers  throw  the  risk  of  their  credit  upon  the  other 
parties.  They  are  not  called  upon  to  express  their  opinion  of 
that  bank,  or  to  say  any  thing  upon  the  subject.  There  is  no 
difference  between  that  and  a  deposit  at  the  Bank  of  England, 
or  a  conversion  of  the  money  into  stock ;  as  the  one  party  has 
no  more  right  to  make  the  other  consent  to  have  the  fund  laid 
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oat  in  stock  than  in  a  private  bank.  Suppose  a  loss  had 
happened,  and  the  defendant  attempted  to  throw  the  loss  upon 
the  plaintiffs :  could  he  do  so  ?  They  would  have  said,  he  gave 
them  notice  of  a  purpose  and  intention,  not  theirs,  but  his  own. 
He  puts  it  so.  He  does  not  put  it,  as  having  consulted  them 
upon  the  propriety  of  the  act.  They  would  have  asked,  what 
business  they  had  with  his  intention  :  what  obligation  notice  of 
what  he  resolved  to  do  could  impose  upon  them  ?  They  would 
have  said,  he  could  not  impose  upon  them  even  the  duty  of 
dissuading  him,  and  of  stating  the  consequences  :  all  that  is  for 
him  to  judge  of.  The  defendant  accordingly  professed  to  judge 
of  it  *  himself.  Not  receiving  an  answer,  he  still  proceeds  to 
invest  the  money  in  stock.  It  would  therefore  have  been  abso- 
lutely impossible  for  him,  if  the  stock  had  fallen,  to  throw  the 
loss  upon  the  plaintiffs ;  and  the  converse  is  a  necessary  conse- 
quence ;  that,  an  advantage  having  arisen,  it  is  impossible  for 
them  to  claim  the  advantage.  As  the  risk  was  his,  the  benefit 
also  must  be  his. 

The  decree  was  made  accordingly  for  a  specific  performance. 


ROBEBTS 

r. 
Masset. 


[  •ses  ] 


JACKMAN  V.   MITCHELL. 
MITCHELL  V.  JACKMAN.f 

(13  Veeey,  581—587.) 

Bond,  to  secure  to  one  creditor  the  deficiency  of  a  composition,  not 
communicated  to  the  other  creditors,  decreed  to  be  delivered  up,  with 
costs,  though  to  particeps  criminis :  in  these  cases,  proceeding  upon 
public  policy,  the  relief  being  given  on  account,  not  of  the  individual, 
but  of  the  public. 

The  first  of  these  causes  was  instituted  upon  a  bill,  represent- 
ing, that  in  June,  1785,  Isaac  Jackman  of  Dublin,  the  plaintiff's 
father,  proposed  to  his  creditors  a  deed  of  composition.  The 
defendant,  claiming  a  debt  of  4,04SZ.  8^.  refused  to  come  in ; 
tmless  the  plaintiff,  Isaac  Jackman  the  younger,  would  give  him  a 
*  bond  for  securing  the  deficiency  of  the  debt  and  interest  beyond 
the  composition;   and  that,  for  the  purpose  of  inducing  the 

t  McKetvan  v.  Sanderson  (1875)  L.      15  Q.  B.  D.  605,  54  L.  J.  a  B.  425, 
B.  20  Eq.  65,  44  L.  J.  Oh.  447,  32  L.      53  L.  T.  652. 
T.  N.  S.  385;  ExparU  Milner  (1885) 


1807. 
May  5,  6. 


£ldon,  L.C. 
[681] 


[  •582  ] 
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Jackman  defendant,  who  was  the  largest  creditor,  to  execute  the  deed,  and 
MiTGUKLL.  thereby  to  get  the  other  creditors  to  follow  his  example,  to 
extricate  his  father  from  his  difficulties,  the  plaintiff  was  pre- 
vailed upon  to  execute  such  bond ;  and  in  consideration  of  that 
bond  the  defendant  executed  the  deed ;  in  consequence  of  which 
some  of  the  other  creditors  also  executed  it. 

The  bill  stated,  that  the  bond,  given  by  the  plaintiff  to  the 
defendant,  was  dated  the  Srd  of  June,  1785,  in  the  penalty  of 
8,0862. 68.  defeasible  on  payment  by  the  plaintiff  to  the  defendant 
of  4,048Z.  S«.  on  the  Srd  of  June,  1786 ;  and  a  memorandum  of 
defeasance  of  equal  date  was  indorsed,  signed  by  the  defendant 
and  plaintiff ;  reciting  the  debt,  &c. ;  that  the  plaintiff  had 
applied  to  the  defendant  not  to  take  any  steps  for  the  recovery 
of  his  debt  from  the  plaintiff's  father,  but  to  come  in  and  accept 
such  composition,  as  the  other  creditors  might  agree  to  take,  or 
as  the  estate  might  produce  under  any  commission  of  bankrupt, 
or  otherwise;  and  in  consideration  thereof  had  executed  the  said 
bond ;  which,  it  was  thereby  declared,  should  stand  as  a  security 
to  the  defendant  for  payment  of  any  deficiency  of  his  said  debt, 
with  interest ;  but,  in  case  the  plaintiff's  father,  after  obtaining 
such  release  from  his  creditors,  or  his  certificate  under  any  com- 
mission of  bankrupt,  and  on  or  before  the  Srd  day  of  June,  1786, 
should  duly  execute  to  the  defendant  a  security  for  the  deficiency 
of  his  said  debt  and  interest ;  that  then  and  in  either  of  the  said 
cases  the  said  bond  was  to  be  delivered  up  and  cancelled.  The 
deed  of  composition,  having  been  executed  by  the  defendant  and 
some  other  creditors,  was  never  acted  upon. 
[  583  J  The  bill,  charging,  that  no  consideration  was  received  by  the 

plaintiff  for  this  bond,  that  other  creditors,  naming  one,  were 
thus  induced  to  come  in,  that  the  fact  was  never  communicated 
to  them,  and  that  the  defendant  from  consciousness,  that  he 
could  not  recover  upon  the  bond,  had  never  attempted  to  enforce 
it,  prayed,  that  the  bond,  as  having  been  obtained  for  such 
fraudulent  purpose,  be  delivered  up  and  cancelled. 

The  case,  represented  by  the  cross  bill,  against  both  the 
Jackmans,  was,  that  Jackman  the  elder,  having  given  his  bond 
to  Mitchell,  to  secure  a  debt  of  4,0002.,  Jackman  the  younger,  in 
June,  1785,  proposed  a  composition ;  to  which  Mitchell  refused 
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to  accede.  Jackman  the  younger,  then  proposed,  that  Mitchell  Jackman 
should  deliver  up  Jackman  the  elder's  bond,  and  grant  him  a  mitoukll. 
letter  of  licence  for  one  year;  and  execute  to  Jackman  the 
younger,  and  William  Bulmer,  a  power  of  attorney  to  enable 
them  to  recover  or  compound  such  debt,  and  to  recover  such 
composition  or  dividend  as  should  be  paid  in  respect  of  Mitchell's 
debt,  in  case  Jackman  the  elder  should  compound  with  his 
creditors,  or  become  a  bankrupt ;  and  in  consideration  thereof 
Jackman  the  younger  proposed  to  become  bound  to  Mitchell,  not 
only  to  covenant  for  the  composition,  or  dividend,  he  might 
receive  from  the  estate  of  his  father,  but  to  pay  Mitchell  the 
residue  of  such  debt ;  and,  in  order  to  induce  him  to  agree  to 
such  proposal,  assured  him,  the  estate  of  Jackman  the  elder 
should  be  divided  within  a  year.  Mitchell  agreeing  to  that 
proposal,  the  account  was  settled,  and  the  bond  given  by  Jackman 
the  son ;  and  in  consideration  of  such  bond  Mitchell  exec\ited 
the  letter  of  licence  and  power  of  attorney ;  and  delivered  up  the 
bond  of  Jackman  the  elder ;  and  Mitchell  stated,  that  he  never 
executed  any  deed  of  composition;  though  he  had  by  mistake, 
from  the  length  of  *time,  by  his  answer  stated  the  instrument  [  ^584  ] 
to  be  a  deed  of  composition. 

This  billy  charging,  that  the  plaintiff  was  induced  by  the 
representations  of  Jackman  the  younger,  to  give  up  the  bond  of 
his  father,  who  was  then  in  good  circumstances,  prayed  an 
account  of  what  was  due  upon  the  bond  of  the  elder  Jackman ; 
and  an  inquiry,  what  loss  had  been  sustained  by  the  plaintiff's 
having  delivered  up  the  bond  ;  to  be  answered  by  Jackman  the 
younger ;  or  that  he  may  be  decreed  to  deliver  up  that  security. 

Bulmer,  being  examined  by  the  plaintiff  Jackman,  spoke 
generally  of  some  instrument,  deed,  or  power  of  attorney,  to 
enable  Jackman  the  younger,  and  the  deponent  to  act  for  the 
creditors  of  Jackman  the  elder,  in  the  event  of  a  composition  or 
a  commission  of  bankruptcy :  such  power,  &c.  to  be  limited  to 
twelve  months ;  representing,  that  Mitchell  refused  to  execute 
such  instrument  or  power  of  attorney,  unless  Jackman  the 
younger,  would  give  his  bond  for  the  residue  of  the  debt  to 
Mitchell ;  to  which  Jackman  at  length  agreed ;  in  consideration 
whereof  Mitchell  executed  the  aforesaid  instrument  or  power  of 
attorney ;  enabling  the  deponent  and  Jackman  the  younger,  or 
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jAcniAK  one  of  them,  to  act  for  the  creditors,  and  take  sach  sums  in  lieu 
Mitchell.  ^*  *^®^  respective  debts,  as  might  be  produced  by  means  of 
either  a  deed  of  composition,  or  under  a  commission  of  bank- 
ruptcy; should  either  the  one  or  the  other  take  place  within 
12  months;  and  that  none  of  the  other  creditors  had  any 
knowledge  of  Mitchell's  motive  for  signing ;  and  some  of  them 
(naming  one)  signed  in  consequence  of  his  signing. 

[  585  ]  Mr.  Richards  and  Mr.  Hall,  for  the  plaintiff,   Jackman, 

insisted,  that  the  bond  given  by  him,  was  void,  as  against  the 
policy  of  the  law  :  a  fraud  upon  all  the  creditors  of  Jackman  the 
elder ;  an  attempt  by  one  creditor  to  get  a  preference ;  holding 
out  at  the  same  time,  that  they  were  all  participating  in  equal 
proportions ;  which  cannot  stand,  according  to  Cockshott  v. 
Bennett,^  Cecil  v.  Plaistow,l  and  many  other  cases. 

Sir  Samuel  RomiUy  and  Mr.  Bell,  for  the  defendant  Mitchell: 

The  only  question  is  as  to  the  jurisdiction.  If  an  instrument 
is  void  upon  the  face  of  it,  this  Court  will  not  assume  jurisdic- 
tion upon  a  bill  to  have  that  instrument  delivered  up ;  as,  the 
fact  being  established,  it  is  void  equally  at  law,  as  in  equity. 
The  defendant  cannot  possibly  recover  upon  this  bond;  and 
cannot  therefore  want  the  assistance  of  a  court  of  equity.  In 
Ryan  v.  M*Math^  Lord  Thurlow  held,  that,  where  it  is  per- 
fectly clear,  that  a  promissory  note  is  void,  this  C!ourt  will  not 
entertain  a  bill  to  have  it  delivered  up  and  cancelled.  That 
decision  was  disapproved  at  the  time ;  the  instrument  appearing 
to  be  void,  not  upon  the  face  of  it,  but  from  collateral  circum- 
stances. But  there  is  no  instance  of  a  decree  for  delivering  up  a 
bond,  appearing  upon  the  face  of  it  to  be  void.  This  transaction, 
though  certainly  not  to  be  supported,  appears  very  different,  ac- 
cording to  the  cross  bill,  from  the  representation  by  the  original 
bill.  At  least  Mitchell  ought  to  be  placed  in  the  same  situation, 
by  having  the  bond  of  Jackman,  the  elder,  restored  to  him. 

[  666  ]  Mr.  Richards f  in  reply : 

There  are  many  instances,  in  which  this  Court  acts,  though 

t  m.  E.  617  (2  T.  K.  T63).  J  1  Anutr.  202.  §  3  Br.  C.  C.  15. 
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the  party,  against  whom  it  acts,  cannot  succeed  at  law;   as     Jackman 


V. 


upon  a  marriage  brocage  bond  relief  is  given  here ;  though  the  Mitchell. 
defect  appears  upon  the  instrument;  so  upon  annuity  deeds.! 
But  here  no  preference,  concealed  from  the  other  creditors, 
appears  upon  this  bond.    It  must  therefore  be  pleaded. 

The  Lord  Chancellor  : 

The  date  of  this  bond,  in  1785,  is  material.  It  is  admitted  at 
the  bar,  that  if  this  bond  Vas  given  to  secure  to  one  creditor  the 
deficiency  of  a  composition,  and  was  given  without  communica- 
tion of  that  fact  to  the  other  creditors,  it  is  bad  in  equity ;  and 
certainly  it  is  now  well  understood,  that  it  is  bad  at  law  also. 
But  I  remember,  when  such  a  bond  was  not  considered  bad  at 
law  by  any  person  attending  this  Hall.  It  must  however  now  be 
taken  to  be  bad  at  law  :  declarations  of  courts  of  law  upon  that 
point  having  been  very  uniform  of  late.  But  it  is  also  well 
settled,  that  the  jurisdiction  of  courts  of  equity  is  not  gone  by 
the  resolution  of  courts  of  law  to  adopt  the  principle  of  equity. 

As  to  the  question  of  jurisdiction,  it  is  not  necessary  now  to 
say  any  thing  upon  that :  this  case  not  calling  for  my  opinion 
upon  that  point.  It  is  not  true,  that  every  instrument,  creating 
an  obligation  to  pay  the  deficiency  of  a  composition,  though  by 
the  debtor  himself,  is  bad.  I  remember  the  case  of  a  person, 
named  Hebblethwaite,  who  had  made  a  composition  with  his 
•creditors,  and  secured  the  deficiency  to  one  creditor  by  a  bond ;  [  *687  ] 
and  that  was  held  good  in  this  Court  by  Lord  Thurlow  ;  and  it 
was  part  of  the  transaction,  that  that  dealing  should  not  be  kept 
secret,  but  should  be  communicated  to  the  other  creditors ;  and, 
as  they  did  not  object.  Lord  Thurlow  held  it  good.  It  is  not 
made  out,  that  the  ground  of  the  distinction,  taken  by  Sir 
Samuel  RomiUy,  exists  here  ;  for  this  bond,  notwithstanding  the 
indorsement,  might  be  good ;  and  it  is  bad,  only  as  it  is  proved 
aliunde,  that  it  was  intended  to  be  kept  secret ;  and  there  is  no 
doubt  of  that  upon  the  letter.  The  decree  in  the  first  cause 
must  therefore  be,  without  doubt,  that  this  bond  shall  be 
delivered  up. 

It  is  contended  for  Mitchell,  that  this  distinction  must  be 
made  in  his  favour ;  that  he  has  been  by  the  act  of  the  plaintiff 

+  Bromley  v.  Holland,  6  R.  B.  68  (7  Ves.  3). 
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Jackman  placed  in  circumstanceSy  that  make  it  unfit  to  give  him 
this  equitable  relief ;  unless  he  is  replaced  in  the  situation,  in 
which  he  stood  before  this  yitious  transaction  took  place  ;  that 
Jackman  the  younger,  is  bound  in  conscience  to  replace  the  bond 
of  Jackman  the  elder,  which  was  given  up  by  Mitchell,  in  his 
hands,  before  any  relief  can  be  given  against  the  other  bond. 
The  circumstances,  attending  that  bond  from  Jackman  the  elder, 
to  Mitchell,  are  very  suspicious ;  and  the  proof  fails  in  fixing 
Jackman  the  younger,  with  the  duty  of  restoring  that  bond. 

The  decree  in  the  first  cause  must  therefore  be,  that  this  bond 
shall  be  delivered  up,  to  be  cancelled.  The  other  bill  must  be 
dismissed;  and  the  decree,  must  be  made  with  costs  in  both 
causes ;  though  Jackman  was  a  party ;  as  in  these  cases,  which 
proceed  upon  grounds  of  public  policy,  the  relief  is  given  on 
account,  not  of  the  individual,  but  of  the  public. 


EAPHAEL  V.  BOEHM. 

(13  Veaey,  590—592.) 

Fob  the  report  of  this  case  see  8  B.  B.  95 — 102. 


SAXDEESON  V.   WALKER. 
CAMPBELL  V.   WALKER. 

(13  Vesey,  601—604.) 

Fob  the  report  of  this  case  on  appeal  see  Campbell  v.  Walker, 
5  B.  B.  135,  at  p.  141. 


1807. 
June  9, 10. 

Eldon,  L.C. 


[•42] 


THE  CITY  OF  LONDON  v.  MITFORD.f 

(14  Vesey,  41—58.) 

Coyenant  for  perpetual  renewal.  Specific  performance  refused  under 
circumstances :  laches ;  and  alteration  of  the  property,  so  that  it  oould 
not  be  enjoyed  according  to  the  stipulations. 

By  indentures  of  demise,  dated  the  20th  of  July,  1786,  William 
Genew  demised  to  the  plaintiffs  certain  ^premises,  adjoining  the 
river  Thames,  near  Blackfriars;    to  hold  for  40  years  from 

t  Nichohon  v.  Smith  (1882)  22  Ch.  D.  640,  62  L.  J.  Ch.  191.  47  L.  T.  550. 
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Midsammer,  1733,  at  the  yearly  rent  of  2002.,  clear  of  all  taxes ;  tue  Citt  or 

with  a  covenant  by  Genew,  that  he,  William  Genew,  his  heirs  or  ^^ 

assigns,  or  some  of  them,  shall  and  will  within  one  month  next     Mitpobd. 

before  the  end  or  expiration  of  the  said  term  of  40  years  at  the 

request  and  expense  of  the  plaintiffs,  their  successors  or  assigns, 

execute  a  lease  of  the  premises  to  the  plaintiffs,  their  successors 

and  assigns,  during  the  farther  term  of  40  years,  to  commence 

from  the  end  or  expiration  of  the  term  thereby  granted,  at  and 

under  the  like  yearly  rent,  and  payable  at  the  like  days  and 

times,  and  under  the  same  conditions,  provisoes,  covenants,  and 

agreements,  {mutatis  mutandis)  as  in  these  presents  contained ; 

and  so  in  like  manner    within  one  month  next  before    the 

expiration  of  each  and  every  term  of  40  years  for  a  farther  term 

of  40  years  for  ever  :  the  said  mayor,  commonalty  and  citizens, 

or  their  assigns,  from  time  to  time,  and  at  all  times  covenanting 

for  payment  of  such  yearly  rent  reserved;   and  the  plaintiffs 

covenanted  with  Genew,  his  heirs  and  assigns,  that  the  plaintiffs 

and  their  successors  shall  and  will  from  time  to  time,  and  at  all 

times  before  the  end  and  expiration  of  every  term  of  40  years 

accept  and  take  such  new  lease  of  the  premises,  and  execute  a 

counter-part  under  the  same  rent  and  covenants ;  and,  in  case 

the  plaintiffs,  or  their  successors,  shall  at  any  time  or  times 

hereafter  refuse  to  accept  and  take  such  new  lease  before  the  end 

or  expiration  of  any  such  lease  then  subsisting,  then  and  in  such 

case  the  plaintiffs,  &g.  shall  and  will  not  only  leave  the  demised 

premises  in  good  and  sufficient  repair,  and  quit  the  possession, 

but  also  shall  and  will  convey  to  Genew,  his  heirs  or  assigns  for 

ever,  all  the  ground  and  buildings  made  and  laid  before  the 

south  side  of  the  demised  premises  down  to  the  river  Thames. 

This  lease  contained  an  exception  of  certain  buildings  over  a  [  43  ] 
stable  ;  with  a  covenant  by  the  city  to  keep  that  stable  in  repair. 
From  the  recitals  it  appeared,  that  the  demised  premises  had 
consisted  of  a  dwelling-house  and  grounds  upon  the  bank  of  the 
Thames,  the  property  of  the  Marquis  of  Hertford  ;  and  a  wharf, 
which  was  afterwards  enlarged  by  taking  .in  part  of  the  garden 
ground.  After  the  fire  of  London  a  dwelling-house  was  built ; 
and  the  city  of  London,  having  purchased  from  Genew's 
predecessor  a  piece  of  ground  near  Fleet  channel,  made  upon 
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The  Citt  of  that  ground  a  new  wharf ;  and  carried  it  on  from  the  soath  end 
f,,  upon  the  west  side  of  the  ancient  wharf,  level  with,  close  to, 

iTFOBD.  ^^^  jjj  front  of,  it  upon  the  south  side,  between  the  ancient 
wharf  and  the  river  ;  and  leased  out  those  premises  to  different 
persons ;  who  erected  buildings  in  front  of  the  wharf,  and  the 
capital  messuage  on  the  south  side  thereof;  whereby  Genew, 
representing  himself  to  be  deprived  of  the  light,  air,  and  prospect, 
filed  a  bill :  but  after  a  decree,  directing  an  inquiry  as  to  the 
damage,  that  suit  proceeded  no  farther,  upon  the  proposal  of 
Genew  to  grant  the  lease. 

The  bill  in  this  cause  stated,  and  the  answer  admitted,  that 
about  the  21st  of  May,  1760,  the  committee  for  building 
Blackfriars  Bridge  took  possession  of  part  of  the  demised  ground 
and  the  adjoining  premises,  belonging  to  the  city,  under  some 
agreement,  or  by  permission  of  the  plaintiffs,  for  the  purpose  of 
laying  it  into  the  highway,  leading  to  the  bridge ;  which  was 
done  accordingly.  In  1786  Henry  Meriton,  bought  the  inherit- 
ance of  the  demised  ground,  (subject  to  the  lease)  from  Genew  ; 
and  upon  the  expiration  of  the  lease  in  1778,  Nicholas  Turner 
claiming  to  be  entitled  or  interested  in  the  premises  under 
Meriton,  the  plaintiffs  immediately,  or  shortly  after  the  expira- 
[  *44  ]  tion  *of  such  lease  caused  application  to  be  made  to  Turner  to 
renew  according  to  the  covenants;  that  repeated  applications 
were  made  to  him ;  and  a  new  lease  was  prepared  by  the 
plaintiffs,  and  tendered  ;  but  was  never  executed  by  Turner,  who 
died  in  1774 ;  leaving  Nicholas  Turner  his  only  son  and  heir. 
The  widow  Henrietta  Turner  claiming  under  her  marriage- 
settlement  the  whole  of  the  demised  premises  for  her  life,  and 
one  moiety  of  the  remainder  in  fee,  and  the  son  claiming  the 
remainder  in  fee  of  the  other  money,  the  plaintiffs  tendered  a 
lease  to  them;  but  they  refused  to  execute;  upon  which  the 
plaintiffs  in  1775  filed  a  bill.  The  defendants  Henrietta  Turner 
and  Nicholas  Turner,  the  younger,  by  their  answers  insisted,  that 
the  plaintiffs,  not  having  made  any  application  for  a  renewal 
within  one  month  before  the  expiration  of  the  term,  pursuant  to 
the  covenant,  were  not  entitled  to  a  renewal.  Afterwards  by 
agreement  with  Mrs.  Turner,  a  lease,  dated  the  5th  of  April, 
1776,  was  executed ;  by  which  she  demised  the  moiety,  whereof 
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she  was  seised  in  fee,  to  the  plaintiffs,  their  successors,  &c.  from  Thb  Citt  of 

the  5th  of  July,  1778,  for  the  term  of  40  years,  and  the  other  r. 

moiety,  whereof  she  was  seised  for  life,  for  the  same  term,  if  she     Mitfobd. 

should  so  long  live,  at  the  yearly  rents  of  1001.  for  each  moiety ; 

with  a  covenant,  that  if  she  should  he  living  at  the  end  of  the 

term,  she  would  within  one  month  before  the  expiration  of  it 

execute  a  lease  of  the  said  several  moieties  in  such  manner,  and 

under  the  same  rents,  covenants,  &c.  as  were  contained  in  the 

last-mentioned  lease;   and  that  if  she  should  die  before  the 

expiration  of  the  term,  her  heirs  or  assigns  should  within  one 

month  before  the  expiration  of  the  term  execute  a  lease  of  the 

moiety,  of  which  she  was  seised  in  fee,  for  the  farther  term  of  40 

years,  at  and  under  the  like  yearly  rent  of  200Z.,  and  under  the 

same  covenants,  &e. ;  and  so  in  like  ^manner  within  one  month       [  *^^  ] 

before  the  expiration  of  each  and  every  term  of  40  years,  for 

a  farther  term  of   40  years  for  ever:  the  plaintiffs  or  their 

assigns,  from  time  to  time  and  at  all  times  covenanting  for  the 

payment  of  such  yearly  rent  as  is  reserved  in  respect  of  the 

last-mentioned  moiety. 

In  consequence  of  this  arrangement  no  farther  proceedings  were 
had  in  the  suit ;  and  the  plaintiffs  continued  in  possession  of  the 
whole  premises  until  the  death  of  Henrietta  Turner  in  May,  1800. 

In  1779  a  commission  of  bankruptcy  issued  against  Nicholas 
Turner,  the  son ;  and  the  bill  in  this  suit  was  filed  in  1802, 
against  him  and  the  surviving  assignee  under  the  commission ; 
stating  applications  to  them  for  a  renewal  as  to  the  other  moiety, 
and  their  refusal;  and  charging,  that  the  plaintiffs  never 
intimated  any  intention  not  to  renew  ;  that  they  always  intended 
to  renew ;  which  was  known  to  Turner,  the  father ;  that  he 
knew  the  committee  for  building  the  bridge  had  taken  possession 
of  the  demised  premises,  or  part  thereof,  for  some  pubhc  purpose, 
under  some  agreement,  or  by  permission  of  the  plaintiffs ;  which 
had  been  applied  accordingly  to  some  pubhc  purposes :  and 
that  the  plaintiffs  could  not  then  deliver  up  the  possession  of  the 
demised  premises  to  him ;  that  he  never  signified  his  intention  of 
disputing  the  plaintiffs'  right  of  renewal  until  after  the  expira- 
tion of  the  lease  in  1778 ;  that  the  true  intent  of  the  lease  of 
1786  was,  that  there  should  be  a  perpetual  renewal ;  and  that, 
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The  Citt  of  notwithstanding  the  plaintiffs  did  not  strictly  'conform  to  the 

V.  ^      letter  of  the  covenants,  yet  under  all  the  circumstances  the 

MiTFOBD.     plaintiffs  are  entitled  to  a  renewal  of  the  moiety ;  and  praying 

accordingly,  that  the  defendants  may  be  decreed  to  execute  a 

[  *46  ]       lease  of  the  bankrupt's  *moiety  for  the  term  of   40  years,  to 

commence  from  the  5th  of  July,  1778,  upon  the  terms  and  under 

the  covenants  of  the  lease  of  the  20th  of  July,  1736 ;   and 

particularly  the  covenants  for  farther  renewal  from  time  to  time ; 

and  an  injunction  from  proceeding  in  the  action  of  ejectment, 

commenced  by  the  assignee. 

The  answer  of  the  assignee  under  the  commission  of  bank- 
ruptcy insisted,  that  the  plaintiffs  not  only  having  omitted  to 
apply  for  a  renewal  within  the  time  limited,  but  having  also 
waived  and  given  up  their  right  to  renewal,  and  not  having 
prosecuted  their  suit  against  Turner,  the  son,  to  enforce  it,  if 
any  such  right  remained,  are  not  entitled. 

Sir  Arthur    Piggott,    Mr.  Richards^   Sir  Samuel  RomiUy, 
Mr,  Bell,  and  Mr,  Watson ,  for  the  plaintiffs  : 

The  effect  of  the  covenant  in  the  original  lease  is  substantially 
an  agreement  for  a  perpetual  lease:   without  fine,  increase  of 
rent,  or  any  farther  advantage  to  the  lessor.    *    *    * 
[  47  ]  The  object  of  this  covenant  being  cleary  a  perpetual  renewal, 

admitting  no  possible  doubt,  the  plaintiffs,  coming  within  a 
reasonable  time,  are  entitled  to  the  benefit  of  their  contract  upon 
the  principles  applicable  to  specific  performance ;  if  they  have 
not  abandoned  their  right ;  as  upon  the  dates  and  circumstances 
they  clearly  have  not.  The  objections  are,  1st,  laches :  2ndly, 
[  *48  ]  that  the  property  has  been  so  altered,  *that  the  plaintiffs  have 
put  it  out  of  their  power  to  perform  their  part  of  the  contract. 
*  *  Upon  the  point,  that  time  is  not  essential,  in  this  Court, 
where  complete  compensation  can  be  made,  it  is  sufficient  to 
refer  to  the  review  of  the  principles  and  authorities,  taken  by 
your  lordship  in  the  case  of  Seton  v.  Slade,\     *     *    * 

The  other  objection,  the  conversion  of  part  of  the  premises  in 
1760,  taking  that  to  be  as  it  is  represented,  not  upon  evidence,  is 
waived  by  the  receipt  of  the  rent  afterwards.    The  conversion 

t  6  B.  R.  124  (7  Ves.  265). 
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was  the  act  of  the  Legislature,  which  the  tenant  could  not  Thb  City  of 
prevent.    The  only  consequence  is,  that  it  is  now  impossible  for  «. 

the  lessees  to  redeem  themselves  from  their  contract  for  Mix  ford. 
perpetual  renewal ;  which  through  that  act  of  the  Legislature  is 
become  absolute  against  them :  the  lessor  obtaining  an  advan- 
tage, for  which  he  did  not  stipulate ;  that  they  have  been  thus 
deprived  of  the  capacity  they  had  reserved  of  redeeming  them- 
selves from  their  undertaking  to  renew.  [They  also  cited 
Baynham  v.  Guy's  IIospitalA] 

Mr.  Alexander^  Mr.  HoUiit,   and  Mr.  Mitford^    for    the 
defendants : 

*  *  By  this  contract,  which  is  absolute  against  t£e  lessor, 
to  grant  a  lease  upon  request,  a  particular  provision  is  made  for 
the  event  of  a  refusal  *by  the  city  to  accept  the  lease :  an  event  [  *50  ] 
foreseen,  and  provided  for,  by  both  parties.  By  the  conduct  of 
the  lessees  with  the  committee  for  building  Blackfriars  Bridge 
part  of  these  premises  is  converted  into  the  public  road.  The 
plaintiffs,  not  prosecuting  during  80  years  the  claim  they  made 
in  a  court  of  justice,  and  accepting  a  lease  with  stipulations 
perfectly  different,  and  a  title  more  limited,  leaving  the  reversion 
freed  from  the  former  stipulations  by  Turner,  must  be  considerd 
as  having  actually  abandoned  their  claim.  The  lessor  might 
waive  the  relief,  which  they  have  made  impossible  :  but  that  can 
operate  only  for  his  benefit ;  and  they  cannot  insist  upon  the 
consequences  of  their  own  wrong.     *     *     * 

The  time  is  expressly  Umited  by  the  contract ;  and  if  *the  act  [  *5>] 
is  not  done  within  that  time,  the  party  is  not  bound.  It  is 
admitted,  that  no  action  could  be  brought.  If  the  principle  of 
the  Court  as  to  time  in  the  case  of  a  purchase  has  any  applica- 
tion to  this  question,  yet  in  those  cases  the  right  to  a  specific 
performance  may  upon  the  circumstances  be  waived.  In  those 
cases  both  parties  are  bound  in  the  same  degree. 

Sir  Arthur  Piggott,  in  reply : 

This  case  contains  no  circumstance,  that  can  possibly  make 
the  time  material.    The  lessor  has  only  his  rent  to  receive.     The 

t  3  B.  B.  96  (3  Yes.  295). 
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The  City  ok  Act  of  Parliament  for  building  Blackfriars  Bridge  was  notice : 
ff,  yet  the  lessors  proceeded  to  receive  the  rent ;   not  making  any 

MiTFOBD.  qIq^Ij^  Qf  compensation  for  their  interest  in  the  reversion  from 
the  year  1760  to  the  expiration  of  the  term  in  1778 ;  that  Act 
being  compulsory  upon  the  plaintiffs,  who  had  not  the  power  to 
resist  it ;  and  submitted  to  by  those  who  alone  were  entitled  to 
dispute  it.  The  perpetual  renewal  was  as  much  part  of  the 
consideration  as  the  rent. 

The  Lobd  Ghakcellob: 

The  original  lease  states  with  great  precision  the  circum- 
stances, and  the  difficulties,  attending  those  circumstances,  in 
which  this  property  was  at  that  time  placed.  The  decree,  upon 
the  bill  filed  by  Genew,  was  singular;  and  the  difficulty  of 
executing  it  led,  as  was  probable,  to  a  compromise,  that  ended 
in  the  lease,  that  was  granted,  upon  the  proposal  of  the  lessor ; 
for  the  proposal  was  made  by  Genew ;  and  it  appears  to  me  to 
have  been  substantially  part  of  that  proposal,  that  whoever  was 
to  be  the  owner  of  Genew's  land  was  also  to  be  owner  of  the 
land,  the  property  of  the  city,  that  crept  between  his  land  and 
[  *52  ]  the  river :  and,  on  *the  other  hand,  that,  while  they  held  the 
lease,  they  were  also  to  have  the  interest  in  Genew's  land  :  in 
effect  that  they  were  to  go  together.  The  lease  contains  an 
exception  of  certain  buildings  over  a  stable;  and  an  express 
covenant,  as  to  those  premises,  that  the  city  will  from  time  to 
time,  while  they  shall  be  lessees,  repair  all  those  under-build- 
ings,  forming  the  foundation  of  the  buildings  above,  which  are 
not  the  subject  of  the'  demise.  The  meaning  of  the  covenant  for 
renewal,  though  not  accurately  expressed,  I  take  to  be,  that  the 
lessor  will  a  month  previously  to  the  expiration  of  the  lease  upon 
request  grant  another  lease. 

Upon  the  question,  whether  this  is  a  covenant,  under  the 
qualifications,  belonging  to  it,  for  perpetual  renewal,  the  Court, 
whatever  might  be  its  inclination  upon  ambiguous  words,  could 
not  be  justified  in  saying,  this  is  not  clearly,  provided  the  terms 
are  all  properly  complied  with,  a  covenant  for  perpetual  renewal, 
in  terms  the  most  express.  Part  of  the  same  covenant  is,  that, 
in  case  the  lessees  shall  refuse  to  accept  such  new  lease,  they 


^ 
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shall,  not  only  leave  the  demised  premises  in  repair,  and  quit  the  The  Citt  of 

possession,  but  shall  also  convey  their  own  premises  adjoining.  ^. 

Different  constructions  have  been  represented  as  agreeable  to  the     Mitfobd. 

real  intent  and  meaning  of  these  covenants  at  law.    It  has 

hardly  been  attempted  to  argue,  and  cannot  be  maintained,  that 

an  action  of  covenant  for  the  non-execution  of  the  lease  could 

not  have  been  supported,  if  the  request  had  not  been  made  by 

the  lessees :   but  it  is  contended,  that,  though  the  request  was 

not  made,  yet  the  forbearance  or  refusal  to  make  the  request,  or 

to  make  it  at  any  given  time,  does  not  furnish  an  answer  to  a 

bill  for  a  specific  performance ;  representing,  that  a  request,  or  a 

request  at  any  given  time,  is  not  of  the  substance  of  the  contract. 

*As  to  the  obligation  upon  the  city  to  make  the  request,  it  is       [  *K3  1 

contended,  that  it  was  open  to  the  lessor  at  all  times  during  the 

period  of  forty  years,  to  call  upon  the  lessees  to  say,  whether 

they  would  or  would  not  at  the  end  of  the  term  accept  a  new 

lease ;   and  that,  if  he  called  upon  them  twenty  years  before  the 

expiration  of  the  lease,  and  they  had  not  before  the  end  of  it 

accepted,  or  if  they  refused  to  accept,  they  were  bound  to  repair, 

and  give  up,  the  premises.    It  was  contended  upon  the  other 

hand,  that  this  covenant  by  the  city  is  to  be  connected  with  the 

preceding  covenant  by  Genew ;  and,  that  this  is  no  more  than  a 

covenant  by  the  city,  that,  if  they  should  a  month  before  the 

expiration  of  the  lease  call  for  a  new  lease,  and  the  lessor  should 

execute  a  lease,  they  would  execute  a  counter-part  of  the  lease, 

so  called  for  by  themselves  ;  or  give  up  the  possession,  putting 

the  premises  in  repair,  and  convey  the  other  premises.    If  it 

was  material  to  decide  that,  I  think  Genew  had  power  to  call 

upon  them,  though  they  declined  to  make  the  request ;   and  the 

words  are  much  too  large  to  admit  a  construction  more  limited. 

Another  question,  if  the  decision  of  it  were  necessary,  would 
bear  considerable  argument ;  upon  the  real  effect  of  the  cove- 
nant upon  the  part  of  the  city :  whether,  for  instance,  if  they 
refused  to  accept  a  lease,  those,  who  claim  under  the  lessor, 
could  demand  more,  than  that  they  should  quit  the  possession ; 
leaving  the  premises  in  repair ;  giving  up  also  the  land,  inter- 
jected between  those  premises  and  the  river :  or,  whether  the 
covenant  is  to  be  considered  as  not  merely  pointing  out  a  specific 

B.R. — VOL.  IX.  R 
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Tnn  City  of  remedy,  but  also  as  giving  a  right  to  damages.    The  inclination 

\  '       of  my  opinion  npon  that  is,  that  the  city  have  an  option  to  give 

MiTFORi>.     ^p  these  premises  at  the  end  of  forty  years ;  or  to  continue  *the 

t  *^^  ]       owners  for  ever,  if  they  thought  proper  :   if  they  did  not,  then 

the  lessor  was  to  have  thrown  back  into  his  hands  the  premises 

demised,  in  good  and  sufficient  repair;  with  the  convenience, 

that  would  arise  from  the  property  he  would  acquire  in  the 

premises  lying  between  the  demised  premises  and  the  river. 

The  lease  of  1776  by  its  recitals  proves,  that  no  application 
had  been  made  previously  to  the  expiration  of  the  former  lease 
at  Midsummer,  1773.  The  letter  of  Turner,  in  November 
following,  is  plainly  written  by  a  person,  applied  to  as  to  the 
interest  of  himself  and  others  in  the  property ;  desiring  informa- 
tion as  to  the  wharf,  and  the  premises,  which  they  were  to  leave 
in  repair.  The  argument  is  this ;  that,  the  lessor  was  under  an 
engagement  by  the  lease,  that  the  city,  if  they  thought  proper, 
should  have  the  premises  for  forty  years,  upon  request,  renew- 
able for  ever  :  that,  if  renewed  at  the  end  either  of  the  first  or 
second  period  of  forty  years,  the  city  were  still  to  have  an  option 
to  give  up  the  premises :  but  then  they  were  to  be  given  up  in 
sufficient  repair.  The  city  then  having  totally  converted  the 
property,  Turner  desires  to  be  informed,  what  difference  in  the 
nature  and  qualities  of  the  property  those  circumstances  had 
produced,  that  he  may  know,  how  he  is  to  stand  in  as  beneficial 
circumstances  at  the  end  of  the  next  period  of  forty  years,  as  he 
would  have  been  entitled  to,  if  the  city  had  refused  to  renew  at 
the  end  of  the  first  period. 

I  doubt,  but  in  my  view  of  this  case  it  is  not  necessary  to 
determine,  whether  a  good  lease  could  have  been  made  by  fine  ; 
as  has  been  suggested.  Presuming,  for  an  instant,  what  must 
otherwise  be  the  subject  of  inquiry,  that  the  premises  were  as 
much  altered  in  their  nature  and  circumstances,  as  we  all  know 
[  ♦ss  ]  *they  were  in  fact,  the  question  is,  what  sort  of  lease  might  in 
execution  of  this  covenant  have  been  made  in  1775  ;  when  the 
suit  was  instituted  against  Mrs.  Turner,  tenant  for  life  of  the 
entirety,  with  the  remainder  of  one  moiety  in  fee;  and  the 
possibility  of  issue  being  then  out  of  the  question,  and  against 
Mr.   Turner,  entitled  to  the  reversion  of  the  other  moiety; 
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recollecting  always,  that  upon  my  construction  the  city  might  The  City  of 
refuse  to  take  the  lease ;    and  that  making  that  option,  they  «. 

would  come  under  the  obligation  for  the  benefit  of  the  lessor,  Mitpobd. 
severing  them,  as  lessees  of  the  premises  demised,  and  depriving 
them  of  their  own  premises,  between  the  demised  premises  and 
the  river.  The  object  of  that  suit  was  to  compel  the  Turners  to 
join  in  a  lease  upon  the  terms  and  conditions  comprised  in  the 
original  lease. 

The  lease,  granted  by  Mrs.  Turner,  describes  the  property  in 
the  very  same  terms  as  the  original  lease  of  1786 :  a  description, 
that  did  not  according  to  fact  belong  to  any  part  of  it ;  and  the 
lease  contained  all  the  terms  and  conditions,  applying  to  the 
premises,  as  a  wharf,  and  to  the  building  over  the  stable,  &c.  as 
to  be  kept  and  left  in  repair,  precisely  as  if  the  premises 
remained  in  the  state,  in  which  they  had  been  formerly.  There 
is  insuperable  difficulty  in  applying  the  execution  of  such  a 
covenant  to  property  so  entirely  altered.  It  is  said,  that  altera- 
tion was  the  act  of  the  Legislature:  but  how  can  that  be 
represented?  The  act  of  the  Legislature  was  certainly  com- 
pulsory upon  both  parties  :  but  it  did  not  authorise  the  city  and 
the  committee  for  building  the  bridge  to  deal,  not  only  for  the 
interest  of  the  city,  but  also  for  the  interest  of  those,  claiming 
under  the  lessor.  The  city  might  have  claimed  a  compensation 
for  their  interest  under  the  demise,  comprehending  all  the 
covenants  for  their  ^advantage  :  but  the  interest  of  the  lessor  to  [  **>6  ] 
tender  a  lease  previously  to  the  expiration  of  the  subsisting 
lease,  and  to  insist  upon  the  repairs,  and  upon  the  ownership  of 
the  other  premises,  if  the  city  should  not  accept  the  tender, 
could  not  be  compounded  by  the  city  with  the  committee  of  the 
bridge. 

The  defendants,  if  the  Act  of  Parliament  required  them  to 
come  forward,  may  by  their  negligence  have  lost  all  their  right 
at  law,  and  may  find  insuperable  difficulty  to  proceed  in  equity  : 
but  the  question  is,  whether  after  this  change  in  the  property 
without  their  consent,  the  city  can  call  for  the  execution  of  a 
lease,  in  its  nature  and  terms  such,  that  the  enjoyment  of  the 
property,  in  the  mode,  in  which  it  was  to  be  enjoyed,  is  utterly 
impracticable ;   and,  if  the  city  have  thus  put  it  out  of  the 
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Th£  citt  of  power  of  the  lessor  to  grant  a  lease,  securing  the  enjoyment, 
r,  according  to  the  stipulations,  they  cannot  insist,  that,  as  the 

HiTFORD.     leggor  }ias  thus  lost  his  right  as  between  him  and  the  committee 
of  the  bridge,  he  shall  therefore  execute  a  lease. 

Then,  as  to  the  acceptance  of  rent,  of  what  importance  is 
that  ?  The  lessors  might  have  received  it,  reserving  the  right 
of  re-entry  by  the  forfeiture,  and  the  question,  whether  this 
management  of  the  property  had  not  put  an  end  to  the  right  of 
the  city  to  call  for  a  renewal.  It  is  then  said,  the  city,  making 
this  alteration  in  the  property,  have  bound  themselves  to  take  a 
renewal  under  these  circumstances.  They  may  be  bound. 
They  cannot  say,  if  a  renewal  should  be  offered,  that  they  will 
not  take  it ;  as  they  have  made  such  alterations  in  the  property, 
that  it  cannot  be  given.  The  lessor  may  insist,  that  there  is  an 
'57  ]  obligation  upon  them,  the  tenants,  to  keep  the  premises  *in  the 
same  state;  and,  if  their  nature  and  condition  have  been 
altered,  he  will  not  have  the  benefit  of  them  according  to  the 
stipulations  :  but  does  the  converse  follow  ;  that  the  lessee  may 
insist  upon  a  renewal  under  those  circumstances  ?  That  is  by 
no  means  a  consequence ;  if  it  could  be  established,  that  the 
lessees  were  bound  to  take  a  lease. 

The  suit,  that  had  been  instituted,  was  not  pursued.  It  is 
true,  Turner  became  a  bankrupt :  but  there  was  some  owner  of 
the  premises.  The  city  found  themselves  embarrassed  by  the 
effect  of  the  alteration,  and  their  neglect  to  make  a  request  in 
time ;  and  looking  to  Mrs.  Turner,  as  having  an  estate  for  life 
in  the  whole,  and  the  inheritance  of  a  moiety,  they  thought,  that 
by  connecting  themselves  with  the  estate  by  a  lease  from  her, 
they  should  obtain  a  connection  with  a  moiety  of  the  estate  for 
ever ;  and  might  perhaps  get  the  whole,  or  at  least  secure  a 
considerable  influence  over  the  other  moiety.  She  and  Mr. 
Turner  stood  under  different  circumstances.  The  rent  was 
withheld  from  her.  She  agreed  to  demise  the  whole  for  her 
life ;  reserving  the  rent  separately ;  and  as  to  the  moiety,  of 
which  she  had  the  inheritance,  she  made  a  lease,  conformable  in 
all  respects  to  the  lease  of  1786.  It  is  said,  this  is  not  an 
absolute  abandonment  of  the  claim  as  to  the  other  moiety.  I  do 
not  know,  that  upon  that  circumstance  alone  the  Court  would 
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refuse  execution  of  the  covenant :  but  it  is  a  strong  circumstance;  Thb  Citt  of 

for  the  interest  under  that  lease  is  very  different  from  a  lease  of        ^^^^^ 

the  whole,  at  a  single  rent,  from  a  person,  representing  the 

whole  estate ;  especially  as  there  is  pro  tanto  a  dereliction  of  the 

right  to  a  lease  of  the  whole ;  and  the  demand,  that  was  made 

by  suit,  was  not  pursued. 

I  shall  not  notice  the  cases  farther  than  by  observing,  that  there 

is  a  great  distinction  between  this  and  the  cases  upon  leases  for 

L'ves ;   and  that,  where  there  has  been  default  of  this  kind  in 

making  a  request,  unless  it  has  been  excused  by  circumstances, 

there  is  no  authority  for  decreeing  a  specific  performance  ;   and 

in  one  case.  Alien  v.  Hilton y\  the  want  of  such  request  prevented 

it;  admitting,  that  great  stress  was  in  that  instance  laid  upon  the 

nature  of  the  subject  demised  ;   and,  if  the  general  rule  is,  that 

the  request  is  not  of  the  essence  of  the  contract,  the  nature  of  the 

subject,  especially  a  colliery,  might  make  a  difference ;   for  it  is 

most  material  to  the  lessor  to  know  three  months  before  the 

expiration  of  the  lease,  whether  the  tenant  is  to  continue.    But, 

without  going  farther  into  those  cases,  the  circumstances  make 

it  impossible  at  this  day  to  give  a  specific  execution  of  this 

contract. 

The  bill  was  dismissed  with  costs. 


BAECLAY  V.   WAINEWRIGHT.} 

(14  Vesey,  66—80.) 

Tenant  for  life  of  Bank  stock  held  entitled  to  a  dividend  **  of  5/.  per 
cent,  interest  and  profits  for  the  half  year." 

Latham  Aknold  by  his  will,  dated  the  15th  of  March,  1777, 
among  other  legacies,  directed  the  sum  of  10,000^.  to  be  invested 
within  two  years  after  his  decease  in  Bank  stock,  in  the  names  of 
his  executors,  in  trust  to  permit  his  daughter  Ann  Wainewright 
to  receive  the  dividends  and  interest  thereof  for  her  separate  use  ; 
and  after  her  decease  in  trust  for  her  children.  He  also  directed 
in  the  same  terms  the  sum  of  10,000Z.  to  be  invested  in  Bank 
stock,  in  trust  for  his  daughter  Rebecca  Arnold  for  life ;  and  after 

t  1  Fonb.  Tr.  Eq.  432.  Ga.  395,  and  see  Witts  y.  Steere,  ante, 

i  Botich  Y.  Bproule  (1887),  12  Ap.      p.  192. 
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her  decease  for  her  children ;  and  in  failure  of  her  children,  then 
in  trust  for  his  grand-children. 

*The  testator  died  in  1779.  The  executors  made  the  invest- 
ment accordingly :  but  the  property  being  very  considerable, 
and  a  great  deal  outstanding,  and  engaged  in  his  trade,  which 
was  directed  to  be  carried  on,  the  whole  sum  was  not  invested 
until  the  year  1787.  More  than  40,000Z.  stock  however  was 
bought  in  1782.  In  1780,  when  the  investments  began  to  be 
made,  and  until  October,  1781,  at  which  time  84,000Z.  stock 
had  been  purchased,  the  half  yearly  dividend  was  2}  per  cent. 
In  October,  1781  the  dividend  was  raised  to  S  per  cent. ;  and  it 
continued  so  until  April,  1788 ;  when  it  was  raised  to  S^  per 
cent. ;  at  which  rate  it  remained  until  the  5th  of  April,  1807 ; 
when  it  was  increased  to  5  per  cent. 

At  a  General  Court  of  the  Governor  and  Company  of  the 
Bank  of  England,  held  on  the  20th  of  March,  1806,  the  Governor 
acquainted  the  Court,  that  the  Court  of  Directors,  having 
considered  the  state  of  the  Bank's  accounts,  are  of  opinion,  that 
a  dividend  may  be  made  of  9L  lOs.  per  cent,  interest  and  profits 
for  the  half  year  ending  the  5th  of  April  next ;  upon  which  the 
question  was  put,  that  the  Court  do  order  a  dividend  to  be  made 
of  SI.  lOs.  per  cent,  interest  and  profits  for  the  half  year  ending 
the  5th  of  April  next ;  and  carried  in  the  affirmative. 

On  the  18th  of  September,  1806,  the  Governor  acquainted  the 
Court,  that  the  Court  of  Directors  feels  itself  justified  in 
recommending  to  the  General  Court  to  order  at  this  present  time 
a  participation  of  51.  per  cent,  out  of  the  interest  and  profits  of 
this  Corporation,  over  and  above  the  usual  half  yearly  dividend 
of  8^  per  cent. ;  and  that  both  the  above  sums  be  included  in  one 
warrant.  The  question  was  put,  that  this  Court  do  order  a 
dividend  to  be  made  of  81.  lOs.  per  cent,  interest  *and  profits 
for  the  half  year  ending  the  10th  of  October  next ;  and  that  a 
General  Court  be  holden  to  take  the  ballot  upon  this  question  ; 
and  carried  in  the  affirmative. 

On  the  19th  of  March,  1807,  the  Governor  acquainted  the 
Court,  that  the  Court  of  Directors  are  of  opinion,  that  a  dividend 
may  be  made  of  51.  per  cent,  interest  and  profits  for  the  half  year, 
ending  the  5th  of  April  next :  whereupon  the  question  was  put, 
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that  this  Court  do  order  a  dividend  to  be  made  of  5^  per  cent, 
interest  and  profits  for  the  half  year,  ending  the  5th  of  April 
next,  and  carried  in  the  affirmative. 

The  petition,  by  Ann  Wainewright  and  Rebecca  Arnold,  prayed, 
that  the  Accountant  General  may  be  directed  to  pay  to  them 
respectively  the  half  yearly  dividend  of  5  per  cent,  accrued  due 
the  5th  of  April  last  on  the  Bank  stock,  remaining  on  the  credit 
of  the  petitioners*  respective  accounts :  viz.  8,672/.  48.  capital 
Bank  stock,  standing  in  the  name  of  the  Accountant  General  in 
trust  for  Ann  Wainewright  and  her  children ;  and  a  similar  fund 
for  Rebecca  Arnold  and  her  children. 


Barclay 
r. 

WUNB- 
WBIGUT. 


Mr.  Richards,  Sir  Samuel  RomiUy,  and  Mr.  Wainewrighty 
in  support  of  the  petition : 

♦  ♦  The  principle,  upon  which  the  House  of  Lords  must 
have  determined  Irvine  v.  Houston,  and  Lord  Loughborough 
Brander  v.  Brander,\  did  not  apply  to  the  case  of  Paris 
V.  Paris ;  X  and  your  Lordship,  adhering  to  the  authority  of 
those  cases,  did  not  seem  to  think  it  very  easy  to  discover  and 
apply  the  principle,  upon  which  they  were  decided.  But  Paris  v. 
Paris  contained  this  circumstance:  the  Bank  made  the  usual 
dividend  ;  and  beyond  that,  distributed  something  in  *money ; 
in  effect  declaring  at  the  time  of  distribution,  that  it  was  not  the 
dividend  of  interest  and  profit. 

In  the  last  case,  Witts  v.  Steere,%  Lord  Ehskine  took  the 
distinction  between  /)rdinary  and  extraordinary  dividend : 
considering  the  latter  according  to  the  decisions  as  belonging  to 
the  remainder-man ;  and  the  ordinary  dividend,  to  whatever 
amount  it  might  be  increased,  as  belonging  to  the  tenant  for  life. 

The  conclusion  is,  that  the  former  decisions,  upon  whatever 
ground,  and  whether  sound,  or  otherwise,  do  not  apply  to  this 
case ;  which  is  different  in  circumstances  from  all,  that  have 
preceded  it.  It  remains  for  those  who  oppose  the  claim  of  the 
tenant  for  life,  (and  a  difficult  task  it  is),  to  shew  the  principle, 
upon  which  those  decisions  have  been  made;  and,  having 
discovered,  to  apply  it  to  this  case. 


[71 
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Mr.  Hart,  for  the  persons,  entitled  in  remainder.    *    *    * 
Mr,  Richards,  in  reply.     *     ♦     ♦ 

The  Lobd  Chancellob: 

This  is  a  subject  of  great  importance,  with  reference  to  suitors, 
entitled  to  Bank  stock ;  especiaUy  from  the  difficulty,  that  arises 
in  the  administration  of  trusts,  that  are  not  directly  under  the 
control  of  the  Court.  I  understand  by  communications,  made  to 
me,  that  trustees  are  under  infinite  difficulty  how  to  act ;  and  I 
am  apprehensive,  that  this  point  will  never  be  well  settled,  until 
it  shall  be  settled  by  an  Act  of  Parliament. 

When  this  question  came  here  originally,  the  Court,  giving  8^ 
per  cent.,  overlooked  altogether  the  circumstance,  that  the  profit 
of  3^  per  cent.,  or  a  considerable  part  of  it,  had  arisen  precisely 
in  the  same  way  as  these  profits,  caUed  ''  bonus  "  or  ''  additional 
dividend,"  have  now  arisen.  Another  circumstance  also  has  been 
entirely  overlooked  here :  what  rule  is  in  this  Court  to  be  applied 
to  Bank  stock,  part  of  a  general  residue ;  for  in  all  those  cases 
the  Court  upon  its  principles  and  practice  must  have  said,  that 
the  tenant  for  life,  instead  of  being  entitled  to  complain,  that  he 
had  no  more  than  8|  per  cent,  had  received  more  than  his 
proportion.  The  old  practice,  where  Bank  stock  formed  part  of  a 
general  residue,  was  to  convert  that  fund  into  8  per  cents.  There 
is  great  difficulty  in  this  circumstance,  that  the  Bank  has  in 
floating  capital  Vhat  the  law  cannot  consider  as  belonging  to  it ; 
and  I  do  not  know,  how  this  Court  is  to  act  upon  the  belief,  that 
the  Bank  has  such  property. 

Another  difficulty  is  this.  Suppose  the  bonus,  or  increased 
dividends,  distributed  in  the  first  year  after  *the  death  of  a 
testator,  specifically  bequeathing  stock.  If  the  increase  arises 
from  the  management  of  a  floating  capital,  distinct  from  the 
capital,  allowed  to  the  Bank  by  law,  either  the  Court  cannot  deal 
with  the  property,  as  not  having  a  legal  existence,  or,  if  it  can  be 
represented  as  part  of  the  testator's  estate,  it  cannot  be  his 
property,  as  capital  in  the  Bank ;  for  the  law  will  not  allow  it  to 
exist  in  that  shape :  it  must  therefore  belong  to  him  under  some 
other  principle ;  and  strictly  would  go  neither  to  the  tenant  for 
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life,  nor  the  remamder-man.  The  only  information  I  received 
from  Lord  Louohbobouoh  and  Lord  Alvanlet  upon  that 
objection,  was,  that  neither  the  tenant  for  life  nor  the  remainder- 
man could  agitate  that  question  against  each  other;  and 
therefore  it  was  not  necessary  to  consider  it  with  reference  to 
third  persons. 

As  to  the  case  before  Lord  Ebsxine,  I  cannot  see  the 
distinction  between  that  case  and  this :  but  I  will  converse  with 
his  Lordship,  before  I  determine.  It  seems  to  me  at  present, 
that,  if  I  am  to  give  credit  to  the  Bank,  that  was  full  as  strong  a 
case  for  the  tenant  for  life  as  this.  The  resolution  of  the  Bank 
upon  that  occasion  must  be  read  as  their  declaration,  that  they 
would  distribute  only  a  part  of  their  profit :  then  how  can  I  make 
a  distinction  between  that  and  this  addition  to  the  ordinary 
dividend ;  differing  only  in  this  circumstance,  that  the  one  was 
a  part,  and  this  is  the  whole  ? 

With  regard  to  the  cases,  put  by  Sir  Samuel  RamiUy  at  the  bar 
of  the  House  of  Lords,  as  to  the  coppice  wood,  or  a  joint  concern 
in  the  profits  of  a  trade,  or  a  ship,  the  partners  in  such  cases 
have  an  unlimited  power  to  deal  with  annual  profits,  as  they 
think  proper  in  their  discretion  to  divide  either  annually,  or 
otherwise.  *The  answer,  given  to  the  argument  upon  those 
cases,  was,  that  they  were  distinguished  from  a  joint  concern  of 
this  nature  in  this  respect ;  that  the  individual  partners  in  the 
joint  stock  of  a  trade  or  a  ship  are  under  no  limitation  or 
direction  as  to  what  they  may  or  may  not  accumulate  :  so,  as  to 
coppice  wood,  it  is  to  be  cut  at  the  regular  period  only :  that 
permission  having  the  effect  of  prohibiting  the  tenant  from 
cutting  at  any  other  period.  In  those  concerns  therefore 
accumulation  is  directed,  and  in  this  concern  prohibited,  by  the 
law. 

Upon  this  most  difficult  question  the  Court  should  be  disposed 
to  follow  precedent,  rather  than  raise  distinctions,  that  cannot  be 
reconciled  with  sound  discretion. 


Babclat 

V. 

Waine- 

WBIOHT. 
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Thb  Lobd  Ghancellob  : 

In  addition  to  the  circumstances  appearing  upon  this  petition, 
I  take  the  representation,  that  has  been  made  from  the  bar ;  that 
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from  the  year  1780,  when  the  investments  in  Bank  stock  under 
the  directions  of  this  will  began,  the  half-yearly  dividend  was  2| 
per  cent. :  from  1781  to  1788  it  was  8  per  cent. :  it  was  then 
raised  to  S^  per  cent. ;  at  which  rate  it  has  continued,  with  the 
variation,  arising  from  occasional  bonuses ;  and  it  is  now 
increased  to  5  per  cent.  It  is  insisted,  that  this  being  the  half- 
yearly  dividend  declared,  without  more  than  appears  in  the 
resolution  of  the  Bank,  is  to  be  taken  as  the  legally  ascertained 
half-yearly  interest  of  the  Bank  stock,  purchased  under  the 
testator's  direction  ;  and  that  the  petitioners  therefore,  as  being 
entitled  for  life,  have  an  unquestionable  right  to  it.  This 
furnishes  a  question  very  material ;  if  the  Court  *8hould  not  in 
this  particular  case  be  bound  to  decide,  that  these  petitioners  are 
entitled  to  these  half-yearly  dividends ;  for  I  cannot  upon  the 
most  attentive  consideration  of  this  subject  conceive,  by  what 
title  these  petitioners  have  been  hitherto  allowed  to  receive  the 
dividend,  increased  from  2f  to  3  per  cent,  and  8  to  3^,  that  will 
not  give  them  a  title  to  the  dividend  of  5  per  cent.  If  the 
former  dividends,  when  ascertained  and  fixed  by  the  resolution  of 
the  Bank,  were  legally  received  by  these  petitioners,  is  not  the 
dividend,  at  6  per  cent,  arising  precisely  in  the  same  mode,  and 
by  the  same  authority,  also  to  be  received  by  them  ? 

The  cases,  that  have  been  decided,  appear  to  me  to  differ  from 
this.  It  would  be  improper  in  me  to  intimate  any  opinion, 
whether  those  cases  are  rightly  decided :  but  I  will  say,  that  I 
do  not  think,  this  Court  can  without  the  authority  of  the  House 
of  Lords  alter  the  determination,  that  has  been  acted  upon,  in 
cases,  to  which  that  determination  clearly  applies.  The  first  case, 
determined  by  Lord  Alvanlby  upon  Lord  Calthorpe's  will,  is  not 
like  this.  In  the  next  case,  Brander  v.  Brander,  +  the  Bank  did 
resolve,  that  there  should  be  a  dividend  at  8^  per  cent,  but 
declared  in  a  distinct  resolution,  that  a  participation  should  be 
made  in  the  sum  of  1,125,000Z.  Bank  Annuities  among  the  respec- 
tive proprietors  of  Bank  stock,  in  proportion  to  their  respective 
interests.  That  sum  arose  from  the  subscription,  probably  the 
reserved  profit  or  floating  capital  of  the  Bank.  The  suggestion 
was,  that,  if  in  1797  the  Bank  had  the  whole  capital,  which 
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they  could  legally  possess,  the  whole  of  that  sum  ought  to  be 
considered  immediately  divisible  as  profit  among  those,  who  were 
entitled  to  it.  The  answer,  given  by  the  Court,  was,  that  if  this 
*was  a  reserve  not  quite  agreeable  to  the  charter  of  the  Bank,  the 
true  mode  of  disposing  it  would  be  to  hunt  it  back ;  to  see,  when 
each  part  of  the  profit  had  arisen;  which  was  impracticable:  the 
tenant  for  life  therefore  could  not  claim  it ;  that  it  was  given  to 
the  proprietors  of  Bank  stock:  a  character,  which  the  tenant  for 
life  did  not  answer;  and  the  Court  cut  short  the  difficulty  by 
saying,  it  should  be  considered  as  a  gift  of  capital  to  those, 
having  capital,  according  to  the  charter. 

The  next  case  was  that  in  the  House  of  Lords,!  upon  the  dis- 
tribution, made  by  the  Bank  of  Scotland ;  and  it  is  very  like 
Brander  v.  Brander.  The  testator  had  given  his  shares,  arising 
from  the  Bank  of  Scotland,  in  a  life-rent  to  his  wife,  with 
remainder  to  his  children.  In  1794,  at  a  general  meeting  of  the 
Bank  of  Scotland,  an  order  was  made  for  payment  of  an  extra- 
ordinary dividend  or  bonus  to  the  proprietors.  The  House  of 
Lords,  influenced  by  the  case  of  Brander  v.  Brander ,  and  what 
they  regarded  as  decision  in  other  cases,  and  by  the  practice  of 
the  Court  in  similar  cases,  considered  that  as  an  order,  which 
beyond  the  regular  annual  or  half-yearly  dividend,  according  to 
the  charter  of  the  Bank  of  Scotland,  by  a  separate  resolution  gave 
property  to  the  proprietors  of  that  stock ;  and  considered  that, 
not  as  dividend  declared,  or  capable  of  being  received  under  the 
declaration,  as  dividend,  but  as  gift  to  the  proprietors  under  that 
distinct  and  separate  resolution. 

The  next  case  is  Pa7i9  v.  Paris ;  I  in  which  it  appeared  to  me, 
that  a  decision  by  the  House  of  Lords  in  a  case  precisely  similar 
bound  me ;  and  that  there  *  was  no  difference  between  that  and 
the  preceding  cases,  except  this,  not  a  solid  distinction,  that  the 
one  was  a  gift  of  money,  and  the  other  a  gift  of  capital  stock,  to 
the  proprietor. 

The  next  case  is  Witts  v.  Steere,^  before  Lord  Erskinb  ;  and 
his  Lordship  observes,  that  the  usual  and  ordinary  dividend, 
3^  per  cent,  proceeds  as  usual.    I  take  that  to  mean,  as  it  had 
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been  for  some  time  the  legally  declared  dividend,  in  that  sense  only 
the  usual  and  ordinary  dividend.  I  understand,  that  in  that 
instance  from  the  terms  of  the  resolution  of  the  Bank,  treating 
that  as  the  usual  and  ordinary  dividend,  and  the  5L  per  cent,  as 
something  beyond  the  legally  declared  dividend,  coupled  with  the 
information,  given  by  the  Governor  to  the  proprietors,  and  what 
else  was  in  the  cause,  the  Court  collected,  that  the  participation 
of  51.  per  cent.,  beyond  the  usual  and  ordinary  dividend,  was  as 
much  a  gift  of  a  bonus  as  the  money  in  the  case  of  Paris  v. 
PariSf  and  in  the  two  preceding  cases  the  5  per  cent.  Annuities : 
that  case  therefore  does  not  decide,  what  is  to  be  done  in  a  case 
under  these  circumstances. 

The  Bank  have  under  their  charter  and  by  law  the  right 
unquestionably,  and  I  think  the  duty  imposed  upon  them,  to 
ascertain  from  time  to  time,  what  dividend  shall  be  paid;  subject 
to  the  observation,  that  they  have  a  limited  capital.  Money 
was  by  the  direction  of  the  testator  laid  out  in  stock.  There  has 
been  in  fact  an  increase  upon  that  at  different  times  of  the  half- 
yearly  dividend,  declared  according  to  the  charter  and  the  law  ; 
and  there  is  not  before  me  any  evidence,  which  can  satisfy  the 
Court  judicially,  that  the  increase  to  52.  per  cent,  was  occasioned 
by  the  application  of  any  interest  and  profits,  different  in  their 
*  nature  from  the  interest  and  profits,  which  occasioned  the 
increase  from  2fZ.  per  cent,  to  SI.  per  cent.,  and  from  SI.  per 
cent,  to  8 JZ.  per  cent. ;  which  the  petitioners  have  been  allowed 
to  receive.  The  first  consideration  is,  whether  I  am  bound  to 
give  the  51.  per  cent. ;  as  not  knowing  what  else  to  give.  Next, 
if  it  is  contended,  that  any  part  of  the  51.  per  cent,  is  given  out 
of,  or  to  be  paid  from,  capital,  a  case  must  be  brought  before  the 
Court,  either  making  that  out  by  evidence,  or  under  circum- 
stances,  forming  a  fair  ground  for  inquiry.  But  as  the  case  now 
stands,  I  have  not  the  means  of  considering  it  as  more  or  less 
than  a  declaration,  in  a  due  execution  of  the  right  and  the  duty 
of  the  Bank,  that  the  dividend,  which  the  proprietors  ought  to 
receive,  is  a  half-yearly  dividend  of  52.  per  cent. ;  and  upon  that 
resolution  in  this  particular  case,  without  stating,  what  the  Court 
may  be  called  upon  to  do  in  other  cases,  my  opinion  is,  that  the 
tenant  for  life  is  entitled  to  this  dividend  of  51.  per  cent. 
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HEARN  V.   TENNANT.t  i807. 

(14  Veeey,  136—137.)  J^V  2. 

Contempt  by  breach  of  in  junction  by  persons,  wbo  were  present  in    EtiT)OK  L.C. 
Court  during  tiie  motion ;  though  absent  when  the  order  was  pronounced.        r  1 04*  i 

A  MOTION  was  made,  that  the  defendant  and  his  attorney 
should  be  committed  for  a  contempt  by  breach  of  an  injunction, 
granted  by  Lord  Ersxine,  upon  the  bill  of  a  tenant  of  a  house 
in  Holbom,  to  restrain  execution  under  a  judgment,  obtained 
by  the  landlord  in  an  action  of  ejectment.  The  affidavits  in 
support  of  the  motion  stated,  that  the  defendant  and  his  attorney 
were  in  Court,  when  the  motion  was  made:  their  affidavits 
stating,  that  they  did  not  hear  the  order  pronounced ;  and  they 
offered  to  make  affidavits,  *that  they  were  not  present,  when  the  r  #^37  n 
order  was  pronounced. 

Sir  Samuel  RomiUy,  for  the  plaintiff,  said,  he  should  not  be 
satisfied  with  such  an  affidavit :  they  must  swear,  they  did  not 
know  of  the  order.  A  party  cannot  avoid  the  consequences  of 
•contempt  by  leaving  the  Court  just  as  the  Lord  Chancellor  is 
about  to  pronounce  the  order. 

Mr.  Richards  and  Mr.  Pern/y  for  the  defendant,  cited 
Pengree  v.  Jonasl  ;  where  Lord  Thurlow  expressed  disapproba- 
tion of  the  case  in  Atkyns§ ;  Lord  Hardwicee  also  considering 
the  party  guilty  of  the  contempt,  as  having  heard  the  decree  or 
order  pronounced. 

The  Lord  Chancellor: 

If  these  parties  by  their  attendance  in  Court  were  apprised, 
that  there  was  an  order,  that  is  sufficient ;  and  I  cannot  attend 
to  a  distinction  so  thin,  as  that  persons,  standing  here  until  the 
moment  the  Lord  Chancellor  is  about  to  pronounce  the  order, 
which  from  all,  that  passed,  they  must  know  will  be  pronounced, 
can  by  getting  out  of  the  Hall  at  this  instant  avoid  all  the  con- 
sequences. 

t    United   Tdephone    Company  y.  nani, — O.  A.  S. 

DaU,  (1884)  25  Ch.  D.  778,  63  L.  J.  J  2  Br.  C.  C.  141. 

Ch.  295,  where  this  case  is  errone-  §  Skip  y.  Harwood,  3  Atk.  564. 
ously  referred  to  as  O$bome  y.  Ten' 
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Hearn  An  order  ^ras  made,  that  the  possession  should  be  restored, 

Tbsnakt.     ^^^  *^®  plaintiff  be  put  in  the  same  situation ;   with  the  costs 
of  the  application  and  the  expense  occasioned  by  the  execution. 


1807.  DAVIES  V.   CRACRAFT.t 

•^^*-  (UVesey,  143.) 

Eldon,  L.  C.  The  non-paTinent  of  money  which  an  ofiBcer  of  the  Court  has  been 

r  ^^3  -I  ordered  to  pay  renders  him  liable  to  attachment  for  contempt. 

Mn.  Habt  moved,  upon  aflSdavit  of  personal  service,  that  a 
receiver,  who  had  not  paid  into  Court,  pursuant  to  an  order,  a 
balance  reported  to  be  in  his  hands,  should  stand  committed. 

The  Lord  Chancellor  said,  a  case  occurred  two  or  three  years 
ago,  in  which  a  doubt  was  suggested,  whether  a  receiver  should 
be  committed,  or  his  recognizance  be  put  in  suit. 

Mr.  Hart  replied,  that  in  that  instance  upon  con£deration 
and  search  of  precedents  his  Lordship  held,  that  either  course 
might  be  taken ;  and  Mr.  RoupeU,  {amicus  curia,)  who  was 
counsel  on  that  application,  confirmed  that ;  observing,  that 
Brand's  case  J  and  several  other  instances  were  then  produced  ; 
which  satisfied  the  Court,  that  the  receiver  might  be  proceeded 
against  personally. 

The  order  was  made  accordingly. 

t  in  re  Grey,  '92,  2  Q.  B.  440,  451,  61  L,  J.  Q.  B.  795. 
X  No  reference  in  original  report. 
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FElirrON  V.   BROWNE.  isot. 

BROWNE  f.  FENTON.  ^uZll 

;(14  Veeey.  144-150.)  ^^^7^^ 

Effect  of  an  indefinite  representation  by  a  vendor;  as  that  a  lease-    qramt,  M.K. 
hold  estate  was  nearly  equal  to  freehold,  being  renewable  upon  a  small        r  141 1 
fine;    putting  the  purchaser  upon  inquiry;   though,  connected  with 
certain  circumstances,  such  representation  may  be  fraudulent  and  form 
a  ground  for  rescinding  the  contract. 

Vendor,  resisting  an  application  by  the  purchaser  for  payment  into 
Court  of  the  deposit,  in  the  hands  of  the  Tender's  agent,  charged  with  a 
loss  by  the  agenVs  failure. 

Specific  performance  prayed  both  by  original  and  cross  bill,  after 
considerable  delay  upon  the  title :  the  rents  to  be  receired,  and  interest 
paid,  from  the  time  stipulated. 

The  bill  in  the  first  of  these  causes  prayed  the  specific  perform- 
ance of  an  agreement  by  the  defendant  Browne,  to  purchase  a 
leasehold  estate,  consisting  of  warehouses,  a  wharf,  &c.  from 
Timothy  Topping  ;  to  whom  the  plaintiffs  were  executors.  The 
sale,  by  private  contract,  took  place  on  the  21st  of  May,  1802, 
*and  according  to  the  conditions  of  sale  the  defendant  paid  [•!*•"»] 
1,000Z.,  being  a  deposit  of  202.  per  cent,  upon  the  purchase- 
money,  to  the  agent  of  the  vendor ;  and  signed  an  agreement  to 
complete  the  purchase  within  two  months.  An  objection,  taken 
by  the  purchaser,  upon  an  act  of  bankruptcy,  committed  by  the 
vendor,  was  disposed  of  by  his  death,  after  some  delay  and  dis- 
cussion :  the  vendor  insisting,  that  he  had  been  some  time  out 
of  trade. 

The  principal  objection,  taken  by  the  defendant  Browne,  was 
misrepresentation  and  concealment:  viz.  that  the  lease  of  the 
premises,  under  Magdalen  College,  Oxford,  was  renewable  on 
payment  of  a  small  fine:  according  to  the  answer  represented 
by  the  agent  as  not  exceeding  180Z. :  whereas  the  terms  of 
renewal  were  at  the  discretion  of  the  College ;  and  the  fine 
insisted  on  by  the  College,  of  which  they  had  given  notice  to  the 
testator,  was  considerable.  The  defendant  however  did  not 
establish  the  fact  of  misrepresentation :  except  as  the  particular 
described  the  estate  to  be  of  nearly  equal  value  with  freehold ; 
being  held  by  a  College  lease  (Magdalen  College,  Oxford)  for  88 
years,  from  the  6th  of  August,  1791,  at  a  ground  rent  of  8Z.  7^., 
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FisKTON  and  renewable  every  ten  years,  upon  payment  of  a  small  fine : 
Browne.  ^^®  evidence  of  the  agent  being,  that  upon  being  asked  by  the 
defendant  as  to  the  amount  of  the  fine,  he  repeatedly  said,  he 
could  not  tell ;  only  stating  from  information  the  amount  of  the 
fine  last  paid ;  and  refusing  expressly,  though  pressed  by  the 
defendant,  to  guarantee  that  it  should  not  exceed  1502. ;  which 
sum  he  offered  to  give  towards  it,  if  the  vendor  would  pay  the 
remainder.  The  fine,  demanded  by  the  College,  was  about  TOOL 
The  original  suit  was  instituted  in  May,  1803. 

[  H6  ]  After  the  answer  was  put  in,  the  defendant  applied  to  the 

Court  by  motion  to  have  the  deposit  paid  into  Court;  which 
motion  was  resisted  by  the  plaintiffs ;  upon  which  the  defendant 
filed  his  bill  against  the  plaintiffs  and  the  agent;  praying  a 
specific  performance,  with  a  deduction  out  of  the  purchase- 
money  of  the  difference  between  150Z.,  the  fine,  alleged  to  be 
payable,  and  the  fine,  that  should  be  actually  required  ;  and  that 
the  plaintiff  in  the  cross  suit  may  be  declared  entitled  to  the 
rents  from  the  time,  when  the  agreement  ought  to  have  been 
executed ;  offering  to  pay  interest  upon  the  residue  of  the 
purchase-money.  In  that  cause  the  plaintiff  obtained  an  order 
for  bringing  the  deposit  into  Court :  which  order  however  proved 
abortive :  the  agent  absconding,  and  becoming  bankrupt. 

Mr.  Richards,  Mr.  Leach,  and  Mr.  W.  Agar,  for  the  plain- 
tiffs in  the  first  cause : 

The  nature  of  this  tenure  is  well  known  ;  that  the  amount  of 
the  fine  is  in  the  discretion  of  the  College ;  that  it  is  impossible 
to  say,  what  will  be  the  fine  next  year :  the  College  being  under 
no  binding  engagement ;  that  therefore  this  interest  is  not  taken 
with  a  covenant  for  renewal :  but  there  is  only  a  sort  of  tencmt 
right,  depending  upon  this ;  that  it  is  for  the  benefit  of  the  body 
to  renew.  The  representation,  that  such  a  lease  is  renewable, 
amounts  to  no  more  than  that  probably  it  will  be  renewed,  not 
certainly.  This  representation,  that  the  estate  is  of  nearly  eqa£kl 
value  to  freehold,  being  a  College  lease  renewable  on  payment  of 
a  small  fine,  cannot  be  considered  as  a  warranty.  In  the  nature 
of  the  thing  there  can  be  no  misrepresentation;  as  it  is  well 
[  •H7  ]      known,  that  the  amount  of  the  fine  is  in  ♦the  discretion  of  tbe 
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lessor :  the  lessee  therefore  cannot  be  supposed  to  represent  any      Fsmtom 
particolar  fine.  Bbowke. 

Upon  the  question,  who  mast  bear  the  loss  of  the  deposit,  in 
the  case  of  a  dispute,  arising  after  a  sale  by  auction,  an  action 
for  the  deposit  is  always  brought  against  the  auctioneer ;  who, 
as  the  agent  of  both  parties,  files  a  bill  of  interpleader.  He 
cannot,  though  appointed  by  the  vendor,  be  considered  as  agent 
to  him  alone :  the  bidder  by  the  act  of  bidding  adopting  him  as 
his  agent.  The  purchaser  therefore  cannot  discharge  himself  by 
payment  of  any  part  of  the  money  to  the  agent ;  who  is  a  mere 
stake-holder. 

As  to  the  rents  and  profits,  consider  the  situation  of  the 
parties  at  the  death  of  the  testator :  the  title  approved,  with  the 
exception  of  his  right  to  assign ;  upon  a  doubt,  whether  he  had 
not  committed  an  act  of  bankruptcy,  and  was  liable  to  the 
bankrupt  laws.  Upon  his  death  all  difficulty  as  to  performing 
the  contract  ceased.  The  rents  and  profits  are  to  be  given  from 
the  completion  of  the  contract:  but  the  purchaser  was  the 
cause  of  the  delay ;  and  might  have  had  considerable  advantage 
from  the  use  of  his  money.  If  the  decree  is  made  against  hiui 
for  a  specific  performance,  he  cannot  at  the  expense  of  the 
plaintiffs  be  put  in  the  same  situation,  as  if  the  contract  had 
been  performed  at  the  time. 

Sir  Samuel  RomiUyy  Mr.  Fonblanque,  and  Mr.  Owen,  for  the 
defendant : 

A  decree  for  specific  performance  must  be  made :  the  question 
is,  upon  what  terms  that  relief  should  be  given.  The  defendant 
was  -misled  by  an  express  representation,  that  this  estate  was 
held  by  a  College  *lease,  renewable  every  ten  years  upon  [  *H8  ] 
payment  of  a  small  fine.  First,  this  lease  strictly  is  not  renew- 
able :  the  lessors  not  being  bound  to  renew.  Next,  the  objec- 
tion, arising  from  this  representation,  compared  with  the  actual 
amount  of  the  fine  required,  about  7002.,  is  thus  answered  :  the 
agent,  aware,  that  the  purchaser  interpreted  that  representation 
at  about  1502.,  keeping  back  the  facts,  permits  him  to  engage  in 
the  dark.  This  was  a  most  improper  concealment  from  the 
purchaser;    who   noticed   the  imcertainty  of  the  terms;  and 

B.S. — ^VOL.  IX.  s 
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fkhton  pressed  for  information  as  to  the  actual  amount  of  the  fine.  The 
Browne,  plaintiffs  therefore  have  thas  prevented  the  con^letion  of  the 
contract  by  payment  of  the  remainder  of  the  money ;  which  the 
defendant  has  always  been  ready  to  pay  on  having  a  good  title. 
The  only  mode  of  doing  justice  between  these  parties  is  by 
holding  the  plaintiffs  to  that  representation ;  giving  the  defen- 
dant under  the  relief,  prayed  by  his  cross  bill,  the  difference 
between  the  fine,  last  paid,  189!.,  and  the  fine,  to  be  paid  upon 
renewal.    ♦    ♦    ♦ 

[  149  ]       The  Master  of  the  Bolls  : 

I  wish  to  consider  a  little  the  first  point :  what  effect  is  to  be 
given  to  such  a  representation ;  and  2ndly,  in  what  mode  effect 
is  to  be  given  to  it ;  to  find  out,  what  is  the  small  fine,  which 
that  representation  purported  to  be  payable,  as  compared  with 
the  fine,  which  turns  out  to  be  actually  payable. 

Jnnf  23.      The  Mastbb  op  the  Rolls  : 

The  representation  as  to  the  small  fine  is  indefinite.  So  is  the 
representation,  that  the  estate  is  nearly  equal  to  freehold.  All 
these  representations  ought  to  put  the  party  upon  inquiry. 
Connected  with  certain  circumstances  such  representations  may 
however  be  fraudulent.  In  this  case  the  knowledge  of  Topping, 
that  a  larger  fine  would  be  required,  is  established:  also  his 
knowledge  that  the  purchaser  entertained  a  different  idea  of  the 
fine.  These  are  grounds  for  rescinding  the  contract;  if  made 
out.  This  purchaser  wished  to  ascertain  the  fine ;  and  offered 
1502. :  which  the  agent  refused.  I  cannot  put  the  purchaser  in 
the  situation,  in  which  he  would  have  been,  if  the  150Z.  had 
been  accepted.  That  circumstance  ought  to  have  put  him  upon 
inquiry.  In  the  first  place  therefore  this  purchaser  does  not 
bring  himself  within  any  rule  to  avoid  the  contract.  In  the 
[  *150  ]  next  place,  if  he  had,  he  could  only  *have  rescinded  the  con- 
tract. I  think,  there  is  no  sufficient  ground  for  resisting  the 
performance  of  the  contract. 

But  this  does  not  decide  the  question,  upon  whom  the  loss  of 
the  deposit  shall  fall.  This  is  not  strictly  a  sale  by  auction. 
Upon  a  sale  by  auction  the  vendor  determines,  who  is  to  receive 
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the  deposit.  The  aactioneer  is  not  a  stake-holder  of  the  par-  Feutok 
chaser :  at  least  not  of  his  choice.  If  he  were  a  stake-holder  for  bbowkb. 
both  parties,  either  would  have  a  right  to  propose  to  change  the 
etake-holder ;  and  the  party  refusing  takes  upon  himself  the 
risk.  The  motion  in  Court  has  at  least  as  much  weight  as  a 
private  proposition.  This  proposition  was  resisted ;  upon  the 
ground,  that  the  deposit  was  secure  in  the  hands  of  the  agent. 
The  refusal  to  concur  in  that  proposition  throws  the  risk  of  his 
credit  on  the  party  refusing.  Under  these  circumstances, 
without  entering  into  the  general  question,  it  would  be  too  hard 
to  throw  that  loss  upon  this  purchaser.  The  representatives  of 
the  vendor  are  therefore  to  be  charged  with  the  deposit  of  1,0001. 
as  a  payment  to  them. 

As  to  the  rents,  delay  is  a  ground  for  discharging  the  contract: 
but  this  vendor  insists  upon  the  performance.  If  the  contract  is 
to  be  performed,  it  must  be  performed  according  to  the  terms ; 
and  the  purchaser  therefore  is  to  have  the  rents  from  the  time 
stipulated  by  the  contract. 

As  to  the  costs,  the  conduct  of  the  vendor  in  making  the 
representation  gave  the  purchaser  a  probable  cause  of  suit.  I 
shaU  not  give  costs  on  either  side. 


BROWNE  V.  WARNERt  i807. 

(14  Veeey,  15^—160 ;  409—416.)  July  23. 

Paper  entitled  **  Memorandum  of  an  agreement,"  between  A.  and  B.         1808. 
and  signed  by  them ;  expressing,  that  in  consideration  of  40/.  A.  "  doth       Ja^^  2o. 
agree  to  let,"  and  B.  *«  doth  agree  to  take  a  messuage,"  &c.  at  40i.  per 
annum  rent;  "  and  it  is  further  agreed,"  that  A.  "  shaU  not  raise  the  Bldon,  L.C. 
rent  nor  turn  out "  B.  so  long  as  the  rent  is  duly  paid  quarterly,  and  he        [  156  ] 
does  not  sell  any  article  injurious  to  A.  in  his  business. 

A  demurrer  to  a  bill  for  specific  performance  against  A.,  who  had 
succeeded  in  an  ejectment,  was  oyerruled,  and  an  injunction  against 
the  ejectment  was  continued  to  the  hearing. 

Thb  bill  prayed  the  specific  performance  of  an  agreement  in 

writing  to  grant  a  lease  to  the  plaintiff  of  a  house  in  the  city  of 

London,  expressed  in  the  following  terms,  and  signed  by  both 

parties : — 

t  KusdY.  WaUon  (1878)  11  Ch.  D.      Warner  v.  Broume,  p.  897  below. 

129,  48  L.  J.  Ch.  413.    See  2>oe  d. 

8  2 
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Bbowke        "  Memorandum  of  an  agreement  made  the  6th  of  March,  1801 ,. 

Wabkeb.  between  W.  Warner  and  J.  Browne.  W.  Warner  in  considera- 
tion of  402.  doth  agree  to  let  and  J.  Browne  doth  agree  to  take  a 
mesBuage  "  (describing  the  premises)  **  at  401.  per  annum  clear 
rent :  "  to  be  paid  quarterly,  &c. :  ''  And  it  is  further  agreed,, 
that  W.  Warner  shall  not  raise  the  rent  nor  turn  out  3.  Browne 
so  long  as  the  rent  is  duly  paid  quarterly  and  he  does  not  expose 
to  sale  or  sell  any  article  that  may  be  injurious  to  W.  Warner  in 
his  business ;  and  it  is  further  agreed  that  in  case  of  removal 
J.  Browne  shall  be  at  liberty  to  receive  the  aforesaid  sum  of  40L 
of  the  next  tenant  W.  Warner  shall  accept." 
To  this  bill  a  demurrer  was  put  in. 

Mr.  Hart  and  Mr.  Wear,  in  support  of  the  demurrer : 

The  paper,  upon  which  this  suit  is  instituted,  imports  an 
agreement  to  let ;  not  specifying  any  term  of  duration.  That, 
the  most  material  term,  must  be  supplied.  It  is  therefore  clear 
[  *157  ]  upon  the  face  of  the  instrument,  *that  there  is  no  agreement, 
which  this  Court  can  execute.  The  question  between  these 
parties  has  been  decided  at  law;  the  Court  of  Eang's  Bench 
holding,  that,  as  the  interest  under  this  paper  could  not  amount 
to  a  freehold,  it  could  only  be  a  tenancy  from  year  to  year ;  and 
therefore  an  ejectment  by  the  landlord  upon  the  usual  notice 
prevailed.! 

Sir  Samuel  RomiUy  and  Mr.  FeamUy,  for  the  plaintiffs 

*    »    » 

[  158  ]  Mr.  Hart,  in  reply     ♦    •    * 

The  Lobd  Chancellor 

If  this  paper,  which  is  styled  a  memorandum  of  agreement,  is 
an  actual  lease,  the  question  is  decided  at  law ;  and  the  decision 
at  law  is  clearly  right.  As  importing  a  letting  and  a  taking,  it 
could  not  be  valid  as  an  estate  for  life ;  not  being  by  deed :  if  it 
is  only  from  year  to  year,  an  ejectment  might  be  maintained. 
As  to  the  equitable  construction,  if  it  is  not  a  lease,  but  an  agree* 

t  Doe  d.  Warner  y.  Broxone,  post  p.  307,  (8  East,  165.) 
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ment,  of  which  a  memorandam  is  made  in  writing,  the  question  bbowkb 
inll  be,  whether  it  is  so  clear,  that  this  Court  cannot  execute  that  wabneb. 
^eement,  that  a  demurrer  ought  to  be  allowed;  in  effect 
declaring,  in  this  stage  of  the  cause,  that  such  an  agreement 
'Cannot  be  performed.  The  question  therefore  is,  which  this  is,  a 
lease,  or  an  agreement  to  let,  which  this  Court  will  specifically 
execute;  and  upon  the  latter  construction,  whether  there  is 
enough  in  the  body  of  it  to  shew,  what  are  the  terms. 

First,  without  laying  stress  upon  the  title,  **  Memorandum  of  [  i^^  ] 
-an  Agreement,"  an  expression,  to  which  some,  perhaps  not  much, 
•consideration  is  due,  it  proceeds  to  state,  that  **  W.  Warner  in 
consideration  of  40Z.  doth  agree  to  let,  and  J.  Browne  doth  agree 
to  take,  &c."  That  phrase  will  not  exclude  the  idea  of  an  actual 
demise  in  some  cases:  but,  if  the  whole  imports  rather  an 
intention  to  do  a  future  act  than  a  thing,  that  is  done,  those 
words  may  be  construed  as  not  amounting  to  actually  letting  and 
taking.  If  the  opinion  of  the  Court  of  King's  Bench  was,  that 
the  subsequent  words  meant,  that  the  tenant  was  to  have  the 
option  of  remaining  for  life,  and  the  former  words  may  mean 
either  actually  letting  and  taking,  or  a  contract  for  actually 
letting  and  taking,  it  is  fair  to  consider  it  as  an  agreement  rather 
than  an  actual  lease ;  as  the  latter  construction  would  defeat  the 
intention  of  the  parties;  which  upon  the  former  construction 
may  be  carried  into  effect  by  a  future  instrument. 

Another  circumstance  is  material :  it  is  reasonably  clear,  that 
ihese  premises  were  taken  for  the  purpose  of  carrying  on  a 
business ;  and  there  is  a  stipulation,  that  it  shall  be  so  earned 
on  as  not  to  be  injurious  to  the  lessor.  The  probable  object  was, 
ihat  an  interest  should  be  granted  not  quite  so  thin  and 
unsubstantial  as  a  tenancy  from  year  to  year.  But  under  any  - 
construction  of  this  paper,  cause  for  removal  might  arise ;  an 
<event,  provided  for  by  the  clause,  that  in  case  of  removal  the  out- 
going tenant  shall  receive  the  sum  of  402.  from  the  succeeding 
tenant:  the  effect  being,  that  the  tenant  during  the  first  year 
would  pay  SOL  in  the  whole :  40Z.  as  consideration ;  and  401.  as 
rent.  How  is  the  out-going  tenant  to  get  that  payment  of  40Z. 
without  a  stipulation  by  Warner  with  *the  succeeding  tenant,  [  *160  ] 
that  he  shall  pay  that  sum?    The  conclusion  from  this  last 


[413] 
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bbowhe  eause  is,  that  there  is  an  imperfection  in  this  instminent ;  and 
Wabneb.  that  the  intention  of  these  parties  looked  to  some  future 
instrumenty  that  should  more  clearly  state,  how  the  enjpyment 
and  benefit,  designed  for  each  of  them,  was  to  be  secured. 
Whether  this  will  finally  be  made  out  at  the  hearing  of  the  cause 
is  another  consideration :  but  the  case  is  not  so  clear,  that  the 
demurrer  ought  to  be  allowed. 

The  demurrer  was  over-ruled. 

[An  injunction  against  the  ejectment  was  obtained  by  th& 
plaintiff  and  the  defendant  subsequently  moved  to  dissolve  the 
injunction.  The  hearing  of  such  motiou  before  the  Lord 
Chancellor  is  reported  at  14  Yes.  p.  409.  His  Lordship  refused 
the  motion,  and  in  the  course  of  the  judgment  made  the  following 
observations  upon  the  agreement :] 

1808.  *    *    I  admit,  that  the  Court  must  find  in  the  paper  before  it 

sufficient  evidence  of  the  term  and  interest,  intended  to  be 
granted:  but  even,  if  the  bill  should  be  dismissed  upon  that 
ground,  relief,  of  a  more  limited  kind,  must  be  given  upon 
another  ground,  with  reference  to  the  terms,  in  which  the 
agreement  is  conceived.  According  to  the  old  doctrine,  an 
agreement  to  let  was  not  understood  to  make  a  lease.  After- 
wards the  Courts  held,  that,  if  a  person  said,  he  agreed  to  let,  it 
was  the  same  as  doing  the  thing ;  but  it  was  never  denied,  that, 
[  *4H  ]  if  the  terms  of  that  instrument  indicate,  that  he  *was  looking, 
forward  to  something  executory,  before  the  contract  would  be 
complete,  that  would  not  be  held  a  lease. 

Then  see,  what  this  case  is ;  having  regard  to  the  circumstance, 
that  this  defendant  had  not  an  interest,  that  he  could  by  actual 
demise  at  the  time  vest  in  a  lessee,  t  The  rent  is  expressly  to  be 
paid  quarterly.  If  he  could  be  turned  out  at  the  end  of  the  year^ 
he  would  pay  80Z.  for  that  year,  instead  of  having  the  house  at 
40Z.  per  annum.  The  fact,  that  these  words  were  inserted  by 
interlineation,  after  conversation  upon  the  subject,  whether  much 

^Note, — ^It  appears  from  the  answer  from  the  25th  of  March,  1801,  but 

that  the  defendant  held  the  house  that   no   lease   had   been   actually^ 

with  other  houses  under  an  agree-  granted. — 0.  A.  S. 
ment  for  a  lease  for  twenty  years 
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or  little  does  not  appear,  compels  the  Court  to  say,  something  bbowne 
must  be  meant  by  them ;  and  the  inquiry  is,  what  they  did  mean,  waiu^eb. 
If  the  tenant  was  to  have  an  option,  where  is  the  principle,  that 
will  prevent  a  court  of  equity  &om  executing  that  agreement  as 
an  actual  lease  ?  Upon  the  words,  that  immediately  follow,  as 
to  selling  articled,  injurious  to  the  defendant  in  his  business, 
supposing  the  other  part  struck  out,  it  would  be  nonsense :  there 
must  therefore  be  some  mistake.  Then  follows  a  clause, 
providing  for  the  reimbursement  of  the  plaintiff  in  case  of 
removal,  upon  which  I  laid  stress  in  support  of  the  inference, 
that  the  tenant  was  to  have  the  option;  as  nothing  could  be 
more  unjust  than  that  the  tenant  should  have  paid  at  the  end  of 
the  year  40L  for  the  enjoyment,  and  another  sum  of  401.  for  the 
consideration ;  unless  he  had  the  means  of  getting  that  sum  of 
401.  from  the  incoming  tenant.  If  that  tenant  was  put  in  by 
Warner,  the  liability  would  be  of  no  value,  if  Browne  could  not 
compel  payment  &om  that  tenant.  The  only  proper  construc- 
tion is  that,  which  will  secure  to  Browne  the  effect  of  that 
liability  by  interpreting  the  agreement  so  as  to  make  him  the 
person,  who  is  to  bring  forward  the  tenant ;  to  be  proposed,  not 
by  Warner  to  him,  but  by  him,  and  to  be  accepted  by  Warner. 

Suppose  that  not  to  be  the  construction,  still  the  case  admits  a  [  416  ] 
relief,  more  limited :  upon  the  whole  so  interpreting  the  contract 
as  to  give  him  an  effectual  remedy  for  the  payment  of  that  402. ; 
decreeing,  either  that  the  defendant  shall  pay  that  sum,  or  shall 
execute  some  lease,  that  would  enable  the  plaintiff  to  recover  at 
law.  I  must  therefore  continue  the  injunction.  The  Court 
cannot  proceed  safely  in  any  other  way  than  by  acting  upon  the 
written  contracts  of  men,  as  they  are  framed.    *    *    ^ 
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1807.  CEAYTHOENE  v.  SWINBTIENE.t 

July  11, 16,  (14  Veeey,  160—171.) 

_! *  No  oontribution  in  iavour  of  one  surety  against  another :  his  engage- 

Eldon,  L.C.  menty  acoordiDg  to  the  bond,  and  parol  evidence,  which  was  held 

r  irso  1  admissible,  being,  not  as  co-surety,  but,  without  the  privity  of  the 

^        -'  other,  as  a  distinct  collateral  security,  limited  to  default  of  payment  by 

the  principal  and  the  other  surety. 

Hamebsley  &  Co.  bankers,  being  creditors  of  Henry 
Swinburne,  and  calling  in  their  money,  an  application  was  made 
by  Sir  John  Swinburne,  the  nephew  of  Henry  Swinburne,  to  the 
Newcastle  Bank ;  who  advanced  the  money  upon  the  security  of 
two  bonds :  one  the  joint  and  several  bond  of  Henry  Swinburne 
as  principal,  and  Graythome  as  surety,  for  1,2002. :  the  other  by 
Sir  John  Swinburne,  reciting  the  former  bond,  and  the  advance 
of  the  money  to  Henry  Swinburne  and  Graythome,  at  the 
request  of  Sir  John  Swinburne,  with  condition  to  be  void  on 
payment  by  Henry  Swinburne  and  Graythome,  or  either  of 
them.  The  1,2002.  advanced  was  applied  accordingly  in  discharge 
of  the  debt  to  Hamersley  &  Co.  Afterwards  Henry  Swinburne 
died  abroad  insolvent ;  and  Graythome,  having  paid  the  whole 
sum,  filed  the  bill ;  praying  contribution  by  Sir  John  Swinburne; 
who  insisted,  that  he  was  not  a  co-surety  with  the  plaintiff,  but 
merely  a  collateral  security  to  the  Bank  in  default  of  payment 
[  •ici  ]  by  *Henry  Swinburne  and  Graythome ;  and  offering  evidence 
of  his  conversation  with  one  of  the  partners  in  the  Bank ; 
stating  their  objection  to  the  security  of  Henry  Swinburne  and 
Graythome ;  and  requiring,  as  the  condition  of  the  advance,  a 
bond  from  Sir  John  Swinburne  to  pay  the  money,  in  case  they 
should  not  pay  it. 

Sir  Samuel  RomiUy  and  Mr.  Wear,  for  the  plaintiff  [cited 
Bering  v.  Winchelsea.l] 

Mr.  Richards  and  Mr.  BeU,  for  the  defendants. 

r  162  ]  'S^*^  Samuel  RomiUy,  in  reply : 

♦    ♦    The  whole  doctrine  of  principal  and  surety,  with  all  its 

t  In  re  Snowdon  (1881)  17  Ch.  D.      land  (1883)  8  App.  Oa.  755,  52  L.  J. 
44,  50  L.  J.  Ch.  640,  44  L.  T.  830 ;      P.  C.  65,  49  L.  T.  315. 
Ward  V.  National  Bank  of  New  Zea^         X  1  B.  B.  41  (1  Cox,  318). 
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consequences,  of  contribution,  &c.  rests  upon  the  established  CfiArrHosNE 
principles  of  a  court  of  equity ;  not  upon  contract ;  except  as  it  swikb'ubne. 
may  be  so  represented  upon  the  implied  knowledge  of  those 
principles.  There  is  no  express  contract  for  contribution :  the 
l>onds  generally,  if  not  universally,  being  joint  and  several; 
creating  several  obligations  by  each.  The  contribution  results 
from  the  maxim,  that  equaUty  is  equity :  proceedmg  where  the 
instruments  are  several,  very  much  upon  this ;  that  a  surety 
will  be  entitled  to  every  remedy,  which  the  creditor  has  against 
the  principal  debtor ;  to  enforce  every  security  and  all  means  of 
payment ;  to  stand  in  the  place  of  the  creditor  ;  not  only  through 
the  medium  of  contract,  but  even  by  means  of  securities,  entered 
into  without  the  knowledge  of  the  surety ;  having  a  right  to  have 
those  securities  transferred  to  him  ;  though  there  was  no  stipu- 
lation for  that;  and  to  avail  himself  of  all  those  securities 
against  the  debtor.  This  right  of  a  surety  also  stands,  not  upon 
contract,  but  upon  a  principle  of  natural  justice:  the  same 
principle,  upon  which  one  surety  is  entitled  to  contribution  from 
another.  The  creditor  may  resort  to  either  for  the  whole,  or  to 
each  for  his  proportion ;  and,  as  he  has  that  right,  if  he  from 
partiality  to  one  surety  will  not  enforce  it,  the  Court  gives  the 
same  right  to  the  other  surety,  and  enables  him  to  enforce  it. 
Natural  justice  requires,  that  the  surety,  having  become  security 
with  others,  shall  not  have  the  whole  thrown  upon  him  by  the 
choice  of  the  creditor  not  to  resort  to  remedies  in  his  power ; 
the  effect  of  which  would  be  an  equal  contribution.  That  being 
the  principle,  for  enforcing  contribution,  established  by  authority 
in  the  case  of  *Dering  v.  The  Earl  of  Winchelsea,  there  can  be  no  L  *163  i 
difference,  whether  they  become  sureties  by  one  or  by  different 
instruments :  or  whether  a  surety  knew  at  the  time,  that  he  was 
co-surety  with  others:  distinctions,  which  must  determine  the 
extent  of  liability ;  if  it  arose  from  contract. 

*  *  The  evidence  produced  to  prove,  that  this  defendant 
was  a  surety  only  in  default  of  payment  by  the  plaintiff,  cannot 
be  received.  It  consists  only  of  declarations,  to  which  the 
plaintiff  was  no  party ;  and  made  in  his  absence.  Upon  the 
whole  this  case  has  no  distinction  from  the  common  case  of 
co-sureties. 
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Cratthoske  The  Lord  Ghancellob  : 

SwiNBUENE.      Before  the  final  decision  of  this  case  I  wish  to  have  the 
July  17.      register's  book  examined,  to  see,  what  was  done  in  a  case,  that 

occurred  in  Trinity  Term,  1706,  Cooke  v. .+ 

Upon  the  relation  of  principal  and  surety  some  things  are 
very  clear.  It  has  been  long  settled,  that,  if  there  are  co-sureties 
by  the  same  instrument,  and  the  creditor  calls  upon  either  of 
them  to  pay  the  principal  debt,  or  any  part  of  it,t  that  surety 
has  a  right  in  this  Court,  either  upon  a  principle  of  equity,  or 
upon  contract,  to  call  upon  his  co-surety  for  contribution ;  and  I 
think,  that  right  is  properly  enough  stated  as  depending  rather 
upon  a  principle  of  equity  than  upon  contract :  unless  in  this 
sense;  that,  the  principle  of  equity  being  in  its  operation 
established,  a  contract  may  be  inferred  upon  the  implied 
knowledge  of  that  principle  by  all  persons,  and  it  must  be  upon 
such  a  ground,  of  implied  assumpsit,  that  in  modem  times 
courts  of  law  have  assumed  a  jurisdiction  upon  this  subject :  a 
jurisdiction  convenient  enough  in  a  case  simple  and  uncompli- 
cated; but  attended  with  great  difficulty,  where  the  sureties 
are  numerous  ;  especially  since  it  has  been  held,  that  separate 
actions  may  be  brought  against  the  different  sureties  for  their 
respective  quotas  and  proportions.  It  is  easy  to  foresee  the 
multiplicity  of  suits  to  which  that  leads. 
L 1G5  ]  But,  whether  this  depends  upon  a  principle  of  equity,  or  is 

founded  in  contract,  it  is  clear,  a  person  may  by  contract  take 
himself  out  of  the  reach  of  the  principle  or  the  implied  contract. 
In  the  case  of  Dering  v.  The  Earl  ofWinchelsea,  which,  I  recollect, 
was  argued  with  great  perseverance,  persons,  not  united  in  the 
same  instrument,  were  made  to  contribute ;  and  it  was  decided, 
that  there  is  no  distinction,  whether  they  are  bound  in  the  same 
obligation,  or  by  several  instruments.  That  case  also  established, 
that,  though  one  person  becomes  a  surety  without  the  knowledge 
of  another  surety,  that  circumstance  introduces  no  distinction. 
If  the  relation  of  surety  for  the  debtor  is  formed,  and  the  fact  is 
not,  that  the  party  becomes  surety  for  both  the  principal  debtor 

t  2  Freem.  97.  creditor.    See  In  re  Srunvdon  (1881) 

X  Lt,  more  than  his  share  of  the      17  Gh.  D.  44. — 0.  A.  8. 
debt   which   remams    due    to   the 
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and  another  surety,  not  for  the  principal  alone,  it  is  decided,  Crattuobne 
that,  whether  they  are  bound  by  several  instrumentB,  or  not,  swinbitbke. 
whether  the  fact  is  or  is  not  known,  whether  the  number  is 
more  or  less,  the  principle  of  equity  operates  in  both  cases ;  upon 
the  maxim,  that  equaUty  is  equity :  the  creditor,  who  can  call 
ui)on  all,  shall  not  be  at  liberty  to  fix  one  with  payment  of  the 
whole  debt ;  and  upon  the  principle,  requiring  him  to  do  justice, 
if  he  will  not,  the  Court  will  do  it  for  him. 

When  once  it  is  admitted,  as  it  was  in  that  case,  that  a  man 
may  by  contract  place  himself  out  of  the  reach  of  the  principle, 
you  must  in  every  case  consider,  whether  the  party  has  done  so. 
It  was  admitted  in  that  case,  that,  one  bond  being  for  10,0002., 
and  the  surety  having  paid  it,  Lord  Winchelsea,  having  executed 
a  bond  for  4,000Z.  only,  though  he  was  a  surety,  yet  he  had  by 
contract  taken  himself  out  of  the  reach  of  the  6,000Z. ;  and  was 
liable  only  to  the  extent  of  4,000Z.  It  must  then  be  admitted, 
that,  if  one  surety  can  provide,  that  another  shall  have  no 
demand  against  him  for  *a  moiety  of  the  debt,  he  may  also  [  *^^  J 
contract,  that  the  other  shall  have  no  demand  whatsoever 
against  him. 

The  question  then  is,  whether  the  meaning  of  this  instrument, 
executed  by  the  defendant,  is,  that  he  will  be  a  co-surety ;  or, 
that  the  surety  in  the  former  instrument  was  with  reference  to 
him  to  be  considered  a  principal.  If  the  real  nature  of  the 
transaction  is  to  be  understood  thus,  that  Henry  Swinburne  and 
the  plaintiff  entered  into  a  bond  for  1,200Z.  to  the  Newcastle 
Bank,  Swinburne  as  principal,  and  the  plaintiff  as  surety,  and 
Sir  John  Swinburne,  who  had  no  communication,  as  it  appears, 
with  them,  proposed  to  the  Bank,  that  he  should  become  a 
co-surety,  there  is  an  end  of  the  question  :  but,  if  not  constitut- 
ing himself  co-surety  with  the  plaintiff,  he  proposed  to  the 
Bank  only,  that  he  would  engage  to  pay  them,  if  they  could  not 
get  payment  from  either  of  the  others,  then  he  has  by  contract 
withdrawn  himself  from  the  'reach  of  the  principle ;  and  the 
plaintiff  cannot  complain,  as  the  transaction  was  without  his 
knowledge,  that  the  defendant  bound  himself  only  to  the  extent 
he  thought  proper. 

With  an  opinion  upon  this  point  I  do  not  however  choose  to 
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cbaythobke  decide  it  without  an  inquiry  as  to  that  case  in  Freeman;  which, 
SwimvKSB.  ii  it  was  decided,  is  a  strong  case ;  as  there  coold  be  no  doubt, 
whether  the  second  security  was  to  be  considered  a  collateral 
security ;  and  therefore  there  could  be  no  question,  whether  the 
party  meant  to  be  a  co-surety,  or  only  to  give,  as  is  contended, 
in  this  instance,  a  collateral  security. 

July  23.      The  Lord  Changellob  : 

r  jgy  ■^  Before  I  delivered  the  opinion  I  had  formed  upon  this,  I 

desired  to  have  the  Begister's  book  examined  as  to  the  case  in 
Freeman ;  t  which  occurred  to  me :  with  the  view  of  being 
enabled  to  determine,  whether  it  was  the  opinion  of  the  Master 
OF  THE  Bolls  of  that  day,  or  had  the  authority  of  a  judgment, 
when  such  a  question  as  this  was  before  him.  I  cannot  find, 
that  any  such  judgment  appears  in  the  register's  book.  I  must 
therefore  take  it  to  be  only  a  declaration  of  the  opinion  of  the 
Master  of  the  Bolls  upon  the  point :  a  declaration,  un- 
doubtedly of  great  weight,  and  deserving  great  attention.  It  is 
therefore  my  duty  upon  a  case,  in  its  circumstances  perfectly 
new,  to  deliver  my  own  opinion. 

I  take  the  case  to  be  this,  that  Henry  Swinburne  was  the 
only  original  debtor  to  Hamersley  &  Go.  ;  who  called  for  their 
money ;  and  it  therefore  became  necessary  for  him  to  raise  the 
money  elsewhere.  Sir  John  Swinburne  appears  to  have  applied 
to  the  bank  at  Newcastle  ;  and  according  to  the  proposal,  made 
to  those  bankers,  the  sum  of  1,200{.  was  to  be  raised  upon  the 
credit  of  Henry  Swinburne  and  the  plaintiff ;  to  be  applied  to 
discharge  the  debt  to  Hamersley  &  Go.  In  that  transaction,  so 
proposed,  Henry  Swinburne  was  to  be  the  principal,  and  the 
plaintiff  the  surety.  The  Newcastle  Bank  upon  a  discussion, 
that  took  place  between  them  and  Sir  John  Swinburne,  intimated 
their  dislike  to  deal  upon  the  security  of  Henry  Swinburne ;  and 
that  they  were  not  satisfied  to  deal  upon  the  security  of  both 

[  ♦les  ]  him  and  Graythome.  One  bond  was  executed,  *and  tendered  to 
the  Bank ;  in  which  Henry  Swinburne,  as  principal,  and 
Graythome,  as  surety,  are  jointly  and  severally  bound  for  the 
sum  of  1,2002.    Another  bond  was  executed  in  consequence  of 

t  CooJce  V. ,  2  Fieem.  97. 
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some  conversation  between  the  Bank,  by  one  of  the  partners,  Craythobne 
and  Sir  John  Swinburne ;  which  I  think  is  admissible  evidence,  swinbubn^e. 
The  cause  may  be  decided  without  reference  to  that  question  ; 
but,  as  it  has  an  effect  upon  my  mind,  it  is  proper,  that  the 
parties  should  know  that.  The  substance  of  that  communication 
is,  that  the  house  did  not  like  to  trust  to  the  security  of  Henry 
Swinburne  and  Craythome ;  but,  if  Sir  John  Swinburne  had  a 
good  opinion  of  the  credit,  that  might  be  given,  if  not  to  Henry 
Swinburne,  to  Craythome,  and  would  become  security  to  the 
Bank,  that  he  would  pay,  if  they  did  not,  by  entering  into  a 
bond  to  pay  the  debt,  if  they  did  not  pay  it,  the  Bank  would 
advance  the  money. 

The  simi  of  1,200{.  was  advanced  accordingly :  the  bond,  exe- 
cuted by  Sir  John  Swinburne,  reciting  the  former  bond  for  money 
advanced  to  Henry  Swinburne  and  Craythome ;  and  the  condi- 
tion is,  that  it  shall  be  void,  if  Henry  Swinburne  and  Craythome, 
or  either  of  them,  pay  the  money;  and  the  banker  says,  he 
understood  it  to  be  a  collateral  security ;  by  which  he  means  a 
supplemental  security. 

The  question  is,  first,  whether  Sir  John  Swinburne  is  under 
this  instrument  to  be  considered  as  a  co-surety  with  Craythome ; 
or,  whether  the  effect  is,  that  Sir  John  Swinburne  did  not 
undertake  to  stand  as  a  co-surety  with  Craythome,  but  was 
surety  for  both :  to  pay  only,  if  both  should  make  default.  It 
must  be  considered  as  entirely  clear  of  any  objection,  that 
Craythome  could  take,  that  Sir  John  Swinburne  was  not  at 
^liberty  to  deal  thus ;  as  the  proposition  to  the  Bank  was,  that  (  *ig9  ] 
Henry  Swinburne  and  Craythome  were  to  be  their  debtors ;  and 
Sir  John  Swinburne,  voluntarily  adding  his  security,  cannot 
be  bound  beyond  the  extent,  to  which  he  thought  proper  to  bind 

himself. 

It  was  contended  for  the  first  time  in  Bering  v.  The  Earl  of 
Winchelseaj  t  that  there  is  no  difference,  whether  the  parties  are 
bound  in  the  same,  or  by  different  instruments,  provided  they  are 
co-sureties  in  this  sense  for  the  debt  of  the  principal ;  and 
farther,  that  there  is  no  difference,  if  they  are  bound  in 
different  sums ;  except,  that  contribution  could  not  be  required 

t  1  E.  E.  41  (1  Cox,  318). 
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Cratthobke  beyond  the  sams,  for  which  they  had  become  bound.  I  argned 
Swinburne,  that  case ;  and  was  much  dissatisfied  with  the  whole  proceeding, 
and  with  the  judgment ;  but  I  have  been  since  convinced,  that 
the  decision  was  upon  right  principles.  Lord  Chief  Justice  Eybe 
in  that  case  decided,  that  this  obligation  of  co-sureties  is  not 
founded  in  contract :  but  stands  upon  a  principle  of  equity ;  and 
Sir  Samuel  RomiUy  has  very  ably  put,  what  is  consistent  with 
•  every  idea,  that,  after  that  principle  of  equity  has  been 
universally  acknowledged,  then  persons,  acting  under  circum- 
stances, to  which  it  applies,  may  properly  be  said  to  act  under 
the  head  of  contract,  implied  from  the  universality  of  that 
principle.  Upon  that  ground  stands  the  jurisdiction  assumed  by 
courts  of  law :  a  jurisdiction  attended  with  great  difficulty,  where 
there  are  many  sureties ;  though  not  in  the  simple  case,  where 
there  are  only  two ;  one  of  whom  may  bring  his  action  for  a 
moiety  upon  the  implied  undertaking.  But,  whether  this  stands 
upon  contract,  or  a  principle  of  equity,  it  is  clear,  that  a  party 
may  take  care  by  his  engagement,  that  he  shall  be  bound  only 
[  ♦no  ]  *to  a  certain  extent.  That  is  proved  by  the  case  of  Swain  v. 
WaU;\  where,  the  engagement  being  to  pay  in  thirds,  that 
contract  was  held  to  take  them  out  of  the  principle,  that  would 
have  required  a  moiety ;  and  also  by  Bering  v.  The  Earl  oj 
Winchelsea;  where  it  was  admitted,  that  Lord  Winchelsea, 
though  liable  as  a  surety,  had  by  contract  withdrawn  himself 
from  any  liability,  by  virtue  of  which  he  should  be  charged 
beyond  4,000Z. 

If  therefore  by  his  contract  a  party  may  exempt  himself  from 
the  liability,  or  that  extent  of  liability,  in  which  without  a  special 
engagement  he  would  be  involved,  it  seems  to  follow,  that  he 
may  by  special  engagement  contract  so  as  not  to  be  liable  in  any 
degree.  That  leads  to  the  true  ground,  the  intention  of  the  party 
to  be  bound,  whether  as  a  co-surety ;  or  only  if  the  other  does 
not  pay :  that  is,  as  surety  for  the  surety ;  not  as  co-surety  with 
him.  As  to  the  bond  itself,  it  is  clear  upon  the  face  of  this  bond, 
and  according  to  its  language,  that  the  Bank  and  Sir  John 
Swinburne,  if  at  liberty  to  do  so,  did  consider,  that  this  sum  of 
money  was  to  be  an  advance  as  between  Sir  John  Swinburne  and 

t  1  Eop.  Ch.  80. 
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the  Bank,  to  the  other  two.  They  have  no  right  to  complain  of  Cbatthobnb 
it,  for  there  is  no  contract  by  Sir  John  Swinburne  with  the  other  swinbubne. 
two :  he  might  limit  his  engagement  with  reference  to  them,  as 
he  thought  proper ;  and  the  bond  upon  the  face  of  it  makes  him 
surety  only  for  the  principal  and  the  other  surety.  But  it  is 
dear  upon  the  parol  evidence ;  and  why  is  not  that  competent 
evidence  ?  Evidence  is  admitted  to  shew,  who  is  the  principal, 
and  who  the  surety ;  and,  in  order  to  determine  that,  to  shew,  to 
whom  the  money  was  advanced ;  and  why  is  it  not  to  be 
admitted  to  *shew,  to  whom  the  money  was  advanced  as  between  [  *171  1 
Sir  John  Swinburne  and  the  others.  But  this  goes  further ;  for 
the  evidence  is,  not  in  contradiction  to,  but  in  support  of,  the 
instrument;  and,  whether  the  demand  is  founded  upon  the 
equity  only,  or  upon  the  implied  contract,  why  should  not 
evidence  be  admitted  to  shew,  that  the  equity  ought  not  to  be 
applied,  and  the  contract  ought  not  to  be  inferred  ? 

I  do  not  state,  that  the  circumstance,  that  Sir  John  Swinburne 
entered  into  this  security  without  the  knowledge  of  Graythome, 
would  have  repelled  the  doctrine  of  contribution  ;  as  that  stands 
upon  this ;  that  all  sureties  are  equally  liable  to  the  creditor ; 
and  it  does  not  rest  with  him  to  determine,  upon  whom  the 
burthen  shall  be  thrown  exclusively ;  that  equality  is  equity ; 
and,  if  he  will  not  make  them  contribute  equally,  this  Court  will 
finally  by  arrangement  secure  that  object.  But  then  the  question 
comes  round,  whether  that  is  according  to  the  contract  or 
engagement  of  the  surety.  My  opinion  is  wrong,  if  Sir  John 
Swinburne  is  a  co-surety.  Having  considered  this  much,  and 
given  great  attention  to  the  case  in  Freeman,  I  think,  he  is  not 
a  co-surety ;  but,  as  between  him  and  Craythorne,  the  latter  is 
just  as  much  a  principal  as  Henry  Swinburne.  The  conse- 
quence is,  that  the  equity  does  not  apply :  Sir  John  Swinburne 
being  liable  only  in  case  the  other  two  do  not  pay ;  and  not 
being  liable  with  them. 

This  bill  therefore  must  be  dismissed ;  but  without  costs. 
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1807.  HASTINGS,  Ex  PABrnf 

^^'  (14  Vesey,  182—183.) 

Eldon,  L.C.  No  order  upon  petition  in  lunacy  for  payment  of  the  lunatic's  debts- 

r  2^2  ]  out  of  funds,  not  within  the  reach  of  his  creditors,  except  for  hi» 

accommodation,  and  it  clearly  appears,  that  he  will  have  a  sufficient 
maintenance. 

A  PETITION  was  presented  by  the  wife,  and  committee  of  the 
person,  of  a  limatic ;  praying,  that  his  debts,  some  of  which 
were  by  specialty,  others  by  simple  contract,  may  be  paid  out  of 
the  fund  of  5,0002.  in  the  Bank  ;  upon  the  suggestion,  that  the- 
creditors  would  arrest  him. 

Mr.  Alexander  opposed  this  petition,  on  the  ground,  that 
nothing  would  be  left  for  the  maintenance  of  the  lunatic. 

Mr.  Richards^  in  support  of  the  petition,  said,  there  was  a 
mistake  as  to  the  fact :  the  lunatic,  a  clergyman,  holding  a 
living ;  and  being  entitled  to  the  advowson  of  another ;  and  his 
family  would  maintain  him. 

The  Lord  Chancellor: 

I  have  no  authority  to  pay  the  debts  of  the  lunatic ;  unless  I 
see,  that  it  is  for  the  accommodation  of  his  estate.  I  cannot  pay 
his  debts,  and  leave  him  destitute  of  any  provision.  If  any  one 
will  undertake  to  maintain  him,  the  undertaking  must  be  very 
precise ;  to  pay  for  the  mainten.ance  of  the  lunatic,  while  he 
remains  in  that  condition,  a  specific  sum  of  money.  There  ia 
no  mstance  of  paying  the  debts  of  a  lunatic  without  reserving  a 
sufficient  maintenance  for  him  ;  as  the  creditors  cannot  touch 
these  funds.  They  may  put  him  in  gaol ;  where  I  can  main- 
tain him ;  and  they  may  sequester  his  living.  These  orders  are 
made  for  the  accommodation,  not  of  the  creditors,  but  of  the 
lunatic.  Shew  me  that  it  is  for  his  accommodation,  and  I  will 
pay  the  debts ;  but  I  must  have  it  clearly  made  out  that  he  has 

a  sufficient  maintenance. 

No  order  was  made. 

t  Home  T.  Fountain  (1889)  23  Q.      T.  510.    In  re  Leavesley,  '91, 2  Ch.  1, 
B.  D.  264,  58  L.  J.  Q.  B.  413,  61  L.      60  L.  J.  Ch.  885,  64  L.  T.  269. 
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EREAT  V.  BAELOW.  i807. 

(14  Veeey,  202—204.)  Ayg^l. 

Maintenance  allowed,  against  a  direction  for  accumulation,  only  where     Kldon,  L.C. 
it  is  for  the  benefit  of  the  infants ;  the  chance  by  suryiving  being  equal :         r  202  1 
and  where  no  other  interest,  to  take  effect  upon  any  contingency,  will 
be  defeated. 

Under  a  reference  to  the  Master  to  inquire,  whether  the  father 
of  the  infants,  entitled  under  a  bequest  of  5,0002.  charged  upon 
real  estate,  upon  trust  for  the  younger  children  of  the  testator's 
daughter  Elizabeth  Errat,  to  acciunulate  during  their  minority, 
and  payable  equally  among  them  at  their  ages  of  twenty-one,  was 
of  ability,  the  Master  reported  that  he  was  not.  A  petition  was 
therefore  presented ;  praying  an  allowance  for  maintenance  out 
of  the  interest  of  the  fund. 

The  Lord  Chancellor  :  [  203  ] 

I  have  looked  through  all  the  cases  upon  this  subject.  When 
GreeniveU  v.  GreemcelH  was  first  stated,  the  observation,  made 
by  Lord  Bosslyn,  was,  that  the  application  to  him  was  to  make  a 
will  for  the  testator :  but  two  cases  were  produced  upon  that 
occasion.  As  to  the  case  of  Cavendish  v.  Mercer, X  where  there 
is  an  express  direction  for  accumulation,  it  is  strong  to  say,  that 
direction  shall  not  have  effect.  That  was  a  case  however,  in 
which,  if  I  collect  the  effect  of  it  right,  the  father,  the  mother, 
and  the  children,  had  among  them  the  title  to  the  property,  that 
was  to  produce  the  interest.  The  children  had,  as  among  them- 
selves, an  equal  chance  to  take  the  capital  with  the  accumula- 
tion ;  and  the  mother,  who  was  entitled  under  the  limitation 
over,  consented  to  the  application.  That  case  therefore  is  an 
authority  only,  that,  where  the  Court  sees,  that  it  is  for  tho 
benefit  of  the  infants,  the  chance  of  surviving  being  equal,  and 
can  procure  the  consent  of  all  persons  interested,  the  Court  will 
take  the  chance  of  controverting  the  direction  of  the  will. 

As  to  the  case§  before  Lord  Thurlow,  I  cannot  bring  myself  to 

t   5  B.  B.  25  (5  Ves.  194).    See         J  5  R.  R.  25  (5  Ves.  195  n). 
Lomax  v.  Lomax,  Ex  parte  Kehble,  §  Fendall  v.  NasJi,  (5  Ves.  197  n.  a 

8  B.  R.  84  (11  Ves.  48).  case  resembling  Cavendish  v.  Mercer). 
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think  that  case  properly  decided ;  as  upon  certain  contingencies 
both  the  principal  and  the  interest  would  have  gone  to 
individuals,  who,  not  only  did  not,  but  could  not,  consent ;  not 
being  then  in  existence.  In  the  event  of  the  death  of  a  child 
under  the  age  of  twenty-one,  leaving  issue,  the  accumulated 
property  *would  have  gone  to  that  issue ;  and  how  the  Court 
could  give  to  the  infants  that  property,  which  in  that  event 
would  belong  to  others,  I  cannot  conceive. 

The  result  is,  that,  if  the  chance  of  surviving  is  equal  among 
all,  and  no  other  interest,  that  upon  any  contingency  would  take 
effect,  will  be  defeated,  maintenance  shall  be  allowed  out  of  the 
interest :  but  it  is  impossible  to  give  it,  where  in  any  event  under 
the  operation  and  construction  of  the  will  that  interest  may 
possibly  belong  to  other  persons.  In  this  case  future  children 
coming  into  existence  may  take  shares :  but  it  is  not  stated, 
to  whom  this  property  is  to  go,  if  all  the  children  should  die 
under  the  age  of  twenty-one.  The  petition  must  therefore 
stand  over,  until  I  can  see  the  will.f 


1807. 
Aug.  19. 


Eldok,  L.C. 

[205] 


COFFIN  V.  COOPER. 

(14  Vesey,  205.) 

ParoliaBer  oazmot  insist  on  being  discharged  upon  a  report  of  defec- 
tive title ;  if  capable  of  being  made  good  within  a  reasonable  time ;  as  to 
which  the  vendor  will  be  put  under  terms. 

A  MOTION  was  made  by  a  purchaser  in  the  Master's  office, 
that  he  may  be  discharged  from  his  contract :  the  Master's 
report,  made  two  months  ago,  being  against  the  title:  but 
an  Act  of  Parliament  had  been  since  obtained,  upon  the  25th 
of  July. 


Mr.  Tlwmson  and  Mr.  DanieU,  in  support  of  the  motion 
contended,  that  the  rule  is  established,  that,  if  the  vendor  cannot 
make  a  title  at  the  date  of  the  report,  the  purchaser  has  a  right 
to  be  discharged. 
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Sir.  Arthur  PiggoU^  in  opposition  to  the  motion,  was  stopped       Coffin 
by  the  Court.  Coopkr. 

The  Lord  Chancbllor  : 

There  is  no  such  rule,  as  is  suggested.  Where  the  Master's 
report  is,  that  the  vendor,  getting  in  a  terniy  or  getting  adminis- 
tration, &c.  will  have  a  title,  the  Court  will  put  him  under  terms 
to  procure  that  speedily.  In  Whittdker  v.  Whittaker\  Sir  Eobert 
Macfcreth  wished  very  much  to  be  discharged  from  the  contract ; 
and  Lord  Kbnyon  would  not  hold,  that  the  vendor  was  to  be  ^ 
bound  during  six  years,  while  all  Mr.  Wilkinson's  aflfairs  were 
winding  up. 


CRESSWELL  v.  BYRON. 

(14  Vesey,  271—273.) 


1807. 
Dec.  24. 


A  solicitor,  having  deoHned  to  act  for  his  client,  has  no  lien  for  his    Eldon,  L.C. 
costs  upon  a  fund  in  Court.  F  271  1 

Attorney,  quitting  his  client  before  trial,  cannot  ;bring  an  action  for 
bis  bill. 

Ik  this  cause  a  petition  was  presented  by  a  solicitor ;  stating, 
that  in  1789  he  was  employed  as  solicitor  for  the  plaintiff ;  and 
continued  so  to  act  until  July,  1792 ;  when,  the  plaintiff  refusing 
to  follow  the  advice  of  the  petitioner  and  of  counsel,  the  petitioner 
ceased  to  act  as  his  solicitor. 

The  petition  farther  stated,  that  the  plaintiff  is  in  indigent  [  272  ] 
circumstances ;  relying  upon  the  fund,  which  is  the  subject  of 
the  suit.  The  petitioner  duly  delivered  his  bill  in  July  last ;  and 
by  an  order,  dated  the  28rd  of  July,  it  was  directed,  that  all 
parties'  subsequent  costs  should  be  taxed ;  and  that,  after  the 
deduction  of  a  sum,  therein  mentioned,  one  moiety  of  the  residue 
of  the  fund  should  be  transferred  to  the  plaintiff.  Under  that 
order  the  petitioner's  bill  of  costs  and  disbursements,  as  solicitor 
amounting  to  162Z.  7«.  2i.  taxed,  as  between  party  and  party,  at 
&1L  8«.  was  received  by  him.  The  residue  of  his  bill,  being  the 
costs  as  between  solicitor  and  client,  no  part  whereof  was  allowed 
in  that  taxation,  amounted  to  95Z.  As.  2d.  The  plaintiff  threatens, 


t  4  Br.  0.  G.  31.    See  8  B.  R.  50. 
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Cbmswell  that  he  will  receive  the  whole  fund,  and  will  not  pay  the  peti- 
Btbon.      tioner ;  who  is  unable  to  find  him ;  and  whose  whole  demand  will 
be  lost,  unless  it  shall  be  paid  out  of  the  fund  in  Court. 

The  prayer  of  the  petition  was,  that  the  petitioner's  bill  may  be 
paid  out  of  the  fund  in  Court ;  and  that  service  of  the  petition 
upon  the  clerk  in  Court  may  be  good  service. 

Mr,  Johnson,  in  support  of  the  petition. 

The  Lord  Chancellor: 

The  client  may  discharge  his  solicitor :  but  I  do  not  know,, 
that  a  solicitor,  whatever  may  be  his  reasons  for  declining  to 
proceed,  can  claim  a  lien,  if  he  does  not  carry  the  business 
through  to  a  hearing.  If  that  could  take  place,  there  might  be 
[  *273  J  numerous  claims  of  lien.  The  *Court  of  Common  Pleas,  when  I 
was  there,  held,  that  an  attorney,  having  quitted  his  client  before 
trial,  could  not  bring  an  action  for  his  bill. 

The  petition  teas  dismissed  tvithout  costs. 


1807. 

^W.  14, 16, 
17,  18,  23. 

Eldox,  L.C. 
r  273] 


HUGUENIN  V.  BASELEY.t 

(14  Vesey,  273—301.) 

Yoluntary  settlement  by  a  widow  upon  a  olerg3rman  and  his  family 
set  aside ;  as  obtained  by  imdue  influence  and  abused  confidence  in  the 
defendant,  as  an  agent  undertaking  the  management  of  her  affairs; 
upon  the  principles  of  public  policy  and  utility,  applicable  to  the  rela- 
tion of  guardian  and  ward,  &c. 

Interests  obtained  through  the  fraud  of  another  person  cannot  be 
maintained. 

The  object  of  the  bill  in  this  cause  was  to  set  aside  a  convey- 
ance, made  by  the  plaintiff  Mrs.  Huguenin,  previously  to  her 
marriage  with  the  other  plaintiff,  her  second  husband ;  as  having 
been  improperly  and  fraudulently  obtained.  The  following  are 
the  principal  circumstances,  established  by  evidence  and  admis- 
sion, under  which  this  relief  was  sought. 

In  1808  Mrs.  Huguenin,  then  Mrs.  Hill,  appeared  to  be  entitled 

t  Allcard  v.  Skinner  (1887)  36  Ch.  D.  145,  56  L.  J.  Ch.  1052,  57  L.  T.  61. 
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in  fee-simple  to  the  manors  of  Gleydon  and  Hampton  Gay,  and    HnauxNiN 

other  estates,  in  Oxfordshire,  under  the  ultimate  limitation  of  the     babelst. 

reversion  by  a  will,  dated  in  1768,  to  her  father  Bichard  Hindes ; 

who  had  gone  to  Jamaica;   where  he  acquired  considerable 

property,  real  and  personal ;  which  upon  his  death  also  descended 

to  her.     After  some  correspondence  with  their  sohcitors  m 

England  she,  in  September,  1808,  returned  with  her  husband 

from  Jamaica.    He  died  in  October,  1808 ;  and  in  November  she, 

being  then  about  the  age  of  40,  first  became  acquainted  with  the 

defendant  Thomas  Baseley,  a  clergymen ;  who  was  also  connected 

with  the  family  of  Hindes,  and  had  with  other  persons  upon  the 

death  of  the  testator,  in  1798,  instituted  a  suit,  claiming  as  heirs 

at  law  *of  Bichard  Hindes ;  in  which  cause  an  inquiry,  directed      [  *^'^^  ] 

by  the  Lord  Ghancellob,  produced  the  title  of  Mrs.  Huguenin ; 

as  the  only  child  of  Bichard  Hindes. 

The  bill  stated,  that  the  defendant  Baseley,  with  the  view  of 
getting  the  control  and  management  of  the  said  estates,  and  of 
getting  them  ultimately  settled  upon  himself,  procured  an  intro- 
duction to  Mrs.  Huguenin;  and  having  by  various  means 
ingratiated  himself  with  her,  represented,  that  her  solicitors  had 
mismanaged  and  neglected  her  property,  and  induced  her,  then 
a  stranger,  having  no  friends  or  relations  in  England,  and  being 
quite  ignorant  of  the  value  of  property,  to  withdraw  her  affairs 
from  those  solicitors,  and  to  place  them  in  the  hands  of  the  defen- 
dant ;  who,  with  such  design,  wrote  the  following  letter ;  which 
she,  by  his  inducement,  caused  to  be  copied ;  and  signed  and  sent 
to  the  solicitors : 

"SlES, 

"  Having  been  so  unfortunate  as  to  lose  the  best  of  husbands 
and  the  sincerest  friend  by  the  premature  death  of  Mr.  Hill,  I 
feel  myself,  as  it  were,  left  in  that,  unprotected  state,  that  I  now 
want  the  assistance  of  some  friend,  with  whom  I  can  advise  in 
the  adjustment  of  my  affairs ;  and  who  will  kindly  interpose  in 
seeing,  that  my  property  is  managed  to  the  best  advantage. 
From  reflection  I  have  the  greatest  reason  to  beheve,  that 
Providence  has  raised  me  up  a  friend,  and  that  friend  is  Mr. 
Baseley,  who  will  take  upon  him  the  trouble  of  bringing  all  my 
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HtroiTKirnr  affairs  into  sach  a  plan  as  I  shall  hereafter  be  enabled  to  condaci 
BabuiEt.  them  \irith  facility  to  myself.  Impressed  with  this  agreeable  idea,. 
I  beg  leave  to  inform  yoa,  that  I  commit  (subject  to  my  own 
inspection)  the  perfect  arrangement  of  my  business  with  you  into 
Mr.  Baseley's  hands;  and  hope,  that  you  will  prepare  without  any 
[  *275  ]  delay  every  account,  *that  you  have  standing  against  me,  with 
the  deeds,  &c.  of  the  estate  at  Hampton.  As  I  wish  to  leave 
London  at  Lady  Day  next,  I  must  desire,  that  no  delay  on  your 
part  will  take  place.  Mr.  Baseley  will  be  ready  to  meet  you  on 
the  business,  whenever  you  will  appoint  a  day.  With  thia 
determination  I  remain,  &c.  Ann  Hill." 

The  deeds  were  accordingly  delivered  to  Baseley;  and  were 
deposited  by  him  with  his  solicitor.  The  bill  farther  represented 
that  the  defendant  artfully  dissuaded  the  plaintiff  from  residing 
in  the  house  at  Hampton  Gay,  and  letting  the  estate,  as  she  had 
proposed ;  and  recommended  to  her  a  surveyor ;  who  gave  a  very 
unfavourable  account  of  the  situation  of  the  estate;  and  the 
defendant  Baseley  soon  afterwards  offered  her  400L  a-year  for  a 
lease  of  the  whole,  clear  of  all  expenses,  and  keeping  the  premises 
in  repair ;  representing  4202.  a-year  as  the  utmost  value ;  which 
was  confirmed  by  his  solicitor ;  that  she  executed  the  deeds 
under  the  persuasion  of  the  solicitor,  that  they  were  her  will, 
and  the  lease  to  Baseley ;  and  that  she  had  no  intention  to  give 
away  or  settle  her  estate,  &c. 

By  the  deed,  dated  the  5th  of  May,  1804,  which  was  the  subject 
of  the  bill,  the  plaintiff  Mrs.  Huguenin,  in  consideration  of  10«. 
conveyed  the  Hampton  Gay  estates  to  a  trustee,  his  heirs  and 
assigns,  to  the  use,  that  she  and  her  assigns  might,  during  her 
life,  receive  out  of  the  said  manor,  &c.  an  annuity  of  400Z., 
secured  by  a  trust  term  of  500  years ;  and,  subject  thereto,  to  the 
use  of  the  defendant  Baseley  for  life,  without  impeachment  of 
waste;  with  remainders  to  trustees  to  preserve  contingent 
remainders,  to  his  wife  for  life,  to  their  children,  born  or  to  be 
bom,  in  tail,  with  cross-remainders,  and  the  ultimate  remainder 
[  •276  ]  to  Mrs.  Huguenin.  The  value  *of  that  estate  was  rather  more 
than  400L  per  annum. 

The  defendant  Thomas  Baseley  by  his  answer  represented,  that 
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from  the  time  of  his  first  acquaintance  with  the  plaintiff  a  great  HuGUEnnr 
intimacy  took  place ;  and  she  expressed  a  great  affection  for  him  b^blet. 
and  his  family;  that  she  complained  of  the  conduct  of  her 
solicitors ;  declaring  her  intention  of  taking  the  management  of 
her  affairs  from  them ;  and  upon  her  application  he  recom- 
mended to  her  his  solicitor  and  a  surveyor ;  and  she  intimated  to 
the  defendant  her  intention  of  settling  her  estates  on  him  and  his 
family ;  and  requested  him  to  write  to  her  solicitors ;  to  acquaint 
them,  that  she  should  take  her  affairs  out  of  their  hands ;  and 
the  defendant  at  her  request  did  in  her  presence  and  with  her 
sanction,  and  according  to  her  directions,  write  the  form  of  a 
letter  for  that  purpose;  which  the  plaintiff,  as  he  believes, 
copied ;  and  sent  to  her  solicitors :  but  the  defendant  positively 
denies,  that  such  letter  was  written  at  his  instigation,  or  by  his 
desire:  on  the  contrary,  he  wrote  the  same  at  the  pressing 
desire  of  the  plaintiff:  and  though  the  language  of  the  letter  was 
the  defendant's,  yet  the  substance  was  in  fact  dictated  by  her. 
In  another  part  of  the  answer  the  defendant  denied,  that  he  in- 
duced her  to  send  that  letter ;  stating  his  belief  that  it  was  written 
by  him;  but  that  it  was  so  written  at  the  particular  instance 
and  request  of  the  plaintiff ;  who  desured  him  to  draw  up  such 
letter,  as  before-mentioned ;  and  he  believes,  he  did  upon  that 
occasion  state  to  the  plaintiff,  that,  if  it  was  her  wish  to  discharge 
her  solicitors,  such  letter  ought  to  be  in  her  own  hand-writing ; 
as  it  would  not  be  so  proper  for  it  to  appear  in  his  hand- writing ; 
and  the  plaintiff  did  copy  such  letter. 

The  answer  further  stated,  that  the  plaintiff  frequently  [277] 
expressed  to  the  defendant  a  wish  to  settle  her  affairs,  and  make 
a  disposition  of  her  property  ;  inquiring,  whether  the  defendant 
was  related  to  her,  and  who  was  her  heir  at  law ;  and,  being 
informed,  expressed  a  great  disUke  to  that  family :  and  after 
various  conversations  she  repeated  her  determination  to  settle 
the  Hampton  Gay  estate  on  the  defendant  and  his  family ;  and, 
in  March,  1804,  without  any  persuasion,  suggestion,  or  influence, 
she  gave  instructions  accordingly;  and  the  defendant  understood 
her  intention  to  be  to  settle  the  estate  so  as  to  reserve  to  herself 
a  rent-charge  for  her  Ufe  about  equal  to  the  reasonable  rent;  and 
that  it  was  her  wish,  that  the  defendant  should  go  and  reside 
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HuavEHiN    there  immediately  with  his  family :  so  that  the  mansion-house 
Babblky.     might  be  kept  up ;  declaring,  that  she  would  never  reside  there 
on  account  of  the  trouble  of  repairing,  &c. ;  and  the  defendant 
denied  all  the  charges  of  fraud,  influence,  &c. 

The  answer  of  the  attorney,  who  prepared  the  deed,  stated, 
that,  when  instructed  by  her  to  prepare  the  settlement,  he  recom- 
mended to  her  to  make  a  will ;  which  might  be  revoked  or  altered : 
when  she  replied,  that  she  would  not  do  it  by  will  on  that  ac- 
count ;  as,  if  she  should  alter  her  situation,  she  intended,  it  should 
not  affect  the  settlement  of  her  property.  The  defendant,  accord- 
ing to  the  voluntary  instructions  of  the  plaintiff,  prepared  two 
deeds  of  settlement :  viz.  that  of  the  5th  of  May,  1804,  as  to  the 
Hampton  Gay  estate,  in  the  bill  mentioned,  and  the  other,  dated  the 
21st  of  June,  1804,  relating  to  all  her  other  estates  and  property. 
In  the  former  deed  blanks  were  left  for  the  plaintiff's  rent-charge 
and  the  names  of  the  trustees  ;  and  she  made  alterations  as  to 
the  uses  among  Baseley's  children ;  and  as  to  the  ultimate  limita- 
tion; which  originally  was  to  Baseley  in  fee.  That  deed  was 
[•278]  settled,  and  the  other  prepared,  by  counsel;  *and  they  were 
voluntarily  and  deliberately  executed,  and  the  blanks  filled  up  by 
her  direction. 

This  answer  farther  stated,  that  in  the  deed  of  the  ^Ist  of 
June,  1804,  the  defendant  Thomas  Baseley,  and  this  defendant 
and  William  Sleet,  of  Jamaica,  were  named  trustees ;  and  the 
estates  and  property,  therein  comprised,  were  conveyed  and 
assigned  upon  trust  during  the  life  of  the  plaintiff  Ann  Huguenin, 
to  convey,  &c.  according  to  her  appointment,  and  to  her  separate 
use,  notwithstanding  coverture ;  and,  after  her  decease,  for  any 
future  husband,  surviving  her,  for  his  life ;  with  remainder  to 
her  children  by  any  such  marriage,  as  tenants  in  common  in 
tail,  with  cross  remainders:  remainder  to  her  mother  and 
William  James  Clarke,  and  the  survivor,  and  to  the  children  of 
Clarke ;  with  remainder  to  Thomas  Baseley  and  the  two  other 
persons,  named  as  trustees,  as  tenants  in  common ;  and  5,00OZ. 
was  settled  on  Mary  Ann  Elliot :  and  she  was  directed  during  her 
minority  to  be  brought  up  by  Mrs.  Baseley ;  who  was  to  receive 
the  interest  of  her  fortune:  2,000Z.  on  Elizabeth  Eleanor  Clarke: 
100{.  a-year  on  Mrs.  Hindes:   200!.  a-year  on  William  James 
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<^larke ;  and  by  that  deed  are  settled  several  estates  in  Jamaica, 
with  the  stock ;  several  sums  of  money,  due  from  different  persons ; 
A  leasehold  estate  in  Middlesex ;  the  manor  of  Gleydon,  in  the 
county  of  Oxford,  and  all  the  estates  real  and  personal,  then  late 
the  property  of  Thomas  Hindes,  not  before  conveyed  and  settled 
bj  the  plaintiff,  and  other  estates  real  and  personal,  stated  to  be 
mentioned  in  the  schedules. 

This  answer  also  denied  all  the  charges  of  fraud,  misrepresen- 
&tion,  &c.t 


HUOUERIK 
V, 

Baselet. 


Sir  Samuel  Romilli/,  Mr.  HoUist,  and  Mr.  Troicer,  for  the 
plaintiffs : 

The  authorities  against  permitting  a  transaction  of  bounty 
to  take  effect  between  persons,  standing  in  certain  relations,  are 
numerous.  Among  those  relations  that  of  guardian  and  ward  is 
not  for  this  purpose  confined  to  persons,  so  related  in  a  strict 
sense ;  as  under  an  appointment  of  guardian  by  will,  or  by  the 
order  of  this  Court :  but  the  rule  includes  any  person,  placing 


[279] 


t  On  the  plarntiff's  motion  for  a 

receiver  heard  on  the  13th  and  20th 

of  Not.  1806,  and  reported  in  13 

Vesey,  the  Lord  Chakcellok  ob- 

jerved  (13  Vea.  107)  :— 

"  I  admit,  I  am  not  in  this  way  to 
decide,  or  prejudice,  this  cause.  AH, 
that  it  is  necessary  to  say,  is,  that 
there  is  a  yery  strong  probable  title 
in  the  plaintiff  to  call  back  this 
estate,  upon  such  terms  as  may  seem 
proper  at  the  hearing;  which  she 
appears  to  have  conveyed  under  such 
circumstances ;  reserving  only  an  in- 
terest for  life.  The  question  then  is, 
whether,  whatever  may  be  my  opinion 
of  the  complexion  of  this  case  upon 
•the  bill  and  answer,  I  ought  to  in- 
terfere, by  appointing  a  receiver.  A 
Tery  strong  case  has  been  produced 
in  favour  of  that.  In  Vann  v.  Barnett 
<(2  Br.  C.  C.  158)  the  defendant  had 
the  legal  estate,  in  trust  to  pay  him- 
self.   But,  as  one  of  the  ruling  prin- 


ciples of  this  Court  is,  that  there 
must  be  some  evil  actually  existing, 
or  some  evidence  of  danger  to  the 
property,  if  the  Court  should  not 
interfere,  to  induce  it  to  act  in  this 
stage  of  a  cause,  as  in  the  instance 
of  waste,  though  I  have  a  strong 
inclination  to  grant  a  receiver,  I  will 
look  into  the  authorities  before  I 
determine." 

The  Lord  Chancellor: 

Under  all  the  circumstances  of 
the  case  I  have  no  doubt  of  the 
jurisdiction  to  appoint  a  receiver. 
But,  in  order  to  avoid  the  expense  of 
that,  the  plaintiff  being  entitled  for 
her  life  to  an  annuity,  admitted  to 
be  very  near,  if  not  quite,  eqiial  to 
the  rents,  I  propose  an  inquiry,  what 
arrears  of  the  annuity  are  due ;  the 
defendant  to  pay  the  amount  forth- 
with ;  to  give  security  for  the  future 
payments,  and  to  account  for  the 
rents  and  profits. 


1806. 
Nov.  22. 
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HuoTTENiN  himself  in  that  sitoation.  Hylton  v.  HyUon.  t  Pier$e  t.  War- 
BA8ELST.  ii^g*  I  Hatch  V-  Hatch.  §  *  *  *  This  is  an  instance  of  a 
[  280  ]  very  peculiar  species  of  influence,  gained  over  the  mind  of  this 
lady  by  no  common  means ;  appearing  by  the  letter,  written,  or 
dictated,  by  the  defendant,  for  Mrs.  Huguenin  to  copy,  in  terms, 
which  he  cannot  be  supposed  to  use  in  the  light  and  prophane 
way,  that  too  frequently  occurs.  The  English  Courts  of  Justice 
do  not  afford  an  instance  of  influence  acquired  by  such  means :  |1 
but  in  foreign  Courts  such  instances  have  occurred.  According 
to  Pothier  it  has  been  decided,  upon  the  same  principles  of 
public  utility,  that  a  confessor,  or  director  of  the  conscience,  a 
person,  to  whom  another  trusted  his  spiritual  concerns  in  matters 
of  religion,  cannot  take  any  bounty  from  the  person,  to  whom  he 
acts  in  that  character;  and  the  apprehension  of  the  empire, 
which  these  persons  obtain,  was  carried  so  far,  that  a  gift  to  the 
order,  of  which  they  were  members,  was  not  allowed  to  have 
effect. 

Mr,  Richards,  Mr.  Fonblanque,  Mr,  HaH,  Mr.  Martiuy  Mr, 
Leach,  and  Mr.  WethereU,  for  the  defendant.     ♦    ♦     * 

[  284  ]  Sir  Samuel  Romilly,  in  reply : 

This  bill  puts  the  relief  it  prays  directly  upon  the  ground  of 
undue  influence,  exerted  by  the  means  of  spiritual  ascendancy ; 
distinctly  charging,  that  the  defendant  had  taken  upon  himself 
to  be  the  adviser  of  this  lady,  and  the  manager  of  her  property  ; 
and  stating  the  letter  as  an  instance  of  that  influence.  But» 
divesting  this  case  of  that  relation  and  influence,  and  con- 
sidering it  as  the  case  of  a  stranger,  the  evidence  of  fraud  or 
misapprehension  is  so  strong,  that  this  transaction  could  not 
possibly  stand.  Upon  all  the  evidence  it  cannot  be  represented, 
that,  when  she  executed  the  deed,  she  was  apprised  of  its  nature. 
How  is  her  sudden  change  in  so  short  a  period,  from  great 

t  2  Ves.  Sen.  547.  §  7  B.  E.  195  (9  Ves.  292). 

X  Cited  1  Ves.  Sen.  38 ;    2  Ves.  ||  NoU,— Norton  v.  Rdly,  a  deci- 

Sen.  548.    Stated  fiom  the  Begister's  don  of  Lord  Nobthtngton  (2  Eden, 

book  in  Mr.  Cox's  note,  1  P.  Wms.  286),  is  an  instance  of  undue  influ- 

118,  to  the  Duke  of  Hamilton  y.  Lord  ence  acquired  by  a  dissenting  min- 

Mohnn .  ister  and  unfairly  exercised. — 0.  A.  S» 
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anxiety  about  this  estate  to  be  accounted  for  but  from  the  effect  HaauBioH 
of  a  sort  of  fascination  ?  Of  what  consequence  was  it  to  Mrs.  babblby. 
Huguenin,  what  repairs  were  to  be  done,  what  conditions  were 
to  be  kept,  according  to  the  evidence,  upon  the  supposition, 
*  that  she  was  parting  with  the  estate  for  ever  ?  The  removal  t  *285  ] 
of  her  husband's  corpse,  to  be  buried  at  Hampton  Gay,  is 
another  circumstance,  utterly  inconsistent  with  the  defendant's 
representation,  that  she  did  not  intend  to  remain  the  proprietor. 
Having  a  mother,  a  half  brother  and  sister,  she  was  not  at  loss 
for  an  object  of  bounty.  The  evidence  as  to  her  conversation 
with  the  attorney,  suggesting  to  her,  that  a  will  would  be  revoc- 
able by  a  change  of  her  circumstances,  shews,  that  she  looked  to 
the  possibility  of  a  second  marriage.  Her  expression  of  satisfac- 
tion, as  having  attained  her  object,  cannot  be  explained  upon  the 
supposition,  that  she  was  giving  away  her  estate ;  but  may  be 
accounted  for,  if  she  was  to  get  rid  of  the  trouble,  attending  it. 

In  these  cases  one  of  the  strongest  circumstances  is  the 
appearance  by  one  person  of  consulting  only  the  interest  of 
another,  and  neglecting  his  own.  The  passage  in  Cicero  \  is 
most  applicable : 

'^Totius  autem  injustitiee  nulla  capitalior  est  quam  eorum, 
qui,  cum  maxime  fallunt,  id  agunt,  ut  viri  boni  esse  videantur." 

The  duty,  imposed  upon  the  defendant  by  merely  undertaking 
the  concerns  of  this  lady,  made  it  impossible  for  him  to  take  the 
whole  of  her  estate ;  for  it  is  not  necessary  to  go  the  extent,  that 
he  could  not  accept  any  bounty.  He  took  upon  him  the  entire 
management  of  her  affairs ;  acting  as  her  agent ;  receiving  her 
rents ;  attending  arbitrations,  &c.  The  rule  is  not  confined 
to  attorneys,  or  persons  entitled  to  reward.  Proof  v.  Hines  I 
was  the  case  of  a  tradesman ;  who  officiously  interfered.  The 
relief  stands  upon  a  general  principle,  *  applying  to  all  the  [*2861 
variety  of  relations,  in  which  dominion  may  be  exercised  by  one 
person  over  another ;  and  this  case  discovers  one  of  a  very 
peculiar  nature ;  influence,  obtained  through  the  sacred  character 
of  a  minister  of  religion.  Though  there  is  no  case,  in  which  the 
Court  has  proceeded  upon  such  grounds,  the  general  principle 
has  prevailed,  where  the  means  of  acquiring  influence  were  much 
less  powerful :  the  respect  of  a  child  or  ward  for  a  parent  or 

t  Cic.  De  Off.  Lib.  1,  s.  13.  J  For.  111. 
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HuouENiN  guardian.  Pothiert  says,  that  by  a  latitude  of  interpretation,  pro- 
Base'ley.  ceeding  upon  principles  of  public  utility,  that  ordinance,  expressly 
concerning  only  a  tutor  or  administrateur,  has  been  extended  to 
the  master  of  a  school;  the  director  of  the  conscience;  the 
physician,  who  is  not  permitted  during  his  attendance  to  take  a 
conveyance  from  the  patient ;  and  to  other  relations,  in  which 
authority  or  influence  must  be  supposed  to  exist. 

For  the  proper  determination  of  this  case  however  it  is  not 
necessary  to  rely  on  such  authorities.  The  decisions  of  English 
courts  of  justice  are  amply  sufficient.  The  same  doctrine,  stated 
by  your  Lordship  in  Hatch  v.  Hatch,  J  was  laid  down  by  Lord  Chief 
Justice  WiLMOT  in  Biidgeman  v.  Green,^  There  was  in  that 
case  much  evidence,  that  the  person  was  perfectly  aware  of  what 
he  was  doing;  and  had  repeatedly  confirmed  it.  Upon  that 
Lord  Chief  Justice  Wilmot's  observation  is,  that  it  only  tends 
to  shew  more  clearly  the  deep-rooted  influence,  obtained  over 
him.  II  ''  In  cases  of  forgery,  instructions  under  the  hand  of  the 
persons,  whose  deed  or  will  is  supposed  to  be  forged,  to  the  same 
effect  as  the  deed  or  will,  are  very  material :  but,  in  cases  of 
[♦287]      undue  influence  and  imposition  they  prove  nothing:   for  *the 

same  power,  which  produces  one,  produces  the  other ;  and  there- 
fore, instead  of  removing  such  an  imputation,  it  is  rather  an 
additional  evidence  of  it." 

Having  beforeH  mentioned  the  distinction  of  the  Boman  law 
between  liberality  and  profusion,  he  says  our  laws  strike  no  such 
boundary :  "  Stat  pro  ratione  voluntas,  is  the  law  with  us ;  "  and 
this  Court  never  did,  nor  even  will,  annul  donations  merely  as 
being  unprovident,  and  such  as  a  wise  man  would  not  have 
made,  or  a  man  of  very  nice  honor  have  accepted :  nor  will  this 
Court  measure  the  degrees  of  understanding ;  and  say,  that  a 
weak  man,  provided  he  is  out  of  the  reach  of  a  commission,  may 
not  give  as  well  as  a  wise  man.  But  though  this  Court  disclaims 
any  such  jurisdiction,  yet,  where  a  gift  is  immoderate,  bears  no 
proportion  to  the  circumstances  of  the  giver,  where  no  reason 
appears,  or  the  reason  given  is  falsified,  and  the  giver  is  a  weak 

t  Traits  des  donations  entre-vifs,  decisions. — ^F.  P. 
8.  1,  §  viii,  vol.  yii,  p.  441  in  (Euvres         t  7  B.  £.  195  (9  Yes.  292). 
de  P.,  ed.  Dupin,  1825,  on  ordinances  §  2  Yes.  Sen.  627 ;  Wilm.  58. 

of   1539  and  1549  as  extended  by         !|  Wilm.  70. 
the  Custom  of   Paris  and  judicial         If  Wikn.  60,  61. 
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man,  liable  to  be  imposed  apon,  this  Court  will  look  upon  such  Huovksik 
a  gift  with  a  very  jealous  eye ;  and  very  strictly  examine  the  basblby. 
conduct  of  the  persons,  in  whose  favour  it  is  made ;  and,  if  it 
sees,  that  any  arts  or  stratagems,  or  any  undue  means,  have  been 
used,  if  it  sees  the  least  speck  of  imposition  at  the  bottom,  or 
that  the  donor  is  in  such  a  situation  with  respect  to  the  donee 
as  may  naturally  give  an  undue  influence  over  him,  if  there  be 
the  least  scintilla  of  fraud,  this  Court  will  and  ought  to  inter- 
pose; and  by  the  Exertion  of  such  a  jurisdiction  they  are  so  far 
from  infringing  the  right  of  alienation,  which  is  the  inseparable 
incident  of  property,  that  they  act  upon  the  principle  of  securing 
the  full,  ample,  and  uninfluenced,  enjoyment  of  it. 

The  ground,  as  between  guardian  and  ward,  is  put  upon  the 
danger  either  of  inducing  guardians  to  flatter  *  the  passions  of      [  ♦288  J 
their  wards,  or  of  the  improper  exercise  of  their  authority ;  as 
the  relation  of  husband  and  wife  is  guarded  from  the  effects  both 
of  indulgence  and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply 
with  infinitely  greater  force  to  the  present  case  ?  What  is  the 
authority  of  a  guardian,  or  even  parental  authority,  what  are 
the  means  of  influence  by  severity  or  indulgence  in  such  a  rela- 
tion, compared  with  the  power  of  religious  impressions  under  the 
ascendancy  of  a  spiritual  adviser ;  with  such  an  engine  to  work 
upon  the  passions  ;  to  excite  superstitious  fears  or  pious  hopes  ; 
to  inspire,  as  the  object  may  be  best  promoted,  despair  or  con- 
fidence; to  alarm  the  conscience  by  the  horrors  of  eternal 
misery,  or  support  the  drooping  spirits  by  unfolding  the  prospect 
of  eternal  happiness :  that  good  or  evil,  which  is  never  to  end  ? 
What  are  all  other  means  to  these  ?  Are  inferior  considerations 
to  have  so  much  effect ;  and  is  no  regard  to  be  given  to  the  most 
powerful  motive,  that  can  actuate  the  human  mind  ?  Though 
no  direct  authority  is  produced,  your  Lordship,  dispensing  justice 
by  the  same  rule  as  your  predecessors,  upon  such  a  subject  not 
confined  within  the  narrow  limits  of  precedent,  will,  as  a  new 
relation  appears,  look  into  the  principles,  that  govern  the  human 
heart ;  and  decide  in  a  case,  fai'  the  strongest,  that  has  yet 
occurred,  upon  this  ground  alone,  from  its  infinite  importance 
to  the  community. 
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HUOUENIN   ThB  LoBD  CHANCELLOR: 

V. 

Babblky.  With  regard  to  the  interests  of  the  wife  and  children  of  the  de- 
ybv,  23.  fendant,  there  was  no  personal  interference  upon  their  part  in  the 
r  *289 1  transactions,  that  have  produced  this  *suit.  If  therefore  their 
estates  are  to  be  taken  from  them,  that  relief  must  be  given  with 
reference  to  the  conduct  of  other  persons  ;  and  I  should  regret, 
that  any  doubt  could  be  entertained,  whether  it  is  not  competent 
to  a  court  of  equity  to  take  away  from  third  persons  the  benefits, 
which  they  have  derived  from  the  fraud,  imposition,  or  undue 
influence,  of  others.  The  case  of  Bridgeman  v.  Green  t  is  an 
express  authority,  that  it  is  within  the  reach  of  the  principle  of 
this  Court  to  declare,  that  interests,  so  gained,  by  third  persons, 
cannot  possibly  be  held  by  them ;  and  Lord  Hardwicke, 
observes  justly,  that,  if  a  person  could  get  out  of  the  reach  of 
the  doctrine  and  principle  of  this  Court  by  giving  interests  to 
third  persons,  instead  of  reserving  them  to  himself,  it  would  be 
almost  impossible  ever  to  reach  a  case  of  fraud.  In  that  in- 
stance therefore  the  interest  of  the  son  was  considered  as  capable 
of  being  affected  by  the  decree  as  the  interest  of  the  father. 
The  case  afterwards  came  before  the  Lords  Commissioners; 
and  Lord  Chief  Justice  Wilmot  expresses  himself  thus:  t 

"  There  is  no  pretence,  that  Green's  brother,  or  his  wife,  was 
party  to  any  imposition,  or  had  any  due  or  undue  influence  over 
the  plaintiff :  but  does  it  follow  from  thence,  that  they  must 
keep  the  money  ?  No :  whoever  receives  it  must  take  it  tainted 
and  infected  with  the  undue  influence  and  imposition  of  the 
person,  procuring  the  gift :  his  partitioning  and  cantoning  it  out 
amongst  his  relations  and  friends  will  not  purify  the  gift,  and 
protect  it  against  the  equity  of  the  person  imposed  upon.  Let 
the  hand  receiving  it  be  ever  so  chaste,  yet,  if  it  comes  through  a 
polluted  channel,  the  obligation  of  restitution  will  follow  it." 

[  290  ]  This  was  also  the  doctrine  of  Lord  Thurlow  in  the  case,  that 

has  been  referred  to,  Lutterel  v.  Lord  Waltham;^  and,  though  it 
was  not  practically  acted  upon.  Lord  Thurlow  was  inclined  to 

t  2  Yes.  Sen.  627 ;  Wilm.  58.  the  statement  in  the  text  isf  uller  than 

X  Wilm.  64.  that  report.    The  report  in  1  Ves.  jr. 

§  Nom.  Dixony,  Olmius,  1  Cox,  414;      153  is  on  aquite  different  point — ^F.  P. 


J 


TOL.  EC.]  1807.    CH.    14  VESEY,  290—291.  287 


«arr7  it  farther.  The  object  of  the  bill  in  that  case  was,  that  an  HoaurariK 
estate  should  be  enjoyed,  as  if  a  recovery  had  been  suffered ;  baselsy. 
upon  the  ground,  that  Lutterel  had,  while  Lord  Waltham  was 
upon  his  death-bed,  engaged  in  sufiFering  a  recovery,  prevented 
it,  with  the  view,  that  the  estate  should  devolve  upon  the  person, 
with  whom  he  was  connected.  That  estate  was  by  the  law 
vested  in  that  individual :  a  much  stronger  case  therefore  than 
the  acquisition  of  property  through  imposition.  Lord  Thurlow, 
whatever  might  have  been  his  final  decision  upon  that  case,  had 
no  doubt,  that  it  was  against  conscience,  that  one  person  should 
hold  a  benefit,  which  he  derived  through  the  fraud  of  another ; 
and  I  have  reason  to  know,  thai  his  Lordship  would  not  have 
discussed  the  case  so  much  at  large,  if  it  had  been  no  more  than 
that.  These  plaintiffs  therefore,  if  entitled  to  relief  against 
Baseley,  are  equally  entitled  against  all  the  branches  of  his 
family. 

Then,  as  to  persons,  concerned  in  these  transactions,  I  agree 
with  the  argument,  that  it  is  not  upon  the  feelings,  which  a 
delicate  and  honourable  man  must  experience,  hearing  these 
instruments,  taken  altogether,  as  I  think  myself  bound  to  take 
them,  nor  upon  any  notion  of  discretion  in  this  Court  to  prevent 
a  voluntary  gift  by  a  man,  stripping  himself  entirely  of  his 
property,  if  undue  influence  is  not  imputed,  that  any  Judge, 
sitting  here,  has  ever  thought  himself  at  liberty  to  interpose. 
I  agree  farther,  that  the  relief  must  proceed  upon  what  is 
alleged  and  proved  by  the  persons  complaining;   that  their 
complaiuts  must  be  treated  as  effectual  or  ineffectual  according 
*to  what  they  have,  not  what  they  could  have,  represented :  also,      [  •291  ] 
as  to  the  defence  it  may  frequently  happen,  that  many  passages 
may  have  taken  place  in  the  course  of  the  transaction,  that  are 
not  brought  into  view  :  but  the  case  must  be  dealt  with,  as  it  is 
alleged  and  proved.    I  have  therefore  looked  through  this  bill 
with  reference  to  the  frame  of  it ;  and  I  have  no  doubt,  this  case 
might  have  been  more  clearly  reached,  if  the  situation  of  the 
parties  had  enabled  them  to  go  through  all  the  difficulties  as  to 
amendment ;   also,  that  many  circumstances  might  have  been 
brought  forward  on  behalf  of  the  defendants,  which  I  am  bound 
xiot  to  look  at :  but,  taking  the  case,  as  it  stands,  though  there 
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'iviictiMN    b  in  this  bill  much  fool  allegation,  which,  if  not  true,  ought  not 

Xx^.jfc\,     ^^  t^  there,  and  a  great  deal  of  which  is  denied,  and  clearly 

disproved,  there  is  enough  upon  the  bill  and  in  evidence  to  shew^ 

(h^t  this  deed  cannot  stand;   if  the  whole  transaction,  taken 

K>^ther,  cannot  stand. 

This  bill  seeks  relief  only  as  to  the  deed  of  May,  1804.  The 
vI^hI  of  June  relates  to  other  estates ;  unquestionably  has  very 
different  provisions,  for  very  different  persons;  reserving  a 
vU^r^  of  dominion,  and  considerable  dominion,  to  Mrs. 
lUy^uonin  over  that  property ;  and  I  am  disposed  to  think,  that 
vUhh)  could  not  be  made  the  subject  of  the  same  bill ;  at  least, 
I  hat  it  was  not  necessary  to  complicate  this  cause  by  making 
llmt  a  subject  of  the  relief  prayed.  But  the  view  I  take  of  this 
0H80  is  this;  that,  attending  to  the  effect  of  the  letter,  the 
t'vidonce  of  the  transactions  among  these  parties,  and  attending 
uioro  especially  to  the  evidence  of  the  attorney,  the  defence  resta 
in  a  great  measure  upon  this ;  that  the  Court  is  by  the  nature  of 
the  defence  required  to  look  at  this  deed,  not  merely  by  itself^ 
but  as  being  more  or  less  justified  with  reference  to  the  whole  of 
the  transactions,  in  the  course  of  which  it  was  executed ;  and  it 
in  *much  the  same  as  if  the  defendant  had  said,  he  puts  hia 
case,  not  upon  that  instrument  merely,  but  as  part  of  a  general 
arrangement  of  the  plaintiff's  affairs ;  and  that  the  deed  is  to  be 
considered  with  regard  not  merely  to  its  own  contents,  but  to  the 
whole  transaction,  of  which  this  deed  forms  a  part. 

The  great  body  of  evidence  shews  the  alarm  of  this  lady  at  the 
trouble  of  taking  possession  of  an  estate,  dilapidated.  Upon  the 
evidence  until  November,  1808,  she  had  no  acquaintance  whatso- 
ever with  Baseley*  Her  age  was  about  forty.  She  had  left  in 
the  West  Indies  a  mother ;  had  great  regard  for  a  female  child 
Mary  Ann  ElUot ;  and  had  also  a  natural  half-brother,  named 
Clarke,  of  the  age  of  sixteen ;  in  whose  education  she  appears  to 
have  been  much  interested.  She  brought  him  over  to  England  ; 
placed  him  with  Mr.  Baseley  at  an  expense  to  herself  of  200L  a 
year.  Her  brother-in-law  Benjamin  Hill  states,  that  he^ 
previously  to  the  introduction  of  Baseley,  managed  her  concerns ; 
and  that  until  after  that  introduction  she  expressed  her  entire 
satisfaction  with  the  care  of  the  solicitors,  in  whose  hands  her 
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dfiairs  in  this  kingdom  were  placed;  which  is  confirmed  by  HtronKinN 
smother  witness.  The  bill  charges  Baseley  with  infusing  into  b^xlbt. 
iier  mind  great  dissatisfaction  with  the  management  and  the 
want  of  professional  skill  and  care  of  those  solicitors.  The 
inference,  that  this  dissatisfaction  was  created  in  her  mind  by 
Easeley,  is  too  strong :  that  she  entertained  that  dissatisfaction 
is  clear,  that  Baseley  did  not  discourage  it,  that  he  gave  into  it, 
is  in  evidence:  that  he  created  it,  I  cannot  say:  that  he 
participated  in,  and  acted  upon,  it  with  her,  is  clearly 
established. 

In  October,  preceding  the  month  of  January,  when  her  affairs 
were  taken  out  of  the  hands  of  those  solicitors,  her  husband,  who 
came  with  her  to  England,  *died.  She  lived  with,  or  was  [^293] 
frequently  with,  the  two  brothers  of  her  deceased  husband.  The 
answer  therefore,  stating,  that  she  was  not  without  friends  in 
this  country,  is  material :  but  in  this  view  only ;  that  it  could  be 
supposed,  she  had  ever  consulted  with  them.  There  is,  however, 
no  evidence,  that  either  Baseley  ever  stated  to  them,  what  she 
proposed  to  do ;  or,  that  the  attorney,  concerned  in  the 
transaction,  as  Lord  Chief  Justice  Wilmot  says,  felt  the 
obligation  of  talking  both  with  the  grantor  and  the  grantee, 
before  this  proposition  was  carried  into  effect.  Benjamin  Hill, 
one  of  her  brothers-iu-law,  laid  aside  all  the  business,  after  the 
solicitors  were  discharged ;  and,  as  to  George  Hill,  though  there 
is  evidence,  that  she  did  declare  her  purpose,  it  was  in 
conversations,  in  which  it  was  suggested  to  them  both ;  and  that 
ample  provision  was  to  be  made  for  their  children ;  which,  I 
iear,  had  some  influence  with  them.  No  such  provision  how- 
ever was  made. 

It  is  doubtful  upon  the  report,  whether  Mrs.  Huguenin  had 
the  immediate  means  of  acting  with  the  freedom  of  an  affluent 
person.  At  the  date  of  the  report  the  rents  remained  to  be 
accounted  for  by  Baseley  to  the  amount  of  9001.  or  400f.  After 
the  date  of  that  report  small  sums  were  lent  to  her :  she  had  not 
even  then  paid  the  costs  of  the  deed :  she  had  borrowed  lOOZ.  from 
the  attorney  ;  and  there  is  one  item  of  67Z.  advanced  by  Baseley 
after  June,  1804,  to  discharge  her  husband  from  an  arrest. 
Certainly  therefore  she  was  not  in  a  condition  of  immediate 
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nvauKKiN  affluence.  Under  the  inflaence  of  her  dissatisfaction  at  the 
BAasLBT.  conduct  of  the  solicitors  in  January,  1803,  either  she  adopted  the 
resolution  of  dismissing  them,  and  placing  the  whole  manage- 
ment of  all  her  concerns  in  the  hands  of  Baseley,  calling  upon 
him  to  assist  her  in  executmg  it ;  or  it  was  suggested  to  her  by 
Baseley.  My  opinion  is,  that  the  weight  of  the  evidence,  which 
[  *2d4  ]  *does  not  agree  upon  this,  is,  that  she  called  upon  Baseley ;  and 
desired  him  to  assist  her  in  executing  that  purpose  of  her  own. 
If  the  proposition  was  her  own,  yet  the  transaction  in  a  Court  of 
justice  has  this  character  at  least ;  that  it  was  demonstration  to 
Baseley,  that  she  placed  confidence  in  him,  as  high  as  one 
individual  ever  placed  in  another.  Where  the  evidence  is  con- 
tradictory, the  fairest  way  to  the  defendant  is  to  take  his  own 
account;  and  his  answer  represents  it  thus;  that  she  called; 
and  requested  him  to  write  a  letter  to  the  solicitors  ;  and  at  her 
request  he  did  in  her  presence,  with  her  sanction,  and  by  her 
direction,  write  the  form  of  a  letter,  which  he  believes  she  copied  ^ 
and  sent  to  them  :  but  he  positively  denies,  that  it  was  written 
at  his  instigation,  or  by  his  desire,  and  says,  he  wrote  it  at  her 
pressing  desire ;  and,  though  the  language  was  his,  the  substance 
was  her's.  Who  dictated  that  letter,  is  of  very  little  importance. 
If  at  her  dictation  he  wrote  it,  and  permitted  her  to  send  it,  that 
is  the  most  direct  communication  to  him  of  the  nature  and  extent 
of  the  confidence  she  placed  in  him ;  and  the  language  of  & 
court  of  justice  has  in  all  times  been,  that,  if  a  man  does  not 
choose  to  act  upon  the  confidence,  appearing  in  the  course  of  the 
transaction,  to  be  so  reposed  in  him,  he  ought  to  reject  it,  aa 
soon  as  proposed.  This  letter  is  therefore  upon  the  answer  to  be 
taken  as  expressing  her  sentiments  in  his  language.  The  effect 
of  it  is  at  least  a  communication  to  him  of  the  information,  that 
she  was  unprotected  by  the  death  of  her  husband ;  that  she 
wanted  assistance  for  the  purpose  of  advising  her  in  the  adjust- 
ment of  her  affairs;  that  she  wanted  that  friend,  whom 
Providence  had  raised  up  for  the  purpose  of  kindly  interposing  in 
seeing,  that  her  property  was  managed  to  the  best  advantage ; 
and  her  affairs  brought  into  such  a  plan,  that  she  could  conduct 
them  with  facility  to  herself. 
[  296  ]  This  letter  produced  from  the  solicitors,  rather  too  hastily,  a 
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total  severance  of  themselyes  from  the  concern ;  and  Baselej  Huottknin 
entered  to  a  certain  degree  at  least  upon  the  management  of  babslst. 
them.  The  purposes,  expressed  and  alluded  to  in  that  letter, 
cannot  mean,  that  all  her  estate  should  be  given  away ;  that  she 
was  to  be  enabled  to  conduct  her  afiEairs  with  facility  by  giving  up 
all  her  title.  The  attorney,  who  states,  that  he  was  satisfied, 
that  she  had  made  up  her  mind  as  to  all  her  affairs,  prepared, 
in  June,  these  two  deeds  :  conveying  this  estate,  worth,  at  that 
time,  at  the  lowest  calculation,  420L  a-year,  which  Annesley 
wished  to  purchase  upon  the  supposition,  that  it  was  worth  6102. 
a-year,  subject  to  a  rent-charge  to  herself,  with  a  term  in 
trustees  to  secure  it,  to  Baseley  for  life :  with  remainders  to  Mrs. 
Baseley  for  life,  and  to  all  their  children,  bom  or  to  be  bom, 
and  the  ultimate  limitation  to  Mrs.  Hill.  A  deed  was  prepared 
at  the  same  time ;  which  appears  intended  to  be  a  conveyance  of 
all  her  property,  but  which  they  were  very  much  perplexed  to 
describe ;  conveying  all  her  freehold  estates  in  the  West  Indies, 
and  every  where,  none  of  the  parties  knowing,  what  they  were,  all 
the  leaseholds  for  lives,  mentioned  in  a  schedule ;  of  which  there 
are  none ;  and  all  the  leaseholds  for  years ;  of  which  there  are 
some ;  to  her,  for  her  separate  use,  for  life ;  with  remainders  to 
the  husband,  whom  she  should  marry,  surviving  her,  and  to  Mrs. 
Hindes  and  young  Clarke  and  his  children ;  and  the  ultimate 
limitation,  for  what  reason  is  not  explained,  to  Baseley,  and  the 
attorney,  and  a  person  resident  in  the  West  Indies:  this  oo- 
temporaneous  deed  permitted  to  be  made  by  her,  having  in  con- 
templation a  second  marriage ;  which  appears  upon  the  deed 
itself. 

To  the  question,  whether,  these  instruments  being  such  as  I 
have  represented  them,  the  consequence  is,  that  this  *Gourt  shall  [  *296  ] 
undo  them,  I  answer,  no ;  if  they  are  the  pure,  voluntary,  well 
understood,  acts  of  her  mind:  but  if  they  have  not  that 
character,  if  they  are  the  result  of  her  notion,  that  this  is  the 
true  effect  of  that  friendly  assistance,  that  kind,  providential, 
interference,  to  which  she  was  looking,  for  the  management  of 
her  affairs  with  advantage  and  facility  to  herself,  if  the  convey- 
ance was  executed  under  the  effect  of  that,  which  has  always 
been  considered  in  this  Court  as  undue  influence,  if  the  deeds 
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HuouENiK    themselves,  which  are  the  best  evidence,  demonstrate,  and  if 
BA8BLBT.     t^®y  ^^®  confirmed  by  extrinsic  evidence,  that  they  are  not  the 
pure,  well  understood,  acts  of  her  mind,  this  Court  will  undo 
them. 

Has  an  instance  ever  occurred,  that  a  person,  situated  as  this 
lady,  was  permitted  to  execute  such  instruments  as  these ;  with  a 
purpose  of  marriage  demonstrated  upon  one  of  them;  and 
having  a  mother,  and  other  persons,  whom  she  regajrded  with 
afifection  and  anxiety  for  their  welfare  in  life  ?  Lord  Hardwicke 
reasons  with  great  force  as  to  the  voluntary  deed  upon  the  same 
principle,  which  induced  me  to  ask,  how  it  happens,  that  there 
is  no  power  of  revocation  in  this  instrument.  There  was  in  that 
deed  a  power  of  revocation :  but  it  was  a  power  to  revoke  in  the 
presence  of  three  persons,  who  perhaps  never  could  be  got  to- 
gether ;  which  was  therefore  considered,  as  if  there  had  been  no 
power  of  revocation  ;  and  the  want  of  such  power  was  considered 
strong  evidence,  that  the  party  did  not  understand  the 
transaction ;  whence  arose  a  strong  inference  of  an  undue 
purpose.  There  is  in  this  case  an  attempt  to  shew,  why  there 
was  not  a  power  of  revocation;  and  that  is  a  part  of  the 
transaction,  one  of  the  most  liable  to  objection.  The  evidence 
and  answer  of  the  attorney  go  to  this  distinctly;  that  she 
informed  him,  she  was  to  have  all  her  affairs  arranged.  He  was 
[  ♦297  ]  struck  with  the  circumstance  of  her  *making  an  irrevocable 
deed;  and  told  her,  that  she  should  make  a  will.  When  she 
said,  that  this  was  to  be  a  permanent  arrangement,  is  it  too  much 
to  say,  the  attorney  permitted  himself  to  be  surprised  into  an 
act,  depriving  her  of  her  property  for  the  benefit  of  Baseley's 
family ;  and  for  no  provident  or  wise  purpose  fettering  all  her 
other  property  by  the  various  limitations  in  the  other  deed? 
I  do  not  say,  instruments  are  to  be  set  aside  by  the  want  of 
great  delicacy  in  the  person,  who  prepared  them :  but  I  am 
bound  to  look  at  all  the  circumstances,  that  led  to  the  execution 
of  a  voluntary  instrument,  and  to  observe,  that  the  attorney  did 
not  state  this  improvident  act  to  the  brother  of  this  lady ;  or,  as 
Lord  Chief  Justice  Wilmot  says,!  go  and  talk  both  to  the  grantor 
'.and  grantee  upon    it.    What    she    said   to   him   must   have 
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saggested  to  him  a  reason  for  remBting  more  BtrennouBly.    The    Huguienin 
Court  camiot   pay  attention   to    Buch   circomBtances   as   are     i^abeley. 
alleged  upon  this  part  of  the  case. 

The  deed,  being  drawn  by  the  attorney,  was  laid  before  a 
conveyancer ;  and  the  simple  question  put  was,  whether  a  fine 
and  recovery  were  necessary;  why. that  should  be  thought  of  I 
do  not  know ;  as  she  had  the  remainder  in  fee  simple  vested  in 
possession.  Some  observation  occurs  upon  the  contents  of  that 
instrument.  Her  annuity  of  4002.  is  merely  reserved,  payable 
quarterly  :  not  secured  by  any  personal  obligation.  The  three 
trustees  and  the  rent-charge  are  left  in  blank,  before  the  deed 
was  laid  before  counsel ;  and  the  filling  up  those  blanks  is  left 
to  Baseley  and  herself ;  and  the  power  of  changing  the  trustees 
does  not  depend  upon  her  pleasure ;  but  is  only  given  in  the 
cases  of  inability  or  refusal  to  act.  The  reason,  that  there  is  no 
power  of  revocation  is,  that  the  gentleman,  before  whom  the 
draft  was  laid,  thought,  his  business  was  to  execute  the  intention 
of  the  parties.  There  is  a  difference  of  opinion  upon  that : 
^other  gentlemen  thinking  some  observation  necessary.  Upon  [  *29S  ] 
the  instructions  for  the  other  deed,  however,  they  do  not 
intimate,  that  there  is  to  be  any  power  of  revocation ;  or,  that 
she  is  to  have  any  power  to  alter  the  uses:  not  a  word  is 
dropped  upon  the  subject ;  bat  by  that  deed  this  lady,  who  was 
so  shocked  at  the  notion  of  having  a  provision,  that  was  not  to 
be  permanent,  has  the  power  of  making  a  deed  or  will,  to  alter 
completely  these  uses.  Is  there  any  evidence,  shewing,  why 
that  power  should  be  there  ?  A  power,  not  to  revoke  the  uses : 
but  much  less  convenient :  yet  open  to  all  the  objections,  that 
she  could  have  to  a  temporary  instrument;  as  not  binding 
herseU  down. 

Other  observations  occur  upon  these  instruments.  This  latter 
deed  in  the  limitation  as  to  all  the  estates  provides  an  interest  to 
a  husband,  surviving,  and  to  her  children.  According  to  the 
instructions,  as  to  all  the  money  property,  (and  they  settle 
property  in  the  funds,  though  there  was  none)  they  omit  the 
provision  for  the  husband  and  children;  which  however  they 
thought  they  had  inserted ;  as  there  is  afterwards  a  provision 
upon  failure  of  children.     Another    circumstance  .as  to  the 
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HnouExiN  instrament  of  the  21st  of  June,  1804,  is,  that  the  instructions  as 
Babklbt.  to  the  trustees'  names,  mention  Baseley,  the  attorney.  Sleet  and 
Anderson;  and  the  insertion  of  Anderson  is  material.  It  is 
proved,  that  she  frequently  visited  him  ;  and  he  is  named  as  a 
trustee :  but  his  name  is  afterwards  struck  out.  Clearly  at  the 
time  of  the  instructions  it  was  not  intended,  that  there  should 
be  an  ultimate  limitation  to  the  trustees  for  their  own  use :  but 
they  were  to  be  trustees  for  undefined  purposes.  The  deed  was 
originally  drawn  so ;  expressing  the  trust  to  be  for  such  uses  as 
they  should  think  necessary  and  proper :  but  that  was  afterwards 
struck  out ;  and  the  use  for  the  benefit  of  the  trustees 
themselves  substituted. 
[  299  ]  It  does  not  rest  there.    Suppose  these  transactions  entirely 

separate.  Proposing  to  put  under  the  fetters  of  these  limita- 
tions all  her  considerable  West  India  and  other  property  for  the 
purposes  of  facility  of  management,  and  putting  it  out  of  her 
own  reach,  she  is  permitted  to  place  her  West  India  property 
under  the  care  of  a  clergyman  and  an  attorney  in  England,  and 
a  person  resident  in  the  West  Indies.  The  power  of  manage- 
ment is  certainly  stated  to  be  for  her  life  subject  to  her  control : 
how  efficacious,  every  one  knows :  without  any  control  whatso- 
ever after  her  death.  The  management  is  perfectly  ad  libitum  ; 
to  lease  and  carve  out  of  the  estates  and  other  interests ;  and 
they  have  all  discretionary  powers  as  to  the  children,  Mary 
Elliot  and  Clarke ;  and  she  could  not  change  any  of  the  trustees 
without  executing  that  power,,  which  it  is  supposed  she  had 
determined  not  to  have. 

If  such  is  the  nature  of  these  deeds,  and  the  defendant, 
according  to  the  letter,  that  is  in  evidence,  permitted  her  to 
suppose,  that  he  was  to  take  the  management  for  her  benefit, 
without  considering,  what  an  agent,  engaged  for  reward  can  do, 
the  known  doctrine  is,  that  the  fruit  of  that  relation,  if  it  was 
not  absolutely  dissolved,  cannot  be  permitted  to  subsist.  Then 
was  the  relation  dissolved  ?  Look  at  the  transactions  from  the 
date  of  the  letter  to  the  end  of  the  year ;  possession  taken  ;  and 
her  anxious  wish,  that  Baseley  should  be  the  occupier,  proved  : 
her  satisfaction  expressed  at  seeing  the  house  repaired:  her 
declarations  that  she  could  not  possibly  think|of  undertaking 
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that  trouble ;  and  that  it  was  with  exaltation  and  satisfaction,    HnousinR 

as  some  of  the  witnesses  express  it,  that  she  got  rid  of  the  estate ;     baselbt. 

that  it  was  no  object  to  her ;  that  she  had  so  much  property,  it 

was  a  subject  of  delight  to  her,  that  Baseley  was  to  occupy  that, 

which  was  given  to  him.    Take  it,  that  *she  intended  to  give  it      [  ""300  ] 

to  him :   it  is  by  no  means  out  of  the  reach  of  the  principle. 

The  question  is,  not,  whether  she  knew  what  she  was  doing,  had 

done,  or  proposed  to  do,  but  how  the  intention  was  produced : 

whether  all  that  care  and  providence  was  placed  round  her,  as 

against  those,  who  advised  her,  which,  from  their  situation  and 

relation  with  respect  to  her,  they  were  bound  to  exert  on  her 

behalf.  Her  situation,  with  reference  to  pecuniary  circumstances 

during  the  whole  period,  must  also  be  attended  to :  her  husband 

a  few  weeks  before  having  been  relieved  from  distress  by  a  sum 

of  money  advanced  by  Baseley. 

In  that  view  of  the  case  no  evidence  out  of  these  instruments 
could  satisfy  me,  that  Mrs.  Huguenin  understood  them.  I 
believe,  farther,  that  the  parties  to  the  transaction  did  not 
understand  it.  Repeating  therefore  distinctly,  that  this  Court  is 
not  to  undo  voluntary  deeds,  I  represent  the  question  thus: 
whether  she  executed  these  instruments  not  only  voluntarily, 
but  with  that  knowledge  of  all  their  effect,  nature  and  con- 
sequences, which  the  defendant  Baseley  and  the  attorney  were 
bound  by  their  duty  to  communicate  to  her,  before  she  was 
suffered  to  execute  them ;  and,  though  perhaps  they  were  not 
aware  of  the  duties,  which  this  Court  required  from  them  in 
the  situation,  in  which  they  stood,  where  the  decision  rests  upon 
the  ground  of  public  utility,  for  the  purpose  of  maintaining  the 
principle  it  is  necessary  to  impute  knowledge,  which  the  party 
may  not  actually  have  had.  These  parties  therefore  cannot 
possibly  hold  the  benefit  of  these  instruments. 

As  to  the  costs,  the  same  principles  of  public  utility,  that 
require  me  to  decree,  that  these  instruments  shall  be  delivered 
up,  compel  me  to  make  that  decree  at  the  cost  of  the  defendant. 
As  to  ordering  the  deeds  and  papers  to  be  delivered  up,  I  have 
not,  upon  this  form  of  the  *bill,  authority  to  examine  here  the  [  *aoi  ] 
contents  of  the  rest  of  the  attorney's  bill  of  costs;  who,  by 
happening  to    be  engaged  in  a  transaction,    that  cannot  be 
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HuGUEKiK  maintained,  would  not  lose  his  lien  upon  the  papers  with 
Baaelkt.  reference  to  other  transactions.  If  however  Mrs.  Hugaenin; 
ought  not  to  have  been  permitted  to  execute  the  deeds,  I  an^ 
bound  by  the  principle,  established  in  Bridgeman  v.  Oreen,\^ 
and  other  cases,  to  hold,  that,  if  an  attorney  thinks  proper  to> 
do  no  more  than  obey  the  instructions,  which  he  ought  not  to 
have  permitted  to  take  effect,  the  Court  has  frequently  said,, 
that  is  not  sufficient ;  and,  if  he  has  not  only  carried  into  execu- 
tion an  intention,  which  he  ought  not  to  have  permitted  to  take> 
effect,  but  has  also  taken  to  himself  an  advantage  with  respect 
to  the  property,  persons  not  being  consulted,  who  ought  to  have 
been  consulted,  (alluding  to  the  ultimate  limitation  to  the 
trustees),  it  deserves  serious  consideration,  whether  he  shall  not 
pay  the  costs,  if  the  others  cannot.  If  however  these  papers  are 
to  be  delivered  up  on  payment  of  the  attorney's  bill,  he  cannot 
be  permitted  to  charge  for  drawing  instruments,  which  the 
decree  says  ought  not  to  have  been  executed. 

One  circumstance  now  occurs  to  me,  which  I  shall  notice^ 
that  it  may  not  be  supposed  to  have  escaped  me.  If  there  ia 
any  thing  like  consideration,  it  is  the  consideration,  that  arises, 
out  of  the  circumstance,  that  Baseley  would  repair  ;  and  lay 
out  money  upon  the  estate.  If  that  had  been  expressed,  it  would 
have  amounted  to  so  little  as  valuable  consideration,  that  the 
Court  would  not  have  been  justified  in  paying  much  attention 
to  it :  but  I  cannot  find  in  any  of  these  cases,  in  which  a  deed 
has  been  affected  on  account  of  undue  influence,  that  the  Court 
has  ever  attended  to  any  thing,  supposed  merely  to  oblige  the 
parties,  if  not  expressed,  t 


MACLEOD  V.  DRUMMOND. 

(13  Veeey,  853—363.) 

See  the  report  of  this  case  on  appeal  (17  Yes.  162 — 172)  to  be 
contained  in  a  later  volume  of  the  Bevised  Beports. 

t  2  Yes.  Sen.  627 ;  Wilm.  58.  Houae  of  Lords,  the  defendant  noi 

I  The  decree  was  afiOrmed  by  the     appearing  (15  Yes.  183). 
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GAEKICK  V.  LORD  CAMDEN.t  iwt. 

PATTON  V.  JONES.  — *' 

(14  Vesey,  372—386.)  Bldok,  L.a 

[372] 
Bedduary  clause,  *'  to  be  divided  amongst  my  next  of  kin  as  if  I  had 

died  intestate :  *'  a  bequest  to  the  next  of  kin ;  as  they  would  take  under 

an  intestacy;  and  the  widow  is  not  one  of  the  **  next  of  kin"  in  the 

ordinary  sense ;  or  in  the  sense,  in  which  the  testator  used  the  words. 

David  Gaerick  by  his  will,  dated  the  24th  of  September,  1778, 
devised  to  his  trustees  and  executors  *hi6  houses  at  Hampton  [  *^^^  1 
and  in  the  Adelphi,  with  the  appurtenances  and  the  pictures, 
fomiture,  &c.  in  trust  for  his  wife  Eva  Maria  Garrick  for  her 
life,  for  her  own  residence.  He  gave  to  his  wife  all  his  house- 
hold linen,  plate,  the  china,  carriages  and  horses,  and  stock  in 
the  cellars  at  both  houses,  1,000Z.  to  be  paid  immediately  after 
his  death,  and  the  farther  sum  of  5,000Z.  to  be  paid  to  her  twelve 
months  after  his  decease,  with  interest  at  four  per  cent.  He  also 
gave  his  wife  an  annuity  of  1,500/.  for  her  life,  to  be  paid 
quarterly,  to  her  sole  and  separate  use ;  and  declared  his  request 
and  desire,  that  she  shall  continue  in  England;  and  make 
Hampton  and  the  Adelphi  her  chief  places  of  residence :  but,  if 
she  should  leave  England,  and  reside  beyond  sea,  or  in  Scotland 
or  Ireland,  he  revoked  and  made  void  all  the  devises  and  bequests 
to  her  or  for  her  use  herein  before-mentioned  ;  and  instead 
thereof  gave  her  only  a  clear  annuity  of  1,0002.  for  life,  payable 
quarterly.     The  will  then  proceeded  thus : 

''Provided  nevertheless  and  I  do  hereby  declare,  that  the 
provision,  hereby  made  for  my  wife,  and  the  legacies  and 
bequests  hereby  given  to  her,  are  meant  and  intended  to  be  in 
lieu  of  and  full  satisfaction  for  the  dividends,  interest,  and 
profits,  of  the  sum  of  10,000Z.  which  by  our  marriage  settlement 
is  to  be  paid  and  agreed  to  be  invested  in  stocks  or  securities  for 
the  purposes  therein  mentioned,  and  also  in  bar  and  full 
satisfaction  of  her  dower  or  thirds  at  common  law,  which  she 
may  be  entitled  to  out  of  my  real  estates.  And  I  farther  declare 
it  to  be  my  express  condition  annexed  to  the  said  legacies  and 
bequests  so  given  to  my  wife  that,  if  she  shall  not  within  three 

t  See  Wingfie:d  v.  WingJUld  {1878}  9  Ch.  D.  658, 47  L.  J.  Ch.  768, 33  L.  T.  22: 
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calendar  months  next  after  my  decease  testify  her  consent  in 
\mting  to  my  executors  to  take  mider  this  my  mil,  and  to 
relinquish  all  claim  to  the  interest  and  dividends  *of  the  said 
10,000{.  mentioned  in  oar  marriage  settlement,  then  and  in 
such  case  all  the  annuities,  legacies,  devises,  and  bequests,  to 
her,  or  for  her  benefit,  herein  before-mentioned,  shall  become 
null  and  void,  and  the  annuities  herein  before  given  to  her 
shall  sink  into  and  become  part  of  my  estate." 

And  from  and  after  the  decease  of  his  wife,  or  from  and  after 
the  determination  or  forfeiture  of  her  interest  in  the  premises,  as 
aforesaid,  the  testator  directed  his  trustees  to  sell  his  houses,  &c. 
at  Hampton  and  the  Adelphi,  and  the  pictures,  &c.  and  turn  the 
same  into  money  upon  the  trusts,  and  for  the  purposes, 
hereinafter  mentioned. 

The  testator  then  gave  and  devised  a  house  and  furniture  at 
Hampton,  and  all  other  his  lands  in  the  parish  of  Hampton, 
(except  those  given  to  or  for  the  use  of  his  wife),  to  his 
nephew  David  Garrick,  his  heirs,  executors,  &c.  He  gave  and 
devised  his  manor  of  Hendon,  with  the  advowson,  and  all  other 
his  manors,  messuages,  lands,  &c.  to  his  trustees,  upon  trust  to 
sell,  and  to  place  out  the  money  upon  Government  or  real 
security,  in  trust,  and  for  the  purposes,  hereinafter  mentioned. 
After  some  specific  legacies,  including  to  his  wife  the  choice  of 
his  books  to  the  value  of  lOOZ.  he  gave  and  bequeathed  all  the 
rest  of  his  personal  estate  whatsoever  to  his  trustees,  in  trust 
to  be  with  all  convenient  speed  sold ;  and  out  of  the  money  to 
arise  therefrom  and  any  other  money  or  personal  estate  in  the 
first  place  to  pay  the  said  legacies  of  1,000L  and  5,000Z.  to  his 
wife;  and  the  residue  to  be  placed  in  Government  or  real 
security,  upon  trust  out  of  the  dividends,  interest,  &c.  to  pay  to 
his  wife  the  said  annuity  of  1,500/.  hereinbefore  given  to  her 
during  her  natural  life,  as  aforesaid :  and  for  that  purpose  he 
directed,  that  part  of  his  personal  estate,  and  *of  the  money,  to 
arise  from  the  sale  of  his  real  estates,  should  be  set  apart; 
sufficient  for  the  interest  thereof  to  pay  the  annuities  of  1,500Z.  or 
1,000Z.  as  the  case  may  happen,  to  his  wife,  during  her  life,  as 
aforesaid.    He  then  proceeded  thus : 

''  And  in  case  any  such  securities  so  set  apart  for  the  purposes 
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aforesaid  shall  fail  or  prove  deficient,  I  direct  others  to  be  appro- 
priated to  make  good  the  same  so  as  that  the  said  annuities  and 
provision  may  be  folly  and  punctually  paid  to  my  wife  in  prefer- 
ence to  every  other  payment,  legacy,  or  bequest,  whatsoever. 
And  I  give  to  my  brother  George  Garrick  the  sum  of  10,000Z.  and 
to  my  brother  Peter  Garrick  the  sum  of  8,000Z.  to  my  nephew 
Carrington  Garrick  the  sum  of  6,000Z.  to  my  nephew  David 
Garrick  the  sum  of  5,000/.  besides  what  I  agreed  to  give  him  on 
his  marriage." 

He  directed  his  trustees  to  stand  possessed  of  6,000Z.,  part  of 
his  personal  estate,  in  trust  for  his  niece  Arabella  Schaw ;  and 
to  pay  and  dispose  thereof  according  to  her  appointment,  not- 
withstanding  coverture ;  and,  in  default  of  appointment,  to  pay 
one  moiety  thereof  to  her  personal  representatives :  the  other 
moiety  to  become  a  part  of  his  personal  estate.  He  then  pro- 
ceeded thus : 

"I  give  to  my  niece  Catherine  Garrick  the  sum  of  6,000Z.,  to 
be  paid  to  her  at  the  age  of  twenty-one  years,  or  day  of  marriage, 
with  interest  at  the  rate  of  42.  per  cent,  per  annum.  I  give  to 
my  sister  Merical  Doxey  the  sum  of  8,000Z.  I  give  to  my  wife's 
niece,  who  is  now  with  us  at  Hampton,  the  sum  of  1,000Z. ;  all 
which  legacies  I  direct  shall  be  paid  by  my  executors  out  of  the 
residue  of  my  personal  estate,  which  shall  remain  after  paying 
the  legacies  *to  my  wife,  and  securing  the  annuities  aforesaid ; 
and,  if  there  shall  not  be  sufficient  to  answer  and  pay  all  the 
said  last-mentioned  legacies,  the  legatees  shall  abate  in  proportion 
to  their  legacies,  and  wait  until  the  death  of  my  wife;  when 
the  money  arising  by  the  sale  of  Hampton,  and  the  fund  for 
payment  of  the  annuities,  will  be  at  liberty  and  become  part  of 
my  personal  estate,  to  answer  and  pay  the  said  legacies  in  full." 

Then,  after  a  provision  in  case  of  the  death  of  one  or  two  of 
his  trustees,  before  the  trusts  shall  be  fully  and  completely 
executed  and  finished,  and  for  the  indemnity  of  his  trustees, 
came  the  following  clause : 

"And  in  case  after  the  payment  of  all  the  said  legacies 
bequests  and  expenses  there  shall  remain  any  surplus  money  or 
personal  estate  I  direct  the  same  to  be  divided  amongst  my  next 
of  kin  as  if  I  had  died  intestate." 
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The  cause  coming  on  for  farther  directions,  the  question  was, 
whether  the  widow  of  the  testator  was  entitled  to  a  share  of  the 
surplus  under  the  last  clause  of  the  wiU. 

Mr.  Richards^  Mr.  Hart,  and  Mr.  Benyon,  Sir  Arthur  Piggott, 
Mr.  Alexander,  and  Mr.  W ether eU,  Mr.  Fonblanque,  and  Mr. 
Thomson,  for  the  several  parties,  claiming  as  next  of  kin : 

*  *  The  cases  Davies  v.  Baily,\  and  Worseley  v.  Johnson,X 
where  the  bequest  was  to  relations,  according  to  the  statute  of 
distribution,  are  conclusive  authorities  against  the  widow.  *  *  * 

Sir  Samuel  RomiUy,  Serjeant  Palmer,  and  Mr.  Pepys,  for  the 
defendant  Mrs.  Garrick : 

*  *  Upon  the  whole  of  this  will  it  is  clear,  that  if  something 
should  still  remain  to  be  disposed  of,  his  intention  was,  that  his 
executors  should  not  have  that  for  their  own  benefit ;  but  that  it 
should  go,  as  in  the  case  of  intestacy ;  as  if  no  will  had  been 
expressed  as  to  that.  The  representation,  that  this  construction 
strikes  out  the  words  *'  next  of  kin,"  is  not  accurate.  Upon  the 
strict  and  literal  construction,  the  next  of  kin,  taking,  as  if  he 
had  died  intestate,  could  take  under  this  clause  a  moiety  only ; 
and  the  other  moiety  would  be  undisposed  of ;  as  if  the  bequest 
had  been  ''to  my  brothers,  as  if  I  had  died  intestate;"  having 
left  two  brothers,  and  a  nephew  by  a  deceased  brother:  the 
brothers  could  take  only  what  was  given  to  them.  The  words 
therefore  cannot  possibly  be  taken  ia  the  strict,  literal,  sense : 
something  must  be  struck  out :  the  C!ourt  cannot  give  it  to  the 
next  of  kin,  as  if  the  testator  had  died  intestate.  He  must  be 
taken  to  have  intended  those  persons,  who  would  be  entitled  in 
case  of  intestacy.    *    *    * 

Mr.  Richards,  in  reply.     *     ♦    ♦ 

The  Lord  Chakcellob: 

In  order  to  entitle  the  widow  of  this  testator  to  take  part  of 
this  residue,  not  disposed  of,  it  has  been  argued,  very  ably,  and 
in  the  only  way,  iq  which  it  could  be  argued,  that  the  Court 
ought  to  construe  these  words  ''  amongst  my  next  of  kin,  as  if  I 

t  1  Vee.  Sen.  84.  J  3  Atk.  768. 
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bad  died  intestate/'  as  if  the  clause  had  stood  thus:  ''to  be 
divided,  as  if  I  had  died  intestate;"  omitting  the  preceding  words. 
I  do  not  deny,  that  a  will,  expressed  in  these  very  terms,  may 
upon  the  whole  admit,  or  even  authorise  and  require,  such  a 
construction :  but  the  whole  course  of  modem  authority  is  against 
taking  that  as  the  first  construction  of  these  words ;  and,  what- 
ever may  have  dropt  from  Judges,  describing  the  husband  as 
next  of  kin,  or  next  legal  friend  of  his  wife,  the  tenor  and  bent  of 
modem  decision  go  to  this ;  that,  if  a  husband  bequeaths  to  his 
*next  of  kin,  that  primd  facie  does  not  include  his  wife ;  and  it  ia 
quite  clear,  that,  if  a  married  woman  under  a  power  by  settlement 
bequeaths  to  her  ''next  of  kin"  it  would  be  impossible  to  hold, 
that  under  the  construction  of  such  a  will,  without  more,  the 
husband  would  take,  as  sole  next  of  kin.  On  the  other  hand,  it 
is  competent  to,  and  required  from,  the  Court  to  look  through 
the  whole  will ;  and  to  see,  whether  from  the  whole  an  intention 
is  manifested  to  include  the  wife  among  those,  who  are  to  be 
taken  more  strictly  as  next  of  kin :  a  description  primd  facie 
excluding  her. 

Sir  Samuel  RomUly  put  the  argument  for  the  widow  strongly 
thus :  that  the  testator  contemplated  the  different  possible  states 
of  his  property  as  to  quantity  and  magnitude;  and  meant  no 
more  by  this  clause  than  that,  if,  after  providing  for  certain 
objects  any  surplus  should  remain,  the  law  should  dispose  of  it : 
or  rather  the  testator  makes  that  disposition  of  it,  which  the  law 
would  make.  In  order  to  see;  whether  that  purpose  can  be 
jastly  attributed  to  this  will,  the  whole  should  be  taken  into 
consideration.  This  testator,  having  a  wife,  and  no  child,  and 
having  two  brothers  and  a  sister,  then  living,  his  next  of  kin, 
and  no  child  of  a  brother  or  sister,  with  reference  to  whom  such 
a  question  as  that  in  Thomas  v.  Hole\  and  other  cases  might 
arise  regarding  his  wife  and  other  persons  as  particular  objects 
of  his  bounty,  makes  this  disposition. 

It  was  observed  in  the  argument  for  the  widow,  that  she  would 
be  bound  to  comply  with  the  will ;  or  she  must  have  lost  the 
benefit,  if  she  is  entitled  to  it,  of  the  residue.  I  do  not  agree  to 
that.    When  a  testator  expressly  states,  what  shall  be  the  conse- 
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quence  of  not  complying  *with  the  condition,  imposed  by  the 
will,  this  Court  cannot  enforce  the  condition  by  enlarging  the 
forfeiture.  By  the  first  clause  of  the  will  it  is  clear,  that  the 
widow  in  the  event,  pointed  out,  would  have  taken  nothing  more 
than  the  annuity  of  1,000Z.,  instead  of  1,500Z.,  and  the  other 
legacies ;  unless  his  intention  was,  that  she  should  also  take  a 
moiety  of  the  residue  under  the  last  clause ;  and,  whatever  con- 
fidence the  testator  had,  that  she  would  comply  with  the  condition, 
I  must  look  to  his  intention  in  the  case,  for  which  he  does 
provide ;  and  which  I  am  bound  to  suppose  might  take  eflfect. 
By  the  clause  immediately  following  he  declares,  that  the 
provision  "hereby  made"  for  his  wife,  and  the  legacies  and 
bequests,  "hereby  given  to  her,"  (a  larger  expression  than  that 
in  the  preceding  clause  "  herein  before-mentioned,")  are  intended 
to  be  in  full  satisfaction  for  the  provision  by  the  settlement,  and 
in  bar  of  dower ;  declaring  farther,  if  she  shall  not  consent  to 
take  under  the  will,  and  relinquish  her  claim  under  the  settle- 
ment, that,  not  aU  the  devises  and  bequests,  but  those  "  herein 
before-mentioned"   shall   sink   into  and  become  part   of   his 

personal  estate. 

Upon  that  construction,  that  the  interests,  before  given  to  her, 
are  to  be  forfeited,  and  the  funds,  upon  which  they  are  secured, 
are  to  fall  into  the  personal  estate,  which  might  create  a  con- 
siderable  excess,  she  might  by  refusing  to  give  the  release  entitle 
herself  immediately  to  a  moiety  of  that.  In  every  part  of  the 
will  the  testator  looks  to  the  possibility  of  the  determination  of 
the  annuity  of  1,500L  by  forfeiture ;  except  in  the  clause,  giving 
directions  for  payment  of  the  legacies  to  the  different  branches  of 
his  kindred;  where,  providing,  that  in  the  event  of  a  deficiency 
the  legatees  shall  abate,  and  wait  the  death  of  his  wife,  he  seems 
to  have  forgot,  that  her  interest  might  cease  as  to  part,  by  an 
event,  that  might  ♦happen  in  her  life ;  considering  her  death  as 
the  period,  when  the  estate  at  Hampton  and  the  funds  for 
payment  of  the  annuities  will  be  at  liberty  and  become  part 
of  his  personal  estate,  to  answer  and  pay  the  said  legacies  in  full. 

In  judicial  construction  I  am  bound  to  consider  this  testator 
as  contemplating  two  states  of  circumstances  at  his  death :  one, 
in  which  the  amount  of  his  property  would  be  suflScient  to  form 
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the  provision  for  his  widow,  and  also  to  pay  the  legacies :  the 
other,  that  it  would  not  answer  both  these  purposes:  in  the 
latter  case  looking  to  the  possible  amount  of  the  deficiency.  It 
might  have  been  necessary  to  set  apart  during  the  life  of  the 
widow  nearly  the  bulk  of  the  estate ;  which  would  bring  it  almost 
precisely  within  the  authorities ;  as  in  that  case  she  would  have 
been  tenant  for  life  of  nearly  the  whole ;  and  then,  according  to 
Lord  Habdwicke's  argument,  can  it  be  supposed,  that  the 
property,  to  which  she  was  entitled  for  life  only,  was  intended  to 
go,  perhaps  to  her  second  husband,  as  next  of  kin  ?  Suppose,  at 
the  death  of  the  testator  there  had  been  property,  beyond  the 
funds  necessary  for  the  widow's  provision,  sufficient  to  pay  all 
these  legacies,  with  a  surplus  of  2,0001.  or  8,000Z. :  there  can  be  no 
doubt,  that  surplus  must  have  been  paid  to  the  next  of  kin  at 
that  time ;  being  residue,  then  formed :  but  suppose,  instead  a 
Bnrplus,  at  the  death  of  the  testator,  a  deficiency  to  the  extent  of 
one-half  of  those  legacies,  if  the  funds,  falling  in,  when  the 
annuity  of  the  widow  ceases,  added  to  what  had  been  before 
received,  would  do  more  than  pay  the  legacies,  the  surplus,  then 
formed,  must  necessarily  go  to  the  same  persons,  as  would  have 
taken  the  surplus,  existing  upon  another  state  of  circumstances  at 
the  death  of  the  testator  himself :  the  consequence  of  which  is, 
that  the  next  of  kin  at  the  death  of  the  testator  were  to  take  in 
this  case. 

Take  it  upon  the  intention :  expressing  all  this  anxiety  to  give 
his  widow  a  life-interest,  making  for  her  a  provision,  that  might, 
in  a  given  state  of  circumstances,  amount  to  a  life-interest  in  the 
whole,  upon  all  these  clauses  of  forfeiture,  with  all  this  variation 
and  diminution  of  her  interests  in  particular  cases,  could  his 
intention  be,  that  the  very  circumstance  of  her  contravening  his 
will,  instead  of  diminishing,  might,  in  some  states  of  his 
property,  enlarge,  her  interest  ?  That  could  not  be  the  inten- 
tion. First,  then  the  widow  is  not  according  to  the  ordinary 
sense  one  of  the  next  of  kin :  secondly,  the  whole  wiU,  instead 
of  shewing  the  intention  to  comprehend  her  in  that  descrip- 
tion, proves  the  contrary.  I  admit,  there  is,  as  has  been 
observed  by  Sir  Samuel  Bx>milly^  difficulty  in  giving  the  full, 
technical,  sense  to  all  the  words  of  this  will :  the  expression  of 
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this  last  clause,  that  the  surplus  should  be  divided  among  his 
next  of  kin,  as  if  he  had  died  intestate,  authorising  the  observa- 
tion, that,  if  he  had  died  intestate,  the  whole  could  not  be  divided 
among  his  next  of  kin ;  that  not  being  the  course  of  distribution 
according  to  law :  but  the  same  objection  occurs  upon  the  words 
"relations  entitled  by  law."  There  is,  however,  another  con- 
struction. I  always  had  great  doubt  upon  the  caset  before  Mr. 
Justice  BuLLEB ;  who  thought,  those,  who,  were  to  take  per 
stirpes,  as  well  as  those,  taking  per  capita,  were  included  under 
the  description  ''next  of  kin."  Lord  Thublow  doubted  that, 
upon  this  very  technical  reasoning,  to  which  his  Lordship  was 
much  addicted  in  the  construction  of  these  instruments ;  that 
"next  of  kin"  being  the  only  description,  withbut  the  addition, 
which  is  in  the  statute,  of  those,  who  represent  them,  the  children 
of  the  deceased  brothers  and  sisters  ought  not  to  take  under  that 
bequest.  It  is  very  difficult  to  say,  they  would  not  *have  taken 
under  this  will:  my  construction  being,  that  the  next  of  kin 
should  take  the  whole  ;  as  they  would  take  under  an  intestacy ; 
and  upon  the  whole  I  think,  the  widow  is  not  one  of  the  next  of 
kin  in  the  ordinary  sense,  or  in  the  sense,  in  which  the  testator 
used  the  words. 


1807. 
Nov,  19. 


HoUs  Cimrt. 
Grant,  M.R. 

[386  ] 


FEAME  V.  DAWSON.J 

(14  Vesey,  386—388.) 

Parol  agreement  not  enforced  upon  the  ground  of  part-performance ; 
when  the  act  is  equivocal;  and  easily  admits  compensation;  as,  by  a 
tenant,  rebuilding  a  party  wall.  So,  a  tenant*s  possession  and  cultiva- 
tion of  the  land  would  not  sustain  a  parol  agreement  to  purchase. 

The  act  must  be  unequivocal ;  and  such  as  of  itself  to  infer  some 
agreement :  the  terms  of  which  may  then  be  proved  by  parol. 

The  bill  stated,  that  the  plaintiff,  possessed  of  a  house  for  a 
term  of  thirty-one  years  from  Christmas,  1800,  at  the  yearly 
rent  of  35Z.,  with  the  usual  covenant,  among  others,  for  repairing 
and  keeping  in  repair,  &c.  having,  in  1808,  employed  a  builder  to 
repair  the  house,  the  party  wall  was  discovered  to  be  in  a  very 
ruinous  state.    The  plaintiff  upon  that  discovery  applied  to  the 

t  PhilUpB  V.  Garth,  3  Br.  C.  C.  64. 

X  Maddiwn  v.  Alderson  (1883),  8  App.  Ca,  467,  484. 
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defendant,  to  whom,  as  purchaser  of  the  premises,  he  had  Frame 
attorned ;  requesting,  that  the  defendant  would  either  contribute  dawsok. 
to  the  repairs,  or  make  some  abatement  in  the  rent.  The 
defendant  refused  to  do  either ;  but  promised  in  consideration  of 
the  plaintiff's  repairing  the  party  wall  to  grant  him  a  farther 
term  of  ten  years.  Upon  the  faith  of  that  promise  the  plaintiff 
proceeded :  and  laid  out  460Z. ;  being  obliged  to  rebuild  a  great 
part  of  the  wall.  The  bill  therefore  prayed,  that  the  defendant 
may  be  decreed  specifically  to  perform  his  agreement  to  grant 
an  extension  of  the  lease  for  ten  years. 

The  defendant  by  his  answer  admitted,  that  upon  the  plaintiff's 
request,  that  he  would  contribute  something  to  the  expense  of 
rebuilding  or  repairing  the  party  wall,  the  defendant  said,  that, 
if  the  plaintiff  should  be  obliged  to  pull  down  the  wall,  and 
rebuild  it,  he  might  be  induced  to  grant  a  farther  term  of  ten 
years;  but  denied,  *that  he  made  any  absolute  promise  or  [*387] 
agreement ;  and  insisted  upon  the  Statute  of  Frauds.! 

Parol  evidence  was  produced  on  both  sides;  proving  the 
respective  allegations  in  the  bill  and  answer. 

Mr.  Fonblanque,  for  the  plaintiff,  relied  upon  the  part- 
performance  ;  as  taking  the  case  out  of  the  Statute  of  Frauds. 

Sir  Samuel  RomiUy^  Mr.  Thomson^  and  Mr.  Raynsford,  for 
the  defendant,  observed  upon  the  extent,  to  which  the  doctrine  of 
part-performance  had  gone ;  and  insisted  that  the  act  must  be 
unequivocal :  Wills  v.  Stradling  ;  I  that  the  act,  upon  which  the 
plaintiff  relied  was  equivocal ;  and  could  not  be  evidence  of  any 
agreement ;  as  the  party  wall  must  have  been  rebuilt  under  the 
Act  of  Parliament  if  there  had  been  no  agreement ;  and  this  case 
therefore  is  a  striking  instance  of  the  wisdom  of  the  statute. 

Thb  Mastbb  of  thb  Bolls  : 

It  is  admitted,  that  supposing  an  agreement  ever  so  clearly 
proved,  yet,  as  a  parol  agreement,  the  plaintiff  is  not  entitled  to 
have  it  executed.  It  is  necessary  therefore  to  shew  a  part- 
performance:    that  is,  an  act,  unequivocally  referring  to,  and 

t  Stat.  29  Ch.  IL  o.  3.  J  4  E.  B.  ^.6  (3  Yes.  378).  ' 
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Fbamr  resulting  from,  the  agreement ;  and  such,  that  the  party  would 
Dawsom.  suffer  an  injury,  amounting  to  fraud,  by  the  refusal  to  execute 
that  agreement.  But  that  is  not  the  nature  of  the  act  in  this 
case.  First,  it  is  equivocal.  Secondly,  it  is  such  as  easily 
admits  of  compensatioti,  without  executing  the  agreement.  This 
is  not  an  unequivocal  act ;  for  it  would  have  taken  place  equally^ 
388  ]  if  there  had  been  no  agreement.  The  principle  of  the  ^cases  is, 
that  the  act  must  be  of  such  a  nature,  that,  if  stated,  it  would  of 
itself  infer  the  existence  of  some  agreement;  and  then  parol 
evidence  is  admitted ;  to  shew,  what  the  agreement  is.  But  this 
act  would  not  infer  the  existence  of  any  agreement ;  as  it  must 
have  been  done  by  the  party  either  at  his  own  or  the  landlord's 
expense.  Then,  is  there  such  injury  as  cannot  easily  be 
repaired  in  any  other  way  than  by  executing  the  agreement  ? 
No ;  for  the  money,  which  he  has  expended,  he  may  recover 
from  the  landlord ;  if  it  was  by  the  landlord  that  the  expense  was 
to  be  borne.  The  circumstance,  that  the  party  may  be  obliged 
to  resort  to  an  action  to  get  back  his  money,  is  no  reason  for 
taking  the  case  out  of  the  statute. 

Lord  Bedebdale,  in  a  case  before  him,t  states  his  opinion  that 
payment  of  money  is  not  a  part-performance :  yet  there  the  act 
can  hardly  be  said  to  be  equivocal  in  its  nature ;  as  the  payment 
of  a  price  presupposes  a  sale :  but  the  money  may  be  repaid ; 
and  the  parties  are  restored  to  their  former  situation.  This  case 
is  stronger ;  for  the  expenditure  does  not  imply  a  precedent 
agreement. 

Suppose  my  tenant  should  set  up  an  agreement  for  a  purchase ; 
and  get  a  witness  to  swear  to  it ;  and  then  offer,  as  evidence  of 
part-performance,  his  possession  and  cultivation  of  the  land; 
could  that  be  deemed  an  act  of  part-performance ;  which  would 
have  existed  precisely  in  the  same  shape,  whether  there  was  any 
agreement  for  a  purchase,  or  not  ? 

The  bill  was  dismissed, 

t  Clinan  y.  Cooke,  ante,  p.  3  (1  Sch.  and  Lei.  40). 
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MILKES  V.   GERT.f  isot. 

(14  Ve«y.  400-409.)  V^.iVli 


Rolls  Court. 
Grant,  M.B. 


Agreement  for  sale  according  to  the  valuation  of  two  persons,  one 
chosen  by  each  party,  or  of  an  umpire,  to  be  appointed  by  those  two  in 
case  of  disagreement. 

Bill  for  a  specific  performance ;  praying,  that  the  Court  will  appoint        ^        -I 
a  person  to  make  the  valuation,  or  otherwise  ascertain  it,  dismissed. 

Agreement  to  sell  at  a  fair  valuation  may  be  executed. 

The  Court  has  modified  particular,  subordinate,  parts  of  an  agreement, 
but  the  cases  of  that  sort  have  gone  too  far ;  and  are  not  to  be  extended. 

A  contract  that  does  not  settle  the  price,  is  valid  and  complete  only 
when  and  if  the  party,  to  whom  it  is  referred,  shall  fix  it ;  and  is  other- 
wise totally  inoperative. 

Bt  indentures  of  lease  and  release,  previous  to  the  marriage  of 
John  Milnes  and  Mary  Selina  Gery,  one-third  part  of  certain 
estates  was  settled  after  the  respective  deaths  of  William  Gery, 
the  father  of  Mary  Selina,  and  of  his  mother  Eleanor  Gery,  on 
the  husband  and  wife  for  life,  and  afterwards  on  the  children  of 
the  marriage  in  the  usual  manner;  and  the  settlement  con- 
tained the  following  proviso : 

Provided  nevertheless,  that  notwithstanding  any  of  the  uses  or 
estates,  hereby  created,  it  shall  and  may  be  lawful  to  and  for  the 
trustees  or  the  survivor  of  *them,  &c.  at  any  time  or  times  [  **^^  3 
during  the  joint  lives  of  the  said  John  Milnes  and  Mary  Selina 
Gery,  his  intended  wife,  or  during  the  life  of  the  survivor,  with 
the  consent  and  approbation  of  them,  or  the  survivor  of  them, 
testified  in  writing  for  that  purpose,  by  good  and  sufficient 
conveyances  and  assurances  in  the  law  to  sell,  convey,  and 
dispose  of,  the  same  undivided  third  part  of  and  in  all  and  every 
the  said  manor  and  messuages,  lands,  &c.  hereinbefore  conveyed 
to  the  Rev.  Hugh  Wade  Gery,  for  one-third  part  or  share  of 
such  price  as  the  entirety  of  the  same  hereditaments  shall  be 
valued  at  by  two  different  persons,  the  one  to  be  named  by  the 
said  John  Milnes  and  Mary  Selina  Gery  during  their  joint  lives, 
or  by  the  survivor  of  them  during  his  or  her  life,  and  the  other, 
by  the  said  Hugh  Wade  Gery ;  and  that,  if  such  persons,  so 
nominated,  should  happen  to  disagree,  then  those  two  shall  choose 

t  Firth  V.  Midland  Bailway  C<yy.  Vickers  v.  Tickers  (1867)  L.  E.  4  Eq. 
(1875)  L.  B.  20  Eq.  100,  44  L.  J.  Ch.  529;  Hart  v.  Hart  (1881)  18  Ch,  D. 
aiZ,  32  L.  T.  219,  36  L.  J.  Ch.  946;      670,  688. 
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HiLNBs  a  third  person,  whose  determination  therein  shall  be  final. 
Gaby.  according  to  the  condition  of  a  certain  bond,  bearing  even  date 
\^ith  the  said  settlement,  and  made  from  the  said  John  Mibies  to 
the  said  Hugh  Wade  Gery  in  the  penal  sum  of  12,000Z.,  in  case 
the  said  Hugh  Wade  G^ry  should  choose  to  become  the  purchaser 
thereof;  and  should  declare  such  his  intention  in  writing  six 
months  next  after  the  several  deceases  of  the  said  William  and 
Eleanor  Gery ;  with  a  power,  in  case  of  the  refusal  of  Hugh 
Wade  Gery,  to  sell  to  other  persons. 

Notice  was  served  accordingly  in  due  time  after  the  decease  of 
William  and  Eleanor  Gery  by  Hugh  Wade  Gery  upon  Mr. 
Milnes ;  and  the  parties  appointed  each  a  person  to  set  a  value 
on  the  said  estate.  The  persons  appointed  measured  the 
premises,  and  held  several  meetings,  in  order  to  determine  the 
value,  but  they  differed  greatly  in  their  respective  estimates :  the 
valuer  of  Milnes  estimating  the  property  very  considerably 
[  •402  ]  higher  than  the  *valuer  of  the  other  party :  nor  were  they  able 
to  agree  upon  any  third  person,  who  should  make  a  final 
determination. 

The  plaintiff  therefore  filed  this  bill  to  have  the  agreement 
carried  into  execution :  praying,  that  the  notice  by  the  defendant 
may  be  considered  binding ;  and  that  a  proper  person  or  proper 
persons  may  be  appointed  by  the  Court  to  make  a  valuation  of 
the  entirety  of  the  said  premises ;  or  that  the  valuation  thereof 
should  be  ascertained  in  such  other  manner  as  the  Court  should 
direct. 

The  defendant  by  his  answer  relied  upon  the  incomplete  state 
of  the  agreement,  when  it  broke  off,  and  also  upon  a  waiver  on 
the  part  of  the  plaintiff ;  insisting  also,  that  no  consent  was 
given  by  Mrs.  Milnes. 

After  the  argument,  which  turned  chiefly  upon  the  circum- 
stances, insisted  upon  by  the  answer,  the  Masteb  of  thb  Bolls 
desired,  that  the  case  should  be  argued  upon  a  point,  that  had 
not  been  much  noticed  :  whether  this  Court  has  any  jurisdiction 
to  do  what  was  prayed  by  the  bill :  observing,  that,  the  parties 
having  agreed  upon  a  particular  mode  of  settling  the  price,  if 
that  mode  fails  by  any  means,  it  seems  this  Court  cannot  substi- 
tute another  mode ;  and  no  action  could  be  maintained.  •    ^    • 


VOL.  IX.]  1807.    CH.    14  VESEY,  403—404.  809 

Mr.  Alexander  and  Mr,  Johnson,  for  the  plaintiff:  Milvbs 

Upon  the  question,  whether  the  Court  has  jurisdiction  to  Qebt. 
decree  a  specific  performance  under  these  circumstances  a  [  "^  ] 
contract  for  sale  at  a  price,  to  be  fixed  by  valuers,  to  be  appointed 
by  the  parties,  and  to  have  power  in  case  of  difference  to  appoint 
&n  umpire,  and  a  bill  filed,  the  persons,  appointed  to  value,  not 
agreeing  either  in  the  valuation,  or  in  the  choice  of  an  umpire, 
the  cases  Cooth  v.  Jackson^  (6  Ves.  12),  and  HaU  v.  Warren,l 
confirm  the  general  understanding.  In  the  latter  case  the  point 
^3,B  stated ;  not  contradicted ;  and  was  acted  upon  by  the  Court, 
directing  the  issue.  In  Cooth  v.  Jackson  the  Loed  Chancellor 
certainly  said,  there  was  no  decision,  that  such  a  jurisdiction  had 
been  assumed  by  this  Court,  substituting  itself  for  arbitrators ; 
but  did  not  say,  the  Court  would  not  act  under  such  circum- 
stances ;  and  the  inference  is,  that  his  Lordship's  opinion  is  the 
other  way ;  the  judgment  being  put  at  great  length  upon  other 
grounds.     ♦    ♦     ♦ 

This  objection,  if  it  could  prevail,  must  frequently  have  [  *04  ] 
occurred  upon  the  usual  contract  for  sale  of  an  estate,  or  a 
house,  the  timber  in  one  case,  or  the  fixtures  in  the  other,  to  be 
valued  by  persons,  to  be  appointed.  Many  such  contracts  must 
have  been  executed  upon  the  valuation  of  the  Master  :  otherwise 
one  party,  by  with-holding  his  nomination,  could  defeat  the 
contract.  If  a  rule  existed,  that  would  prevent  a  specific 
performance  on  that  ground,  many  instances  would  be  found. 
It  is  difficult  upon  principle  to  maintain,  that  the  jurisdiction 
shall  not  be  exercised,  as  the  parties  have  not  defined  all  the 
incidental  terms;  and  that  their  failure  in  that  respect  shall 
defeat  the  contract.  This  case  is  not  stronger  than  a  contract 
for  sale  at  a  fair  valuation ;  and  a  contract  of  that  nature  was 
executed  in  the  recent  case  of  Oaskarth  v.  Lord  Lowther.^  The 
Court  according  to  the  usual  course,  where  a  vendor  cannot  make 
a  title  to  the  whole  estate,  ascertaining  through  the  Master  the 
value  of  that  part,  with  a  view  to  compensation,  goes  a  great 
vray  towards  making  a  new  contract  for  the  parties :  the  effect 
being  to  put  a  value  upon  the  part,  to  which  a  title  can  be  made; 

t  CMAy.t/adbonwasdecidedupon         }  7  B.  E.  306  (9  Yes.  605). 
fi  different  ground,  see  pott,  p.  312.  §  8  E.  B.  310  (12  Yes.  107). 
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HiLNKs      the  other  part  perhaps  being  the  inducement  to  the  contract ; 
Gebt.       ^^^  the  ground  is,  that  the  contract  is  performed  in  substance 
by  compelling  the  party  to  take  the  estate  with  a  deduction  from 
the  price  to  be  ascertained  by  the  Master. 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  Wingi/ield,  for  the 
defendant : 

[  405  ]  The  question  is,  whether  this  Court  will  impose  upon  these 

parties  terms,  perfectly  different  from  those,  to  which  they 
agreed :  different,  not  in  form  only,  but  in  substance.  It  is  not 
very  prudent  to  contract  for  an  estate  at  a  value,  to  be  set  by 
another  person;  as  the  consequence,  if  an  unskilful  person 
should  be  named,  might  be  total  ruin.  This  Court  cannot  bo 
substituted  for  the  umpire,  who  was  to  be  named  by  the 
parties.    ♦    *    * 

[  406  ]  There  is  no  instance  of  a  specific  performance  decreed  under 

such  circumstances.  The  case  of  Hall  v.  Warrejiy  approaching 
it  certainly,  is  however  distinguished  by  this  material  circum- 
stance; that  the  price  was  to  be  fixed  by  persons,  to  be 
nominated  by  the  vendor  and  vendee :  Mr.  Morgan  was  to 
estimate  the  value  of  the  advowson ;  having  given  to  him  the 
age  of  the  incumbent :  but  by  this  agreement  the  two  persons, 
appointed  by  the  parties,  may  substitute  another  person.  In  the 
case  of  timber  that  can  only  be  considered  an  appendage ;  and 
the  estate  itself  is  the  substantial  subject  of  the  contract.  The 
Court  regards  with  indifference,  and  gets  over,  difficulties  of  that 
kind ;  and  acts  upon  the  same  principle  with  reference  to  com- 
pensation :  a  head  of  cases,  which,  considering  the  gross  injustice, 
that  may  be  the  consequence  of  imposing  upon  a  party  terms, 
perfectly  different  from  those,  to  which  he  agreed,  the  Court 
would  be  very  unwilling  to  extend. 

Mm,  14.         ThB   MaSTBE  OF  THE   BoLLS  : 

The  more  I  have  considered  this  case,  the  more  I  am 
satisfied,  that,  independently  of  all  other  objections,  there  is  no 
such  agreement  between  the  parties,  as  can  be  carried  into 
execution.  The  only  agreement,  into  which  the  defendant 
entered,  was  to  purchase  at  a  price,  to  be  ascertained  in  a 
specified  mode.    No  price  having  ever  been  fixed  in  that  mode. 
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the  parties  have  not  agreed  upon  any  price.  Where  then  is  the  Milnes 
complete  and  concluded  contract,  which  this  Court  is  called  upon  gebt. 
to  execute  ?  The  price  is  of  the  essence  of  a  contract  of  sale. 
In  ^this  instance  the  parties  have  agreed  upon  a  particular  [  *407  ] 
mode  of  ascertaining  the  price.  The  agreement,  that  the  price 
shall  be  fixed  in  one  specific  manner,  certainly  does  not  afford  an 
inference,  that  it  is  wholly  indifferent,  in  what  manner  it  is  to  be 
fixed.  The  Court,  declaring,  that  the  one  shall  take,  and  the 
other  shall  give,  a  price,  fixed  in  any  other  manner,  does  not 
execute  any  agreement  of  theirs ;  but  makes  an  agreement  for 
them ;  upon  a  notion,  that  it  may  be  as  advantageous  as  that, 
which  they  made  for  themselves.  How  can  a  man  be  forced  to 
transfer  to  a  stranger  that  confidence,  which  upon  a  subject, 
materially  interesting  to  him,  he  has  reposed  in  an  individual  of 
his  own  selection?  No  substantial  difference  arises  from  the 
circumstance,  that  in  this  case  the  decision  may  ultimately  fall 
to  an  umpire,  not  directly  nominated  by  the  parties ;  as  through 
the  medium  of  the  original  nominees  they  had  an  influence  upon 
the  choice.  No  one  could  be  chosen  without  the  concurrence  of 
the  persons,  in  whose  judgment  they  reciprocally  confided. 

The  case  of  an  agreement  to  sell  at  a  fair  valuation  is 
essentially  different.!  In  that  case  no  particular  means  of 
ascertaining  the  value  are  pointed  out :  there  is  nothing  there- 
fore, precluding  the  Court  from  adopting  any  means,  adapted  to 
that  purpose.  The  case,  in  which  the  Court  has  modified 
particular,  subordinate  parts  of  an  agreement,  falls  far  short  of 
the  decree,  that  is  now  demanded.  Perhaps  some  of  those  cases 
may  be  thought  rather  to  require  defence  for  the  length  to  which 
they  have  gone,  than  to  furnish  a  justification  for  still  farther 
extending  the  discretionary  power,  of  which  they  are  instances. 
The  Court  never  professes  to  bind  a  man  to  any  agreement, 
except  that,  which  he  has  made ;  but  sometimes  holds  the 
agreement,  which  it  executes,  and  that,  which  he  has  made,  to 
be  substantially  the  same  ;  when  to  common  ^understandings  [  *408  ] 
there  is  a  very  perceptible  difference  between  them.  The  Court 
however  has  never  gone  the  length  of  compelling  a  party  to  buy 
or  sell  the  whole  subject  of  his  agreement  at  a  price,  that  he  has 

t  Emery  v.  Wa&e,  8  E.  R.  109  (8  Ves.  505). 


312  1807.    CH.     14  VESEY,  408—409.  [b.b. 


MiLKEs      never  fixed,  and  that  vras  never  fixed  in  any  mode,  to  which  he 
Geby.       has  given  his  consent. 

In  the  case  of  HaU  v.  Warren  f  it  was  rather  assumed  than 
proved,  that,  if  Warren  was  competent  to  enter  into  the 
agreement,  some  means  might  be  fomid  to  carry  it  into 
execution.  That  was  so  little  discussed,  that  the  attention  of  the 
Court  was  not  drawn  to  the  point;  and  the  doubt,  recently 
thrown  upon  that  point  in  the  case  of  Cooth  v.  Jackson,  was  not 
at  all  adverted  to.  I  state  it  as  a  doubt  only ;  as  the  decision 
was  ultimately  upon  a  different  ground:  but  neither  Lord 
BossLYN  nor  Lord  Eldon  conceived,  that  the  Court  could  be 
substituted  for  the  arbitrators  to  make  a  division  of  the  estate. 
The  division  of  an  estate  does  not  imply  more  personal 
confidence,  or  which  other  persons  will  be  less  capable  of 
executing,  than  the  ascertainment  of  value ;  and  the  admission 
there  was,  that  the  defendant  was  instrumental  in  preventing 
the  award  by  private  instructions  to  the  arbitrator.  Upon  the 
principle,  that  a  fixed  price  was  an  essential  ingredient  in  a 
contract  of  sale,  the  ancient  Roman  lawyers  doubted,  whether  an 
agreement,  that  did  not  settle  the  price,  was  at  all  binding. 
Justinian's  Listitutes  and  the  Code  state  that  doubt ;  and  resolve 
it  by  declaring,  that  such  an  agreement  should  be  valid  and 
complete,  when  and  if  the  party,  to  whom  it  was  referred,  should 

[  *^09  ]  fix  the  price ;  otherwise  it  should  be  totally  *inoperative : 
"  qtuisi  nuUo  pretio  8tatuto;"l  and  such  clearly  is  the  law  of 
England. 

I  do  not  know,  that  upon  this  point  there  can  be  any  difference 
between  decisions  at  law  and  in  equity.  If  you  go  into  a  court 
of  law  for  damages,  you  must  be  able  to  state  some  valid  legal 
contract,  which  the  other  party  wrongfully  refuses  to  perform : 
if  you  come  to  a  court  of  equity  for  a  specific  performance,  you 
must  also  be  able  to  state  some  contract,  legal  or  equitable, 
concluded  between  the  parties ;  which  the  one  refuses  to  execute. 
In  this  case  the  plaintiff  seeks  to  compel  the  defendant  to  take 
this  estate  at  such  price  as  a  Master  of  this  Court  shall  find  it  to 
be  worth;    admitting,  that  the  defendant    never    made   that 

t  7  B.  B.  306  (9  Yes.  605).  on  the  Contract  of  Sale  in  the  Oinl 

t  See  references  collected,  Moyle     Law,  Oxford,  1692,  p.  70. 
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agreement ;  and  my  opinion  is,  that  the  agreement  he  has  made 
is  not  substantially,  or  in  any  fair  sense,  the  same  with  that ; 
and  it  could  only  be  by  an  arbitrary  discretion  that  the  Court 
could  substitute  the  one  in  the  place  of  the  other. 

This  biU  must  therefore  be  dismissed  without  costs. 


MiLKES 
V. 

Gkbt. 


HALL  V.  SMITH.t 

(14  Veaey,  426—434.) 
Notice  to  a  purdiaser,  that  there  is  a  lease,  is  notice  of  its  contents. 

The  bill  in  this  cause  prayed  the  specific  performance  of  an 
agreement  by  the  defendant  to  purchase  an  estate  from  the 
plaintiff.  The  purchase  was  by  private  contract  upon  a  par- 
ticular, that  had  been  prepared  with  a  view  to  an  auction ;  by 
which  particular  the  premises  were  described  as  the  manor  of 
Eilmiston,  and  a  mansion-house,  with  776  acres,  in  the  county 
of  Hants,  let  to  Charles  Spyers,  Esq.  on  lease  for  a  term,  of 
which  six  years  will  be  unexpired  at  Michaelmas,  1805,  at  a  clear 
improveable  rent  of  6002.  per  annum :  and  that  by  a  clause  in 
the  lease  the  tenant  is  to  quit  on  twelve  months  notice,  if  the 
proprietor  shall  choose  to  reside  on  the  estate. 

The  defendant  declined  to  complete  the  purchase ;  objecting 
to  some  of  the  covenants  in  the  lease  to  Spyers.    *    ♦    ♦ 

The  answer  represented,  that  the  object  of  the  purchase  by 
the  defendant  was  for  his  residence ;  that  upon  his  inquiring  for 
the  lease  the  plaintiff's  agent  said,  he  had  no  copy ;  but  it  con- 
tained only  the  usual  and  customary  covenants  between  landlord 
and  tenant. 

The  defendant  also  took  objections  to  the  title.  The  parties 
went  into  evidence  upon  the  point,  whether  the  covenants 
objected  to  were  usual  and  customary  covenants  in  that  part 
of  the  country. 

Sir  Samuel  RomiUy  and  Mr.  Bell,  for  the  plaintiff,  desired  a 
reference  to  the  Master  upon  the  title. 

t  JoMB  V.  Bimmer  (1877)  14  Ch.  D.  Beeve  v.  Berridge  (1888)  20  Q.  B.  Div. 
^88,  49  L.  J.  Ch.  775,  43  L.  T.  Ill ;      523, 57  L.  J.  Q.  B.  265, 58  L.  T.  836. 


1807-8. 
Dee,  18. 

RolU  Court. 
Gbakt,  M.B. 

[426] 


[427] 


[429] 
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Hall  Mr.  Fonblanque,  Mr.  Leachf  and  Mr.  Wynne^  for  the  defen- 

Smith.      dant.    *    ♦    * 

^  ^^^  3  Sir  Samuel  HomUlyy  in  reply :    - 

[  482  ]  *    ♦    It  is  not  fieriously  argued,  that  these  covenants,  in 

favour  of  a  tenant,  quitting  possession,  are  unusual  in  husbandry 
leases.  A  purchaser,  apprised,  that  there  is  a  lease,  must  know, 
that  there  are  covenants ;  and  is  therefore  bound  to  call  for  the 
lease,  and  to  see,  what  are  the  covenants ;  which  cannot  be 
stated  in  the  particular.  The  purchaser,  not  taking  that  course, 
takes  the  risk  upon  himself ;  if  the  lease  should  contain  unusual 
covenants.  The  particular  does  not  give  him  to  understand, 
that  this  lease  contains  certain  stipulations  with  the  tenants. 

The  Master  of  the  Bolls   [after  dealing  with  a  question  as 
to  the  construction  of  one  of  the  tenant's  covenants  and 
holding  that    the    same  was    not    inconsistent  with  the 
particulars  of  sale,  continued  as  follows :] 
[  483  1  As  to  the  obligation  to  pay  for  the  improvements,  the  objec- 

tion, as  has  been  observed  by  Sir  Samuel  Romilly,  comes  to  this ; 
that,  if  there  be  any  covenant,  at  all  burthensome  to  the  land- 
lord, the  purchaser  may  object  to  the  title.  That  cannot  be  so. 
When  a  lease  is  stated,  it  is  the  business  of  the  party  to  look  at 
it ;  and  to  see,  whether  there  is  any  covenant,  that  may  materi- 
ally influence  his  judgment  as  to  the  value.  If  the  circumstance, 
that  the  land  was  in  lease,  had  been  concealed,  that  would  be  a 
different  consideration :  but  upon  analogy  to  other  cases,  if  the 
party  has  notice,  that  the  estate  is  in  lease,  he  has  notice  of 
everything,  contained  in  the  leases :  if,  for  instance,  there  is  a 
I  ♦434  ]  covenant  to  renew,  the  purchaser  *  cannot  object,  that  he  had  no 
notice  of  that  particular  covenant.  That  was  determined  by 
Lord  BossLYK.  f 

In  this  case  therefore  there  is  no  ground  either  for  resisting 
the  completion  of  the  contract,  or  for  demanding  compensation. 
There  must  be  a  reference  upon  the  title,  if  insisted  on. 

t  Taylor  v.  Stibhert,  2  E.  E.  278  (2  Ves.  Jun.  437). 
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KEATES  V.  BUETO]S'.t  isos. 

(14  Vesey,  434—437.)  /fl*J5, 28. 

Legacy  to  A.  but  if  the  executors  after  named  shall  think  it  more  for    IlidU  Qmrt. 
his  advantage  to  haye  it  placed  out,  and  to  pay  him  the  interest  for  life,    Grant,  M.R. 
as  they  in  their  discretion  shall  think  fit,  empowering  them  accordingly ;         [  ^-^^  1 
and  directing,  that  after  his  decease  the  said  sum  should  be  diyided 
among  his  children,  and,  for  default  of  children,  over. 

One  of  the  executors  being  dead,  and  the  others  having  renounced, 
the  legacy  was  held  to  be  absolute  in  the  legatee ;  who  had  taken  the 
benefit  of  an  Insolvent  Act. 

Gabbiel  Burton  by  his  will,  dated  the  18th  of  May,  1789, 
made  the  following  disposition : 

'^  I  also  give  and  bequeath  to  my  natural  son  James  Christie 
the  sum  of  2,0002.  of  lawful  money  of  Great  Britain :  but  if  my 
said  executors  hereinafter  particularly  named  shall  think  it  more 
for  the  advantage  of  my  said  natural  son  to  have  the  said  sum 
of  2,000{.  invested  and  placed  out  at  interest  and  to  pay  him  the 
said  James  Christie  the  interest  or  dividends  thereof  during 
his  life  as  and  when  the  same  shall  become  due  and  payable  or 
otherwise  in  such  proportions  and  at  such  respective  times 
manner  and  form  as  they  in  their  discretion  shall  think  fit  and 
proper  in  that  behalf  and  in  such  case  I  do  hereby  authorise 
and  empower  my  said  trustees  and  executors  to  invest  and  place 
out  *the  said  sum  of  2,000Z.  in  the  purchase  of  public  stocks  [*435] 
funds  government  or  other  real  securities  at  interest  as  aforesaid 
in  the  names  of  them  my  said  trustees  and  executors  or  of  the 
survivors  or  survivor  of  them,  and  do  and  shall  pay  unto  him 
the  interest  or  dividends  thereof  in  manner  as  aforesaid  during 
his  natural  Ufe." 

The  testator  then  directed,  that  after  the  decease  of  James 
Christie  the  said  sum  of  2,00OZ.  should  be  divided  among  his 
children  ;  and  for  default  of  children  of  James  Christie  the 
testator  gave  it  over  to  others  of  his  natural  children ;  and  in 
case  of  their  death  in  the  life  of  James  Christie,  or  after  his 
decease  without  issue,  directed,  that  it  should  sink  into  the 
residue. 

The  testator  appointed  four  executors;   of  whom  one  died 

t  Crawford  v.  Farshaw,  '91,  2  Ch.  261,  60  L.  J.  Ch.  683,  65  L.  T.  32. 
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Keates  daring  the  life  of  the  testator;  and  the  others  renonnced 
BuBTOK.  pi^obate.  James  Christie  took  the  benefit  of  an  Insolvent  Act. 
The  bill  was  filed  by  the  assignee  from  the  clerk  of  the  peace 
under  that  Act ;  praying,  that  the  plaintiff,  as  assignee  of  the 
estate  of  Christie,  may  be  declared  to  be  absolutely  entitled  to 
the  legacy.    Christie  had  no  children. 

Mr.  Hart  and  Mr.  R.  Smith,  for  the  plaintiff:  Mr.  Richards, 
and  Mr.  HaU,  for  Christie  the  legatee,  claiming  the 
surplus : 

The  question  is,  whether  the  legacy  of  2,000Z.  is  under  the  cir- 
cumstances and  in  the  events  that  have  happened,  an  absolute 
interest  in  Christie.  It  is  originally  expressed  in  absolute  terms: 
then  follows  the  power  to  the  executors ;  the  exercise  of  which 
would  enable  them  to  control  or  limit  in  part  or  in  the  whole 
that  absolute  interest.  That  power  is  however  to  be  exercised 
[  *436  ]  by  them  *  jointly ;  and  being  now  incapable  of  execution,  one  of 
them  being  dead,  and  the  others  having  renounced,  the  legacy 
is  become  absolute.  This  power  must  be  exercised  by  the 
persons,  to  whom  it  is  given ;  not  by  some  of  them  only,  nor  by 
substitution;  and  is  therefore  absolutely  gone:  and  consequently 
the  legacy  absolutely  vested  in  the  legatee.  The  cases  Peyton 
V,  Bury,j;  and  Graydon  v.  Ilicksyl  go  much  farther.  In  the 
instance  of  a  charitable  bequest,  if  the  party  to  whom  a  discre- 
tion is  given,  declines  to  act,  this  Court  will  upon  a  particular 
principle  exercise  a  discretion:  but  that  is  done  in  no  other 
case. 

Sir  Samuel  Romilly  and  Mr.  CuUen,  for  the  other  defen- 
dants: 

The  question  is,  whether  upon  the  whole  this  legatee  was  to 
have  this  legacy  absolutely,  or  to  receive  the  interest  only.  The 
testator  evidently  had  in  view  some  such  event  as  that,  which 
has  happened ;  and  intended,  that  this  provision  should  not  go 
to  persons,  who  would  take  advantage  of  the  extravagance  of  the 
legatee.  In  no  other  case  could  it  be  for  his  interest  to  recover 
only  the  interest.    If  a  bill  had  been  filed  by  the  legatee  himself, 

t  2  P.  Wxna.  626.  J  2  Atk.  16. 
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under  different  circamstances,  the  Court  would  have  great  Keatks 
difficulty  in  determining,  what  would  be  most  for  his  benefit ;  bubtov. 
though  in  his  present  situation  that  cannot  admit  of  doubt. 

Mr.  Hartf  in  reply,  said,  the  will  must  be  construed  accord- 
ing to  its  import,  without  reference  to  the  circumstances  of  the 
legatee. 

The  Mabteb  of  thb  Bolls  :  [  ^37  ] 

I  have  no  conception,  that  the  Court  will  execute  this  power : 
bat  I  wish  to  look  at  the  will  upon  the  suggestion,  that  this 
legatee  was  originally  entitled  for  life  only. 

Thb  Ma^steb  of  the  Bolls:  Jan. 2$, 

I  have  read  this  will ;  and  it  is  impossible  to  hold,  that  the 
testator  himself  has  made  James  Christie  only  tenant  for  life. 
It  is  true,  dispositions  are  made  of  that  same  estate  after  his 
death  :  but  they  seem  to  proceed  upon  the  supposition,  that  the 
executors  shall  have  exercised  the  powers,  given  to  them  to 
confine  him  to  the  interest  for  life.  The  bequest  is,  in  the  first 
instance,  absolute  and  unqualified :  then  the  power  is  given  to 
the  executors :  but  they  have  not  exercised  it ;  and  they  have 
renounced  the  only  character,  in  which  it  was  competent  to  them 
to  exercise  it.    Therefore  the  interest  remains  absolute. 

This  is  not,  I  apprehend,  such  a  power  as  the  Court  would 
take  upon  itself  to  execute ;  and,  if  it  were,  what  circumstances 
are  there,  authorising  me  to  say,  that  it  is  more  for  the 
advantage  of  a  man  to  take  the  interest,  than  the  principal,  of  a 
Bom  of  money  ? 

The  legatee  must  therefore  be  declared  to  be  absolutely 
entitled  to  the  legacy. 
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1808.  SCOTT  V.  NESBITT. 

•^^^^-  (14  Yesey,  438—447.) 

Eldok,  L.C.  Allowance  in  respect  of  advances  for  supplies  to  a  West  India  estate 

r  43g  ]  by  persons,  acting  as  consignees,  not  under  a  regular  appointment,  but 

with  permission  of  the  owners,  or  by  one  tenant  in  common ;  if  not  upon 
the  ground  of  lien  by  the  colonial  law  or  usage,  upon  the  nature  of  the 
subject,  requiring  expenditure ;  as  in  the  case  of  mines,  alum  works, 
&c.  distinguished  ixom.  a  mere  landed  estate  in  this  country. 

Lien,  after  possession  determined;  as  after  the  death  of  tenant  for 
life  of  a  West  India  estate  for  supplies,  provided  by  him. 

Arnold  Nesbitt,  seised  in  fee  simple  of  one  undivided  third 
part  of  a  plantation  in  Jamaica,  called  Dackenfield  HaJl,  with 
the  stock,  &c.  subject  to  a  mortgage,  by  his  will,  dated  the  14th 
of  March,  1779,  after  directing,  that  all  his  debts  and  funeral 
expenses  should  be  fully  paid  and  satisfied,  gave  all  his  third 
part  of  the  said  estate  to  trustees  to  the  use  of  his  natural  son 
Arnold  Nesbitt,  and  his  first  and  other  sons,  in  strict  settlement, 
with  remainder  in  the  same  manner  to  his  nephew  John  Nesbitt, 
and  his  first  and  other  sons,  and  to  the  testator's  right  heirs. 
The  trustees  and  John  Nesbitt  were  appointed  executors. 

Two  bills  were  filed  by  creditors ;  and  the  Master's  report, 
under  a  decree  for  taking  the  usual  accounts,  having  ascertained, 
that  the  personal  estate  was  greatly  deficient  to  satisfy  the  debts, 
a  sale  of  a  sufficient  part  of  the  real  estate  was  directed  ;  and  an 
account  of  the  rents  and  profits  against  John  Nesbitt ;  who 
admitted,  that  he  had  received  them.  A  commission  of 
bankruptcy  issued  on  the  13th  of  April,  1802,  against  John 
Nesbitt  and  his  partners  Edward  Stewart  and  John  Nesbitt  the 
younger.  The  result  of  two  examinations,  one  put  in  by  John 
Nesbitt,  the  other  by  him  with  the  assignees  under  the 
commission,  was,  that  a  balance  was  due  &om  John  Nesbitt  to 
the  testator's  estate  of  9742.  18«.  lid. 

By  an  order,  made  on  the  16th  of  May,  1805,  upon  a  motion 
for  the  appointment  of  a  consignee  of  the  testator's  West  India 
estates,  it  was  ordered,  that  the  defendant  Jacob  Franks,  who 
[  *439  ]  was  interested  in  the  other  *two-thirds  of  the  plantation,  and  had 
since  the  bankruptcy  of  the  defendant  John  Nesbitt  been  in  the 
receipt  of  the  consignments  of  the  wholei  should  continue  to 
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receive  the  oonsignments  of  the  said  third  part ;  and  an  account  boott 
was  directed  of  the  produce  of  that  third  part,  received  by  him.  nbsbitt. 
Under  that  order  Franks,  being  examined  upon  interrogatories, 
stated  in  his  account,  commencing  on  the  4th  of  May,  1802,  and 
ending  on  the  1st  of  March,  1805,  that  he  had  on  the  1st  of 
March,  1803,  paid  to  the  assignees  of  Nesbitt  &  Co.  in  part  of 
the  debt,  due  to  them  from  the  estate,  8,0002.,  and  on  the  20th  of 
the  same  month  in  full  for  the  balance  8,521Z.  9^.  2d. ;  claiming 
to  be  allowed  those  payments;  which  the  Master  refused  to 
allow ;  on  the  ground,  that  it  appeared  &om  the  examinations 
in  these  causes,  that  no  balance  was  due  in  respect  of  the 
testator's  one-third  of  the  estate ;  and,  on  the  contrary,  a  balance 
was  due  &om  the  defendant  John  Nesbitt,  the  accounting  party, 
in  respect  of  that  third  part. 

Franks  upon  the  refusal  of  the  Master  to  allow  those  claims 
presented  a  petition ;  stating,  that  for  many  years  before,  and 
up  to  April,  1802,  the  house  of  Nesbitt,  Stewart,  and  Nesbitt, 
merchants  in  London,  trading  to  the  West  Indies,  were  the 
consignees  of  the  whole  Duckenfield  Hall  estate ;  and  that  they 
advanced  and  paid  money  for  the  use  and  on  account  of  the 
estate  beyond  what  they  received  from  the  produce ;  and  that 
they  delivered  annual  accounts  according  to  the  usage  of  West 
India  merchants ;  which  were  not  objected  to  by  the  representa- 
tives of  Arnold  Nesbitt,  or  the  persons,  interested  in  his  third  of 
the  estate ;  and  at  the  time  of  the  bankruptcy  there  was  due  to 
the  house  on  that  account  above  10,0002. ;  which  balance  was 
reduced  on  the  1st  of  March,  1808,  by  the  subsequent  receipt  of 
produce  to  6,4972. 10«. ;  that,  as  it  was  necessary  in  *consequence  [  *^^o  ] 
of  the  bankruptcy  to  find  other  consignees,  Franks,  being  unable  to 
find  any  merchant,  who  would  advance  the  said  balance,  and  under- 
take the  consigneeship,  paid  it  himself ;  and  upon  that  payment 
the  assignees  relinquished  to  him  the  consigneeship  of  the  estate. 

By  an  order,  made  upon  that  petition  on  the  21st  of  April, 
1807,  the  LoBD  GHANCBLLoaf  directed  the  Master  to  allow  in 
Franks's  account  of  consignments  the  two  sums,  paid  by  him  to 
the  assignees  of  the  bankrupts,  as  the  balance  of  their  account 
with  the  Duckenfield  Hall  estate. 

t  Lord  Eldoxt. 
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Scott  A  petition  was  presented  by  one  of  the  creditors  of  the  testator 

Nbsbitt.  ^  h^Q,\e  that  order  discharged ;  stating,  that  it  directs  tha 
allowance  of  payments  to  the  bankrupts  of  debts,  due,  not  by  the 
testator,  but  from  John  Nesbitt  to  the  house,  in  which  he  was  a 
principal  partner;  and  though  he  appears  to  be  a  debtor  in 
respect  of  the  estate,  on  account  of  which  the  balance  was  paid  ; 
that  the  house  became  consignees  only  in  consequence  of  the 
attorneys,  appointed  by  Nesbitt  himself,  who  had  no  interest^ 
except  as  executor,  shipping  the  consignments  first  to  him,  and 
afterwards  to  the  house;  that  Franks,  being  the  proprietor  of 
the  other  two-thirds,  in*  1795  joined  with  John  Nesbitt  in 
appointing  attorneys :  but  no  directions  were  given  for 
consigning  or  remitting  the  produce :  the  possession  therefore, 
being  without  authority,  was  tortious ;  and  a  lien  could  not  be 
supported  upon  the  mere  receipt  of  the  consignments ;  that,  even 
if  no  suit  was  depending,  much  more  with  a  suit,  which  wa» 
notice  to  Franks,  he  was  precluded  from  taking  upon  himself  to 
settle  the  account,  and  make  payments,  &c. ;  that,  admitting 
[  *44i  ]  the  advances  to  be  for  stores  and  necessaries,  a  *lien  could  not 
be  sustained  any  more  than  by  a  mason,  building  a  house ;  and 
that  John  Nesbitt,  having  taken  possession  without  title,  and 
consigned  to  his  own  house  of  business,  and  being  credited  for 
profits,  when  any  arose,  cannot  now  throw  the  loss  upon  the 
estate,  without  accounting  for  the  profits. 

The  Master's  report  under  an  inquiry,  directed  upon  that 
petition,  stated,  that,  no  evidence  having  been  laid  before  him, 
he  did  not  find  that  there  is  any  law  or  usage  in  Jamaica  for  a 
lien  either  by  a  consignee,  in  respect  of  supplies,  furnished  to  the 
estate,  or  a  tenant  in  common,  having  made  advances  for  that 
purpose. 

Mr.  Alexander  and  Mr.  Leachy  in  support  of  the  petition : 
Sir  Arthur  Piggott  and  Mr.  DanieU,  for  the  mortgagee : 

The  first  objection  to  the  claim  of  these  allowances  is,  that 
the  consignee  ought,  when  appointed,  to  have  made  the  demand ; 
and,  not  having  done  so,  he  cannot  be  permitted  now  to  make  it 
an  article  of  charge  in  the  account.  The  report  ascertains,  that 
no  evidence  was  produced  of  any  usage  for  a  lien  in  favour  either 
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of  a  consignee,  famishing  to  the  estate  such  articles  as  Scorr 
consignees  are  in  the  habit  of  providing,  or  of  a  tenant  in  nesbitt. 
common,  making  advances  for  that  purpose.  Then,  upon  the 
general  law,  such  a  claim  of  lien  must  stand  upon  express 
contract,  which  is  not  alleged,  or  an  implied  contract ;  which, 
usage  being  negatived  by  the  report,  can  be  inferred  only  from 
the  particular  nature  of  the  dealings  between  the  parties.  It 
cannot  be  put  upon  the  hardship  of  not  permitting  the  party,  by 
whose  advances  the  land  has  been  made  productive,  to  repay 
himself  out  of  the  produce ;  as  a  builder  cannot  maintain  a  lien 
upon  the  house  built  by  him.  The  claim,  as  tenant  in  common, 
*i8  disposed  of  by  the  fact,  that  these  payments  were,  not  [  •^*2  ] 
advances,  made  during  possession,  but  subsequent  payments  to 
the  assignees  of  the  bankrupts.  A  tenant  in  common  cannot  by 
paying  the  debt  of  his  co-tenant  to  a  stranger,  put  himself  in  a 
situation  to  raise  a  demand  of  this  nature.  There  is  no  case  of 
Uen,  where  the  possession  has  not  continued:  nor  has  a  lien 
ever  been  extended  beyond  the  expense  or  labour,  applied  to  the 
particular  subject;  except  perhaps  the  case  of  factors  and 
packers,  who  have  a  lien  for  the  general  balance,  not  confined  to 
the  particular  goods :  but  in  that  case  the  possession  remains. 

(The  Lord  Chancellor  :  There  are  some  cases  of  lien,  though 
the  possession  has  been  taken  away.  In  the  West  Indies  a 
tenant  for  life  having  supplied  the  estate  with  necessaries,  a  lien 
subsists  unquestionably,  after  his  death,  upon  the  inheritance.) 

For  the  Petition : 

In  the  late  case  of  Marryatt  v.  Hooke  t  your  Lordship  acted 
upon  that ;  standing  upon  the  usage  in  the  West  Indies  ;  which 
is  in  this  case  expressly  negatived.  The  tenant  for  hfe  is 
considered  as  an  incumbrancer.  In  Buxton  v.  Snee  X  a  lien  upon 
the  general  equity,  by  receiving  the  benefit,  as  depending  upon 
principles  of  natural  justice,  was  denied.  The  party  may  make 
a  special  contract :  if  he  neglects  to  do  that,  and  confides  in 
personal  credit,  why  should  a  court  of  equity  interfere ;  and  give 
him,  what  he  has  not  contracted  for,  a  lien  upon  the  estate  ?    In 

t  Apparently  not  reported.— F.  P.  J  1  Ves.  Sen.  154. 
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Scott       the  asual  course  of  buBiness  West  India  ^merchants,  making 
Nbbbitt.     advances,  contract  expressly  for  a  real  security. 

Sir  Samuel  RomiUy,  and  Mr.  Hart,  for  the  defendant  Franks : 
Mr.  Trotver,  for  the  assignees  under  the  commission : 

In  a  case  under  these  circumstances,  one  tenant  in  common 
making  great  advances  by  supplies  for  the  benefit  of  the  estate, 
the  Court  cannot  deprive  him  of  the  possession,  by  receipt  of  the 
consignments,  until  he  has  been  completely  reimbursed.  Upon 
any  other  terms  no  person  would  undertake  the  office  of  con- 
signee. A  West  India  estate  in  this  respect  resembles  a  manu- 
factory :  advances  are  always  necessary,  before  any  produce  can 
be  obtained.  The  case,  put  by  your  Lordship,  as  to  the  lien  of 
tenant  for  life  for  his  advances,  bears  some  analogy  to  the  case 
ijQ  the  law  of  this  country ;  that  a  landlord  cannot  determine  a 
tenancy  at  will  without  paying  what  has  been  laid  out  in  a  due 
course  of  husbandry.  Where  parties  are  obliged  to  come  into 
equity  for  an  account  of  the  rents,  and  profits,  received  by  this 
defendant,  while  in  possession,  the  Court  will  grant  the  account 
upon  a  principle  of  fair  and  equal  justice. 

jtfff. 29.      Thb  Lobd  Chancellor: 

The  Master's  report  in  this  case,  that  he  does  not  find,  that 
consignees  or  tenants  in  common  have  any  such  lien  as  is 
claimed,  no  evidence  of  any  such  law  or  usage  having  been  laid 
before  him,  and  that  consequently  this  defendant  has  not  such 
lien  in  either  of  those  characters,  has  disappointed  me 
[•414]  extremely ;  as  I  had  understood  *for  many  years,  that  in  respect  of 
certain  articles  of  supply,  furnished  to  a  West  India  estate,  the 
person,  providing  them,  had  a  species  of  claim  against  the  estate 
itself :  so  in  the  case  of  tenant  for  life,  with  regard  to  the  re- 
mainder; and,  when  I  determined  the  case  of  Marryatt  v. 
Hooke,  I  understood,  that  a  tenant  in  common  would  upon 
similar  principles  be  entitled  in  the  account,  as  against  the  other 
tenants  in  common,  and  the  estate  itself,  to  various  claims, 
which  he  could  not  claim  in  this  country;  considering  the 
nature  of  a  West  India  estate  ;  and  how  far  it  differs  from  a  mere 
estate  of  land  in  this  country.     This  case,  however,  taking  it 
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now,  as  I  must,  according  to  the  retort,  without  reference  to  any       scott 
such  lien,  is  to  be  determined  upon  a  due  application  of  Buch     k6{«bitt. 
principles  of  equity  as  are  applied  to  estates  in  this  country ; 
always  having  regard  to  the  different  nature  of  landed  property 
in  the  West  Indies. 

This  is  represented  as  a  case  of  hardship  on  both  sides ;  and 
with  reference  to  that  it  must  be  recollected,  that  this  is  a  West 
India  estate ;  which,  as  such,  must  be  taken  by  those,  to  whom 
it  is  given,  subject  to  the  expenses  of  management ;  for  let  pos* 
session  be  taken  by  either  tenant  for  life,  remainder-man,  or  the 
eiecator,  who  has  no  interest  in  the  estate,  the  concerns  of  the 
estate  could  not  be  carried  on  without  consignees ;  and  all  moral 
justice  requires,  that  for  what  in  the  fair  discharge  of  their  duty 
they  became  liable  to  in  respect  of  the  management  of  the  estate 
they  should  be  indemnified,  with  priority  to  the  claim  of  those,  who 
have  interests  in  the  estate,  to  be  so  managed,  before  any  person 
can  have  any  benefit  from  it.    If  any  probable  cause  had  been 
laid  before  the  Court,  when  the  decree  was  made,  in  1788,  a 
receiver,  or  consignee  and  manager,  would  have  been  granted ; 
whose  fair  expenses  would  have  been  paid  in  the  first  instance, 
before  this  Court  would  have  permitted  *any  thing  to  be  taken       [  ^445  ] 
by  the  parties  entitled ;  and  it  may  be  represented  rather  as  the 
effect  of  accident,  that  this  question  arises  now,  than  that  a  con- 
signee might  not  have  been  appointed;  who  would  have  been 
immediately  entitled  to  the  benefit,  which  is  now  claimed.     I 
cannot  feel  the  weight  of  the  argument,  which  attempts  to  con- 
found the   house  of  Nesbitt  &  Co.  with  the  individual  John 
Nesbitt.     The  decision  must  be  precisely  upon  the  same  prin- 
ciple, as  if  distinct  persons  were  consignees  of  the  estate ;  ren- 
dering accounts  between  themselves,  as  such,  and  John  Nesbitt, 
representing  the  owners  of  one-third  of  the  estate,  and  Franks, 
as  representing  the  other  two-thirds ;  without  reference  to  the 
circumstance,  that  John  Nesbitt,  the  debtor,  happens  to  be  a 
partner  in  the  house,  to  which  the  consignments  were  made. 

I  must  lay  the  doctrine  of  lien  out  of  the  question ;  except 
with  reference  to  the  distinction  between  an  estate  in  Jamaica 
and  in  this  country  ;  not  upon  principles  of  colonial  law,  but,  as 
they  necesBarily  must  from  the  different  nature  of  the  property 
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Scott-  be  distinguished  upon  principles  of  natural  justice.  I  have  how- 
Nbsbitt.  ever  still  the  opinion  I  held  in  Marryatt  v.  Hooke,  with  regard  to 
a  tenant  in  common  of  a  Jamaica  estate,  that  he  must,  in  respect 
of  the  different  nature,  and  the  expenditure,  belonging  to  the 
management  of  that  property,  be  allowed  the  benefit  of  that 
principle  of  English  law,  that  would  in  this  country  be  given  in 
equity  to  a  person,  having  a  species  of  landed  estate,  which  how- 
ever could  not  be  represented  as  mere  landed  property :  as  a 
tenant  in  common  of  soil,  containing  mines,  or  alum  works :  in 
the  management  of  which  there  must  be  expenditure  incurred, 
as  between  the  tenants ;  and  I  have  no  conception,  that  the 
Court  would  in  such  cases  give  the  account  between  them  with- 
out making  allowances,  that  would  not  be  given  in  the  case  of 
[  ♦44G  ]  an  estate,  to  be  managed  in  the  ordinary  course  of  *husbandry. 
Those,  who  could  claim  under  the  will,  could  not  derive  any 
advantage  from  the  property  without  employing  some  individual 
in  the  character  of  consignee.  This  Court  therefore  will,  as  far 
as  principles  of  equity  permit,  allow  to  consignees  against  the 
estate,  claims,  incurred  for  the  benefit  of  those,  who  are  to  take 
it :  but  that,  I  admit,  cannot  be,  unless  upon  the  circumstances 
of  the  title,  and  the  dealing,  permitted  by  the  parties  with  the 
estate,  the  principles  of  this  Court  will  entitle  it  to  allow  those 
claims. 

The  title  to  this  estate  comes  before  the  Court  upon  the  claims 
of  creditors,  under  a  mere  charge,  no  estate  created  for  that  pur- 
pose, and  of  the  persons,  taking  the  estate,  subject  to  that 
charge.  The  personal  estate  appears  from  the  record  to  have 
been  greatly  insufficient  for  the  demands  of  the  creditors  :  from 
the  death  of  the  testator  therefore  a  necessity  existed  of  resorting 
to  that  charge,  to  make  good  those  demands,  according  to  the 
will ;  and,  if  the  actual  state  of  things  had  been  laid  before  the 
Court  at  an  early  period,  the  Court  would  have  appointed  a  con- 
signee ;  and  in  that  case  would  not  have  taken  the  possession 
from  him,  unless  his  demand  was  paid.  Another  way  of  putting 
this  is,  that  the  creditors,  the  tenant  for  life,  all  interested  in  the 
estate,  stand  by;  and  permit  the  consignments  from  time  to 
time,  whether  under  due  authority,  or  not,  to  be  sent  to  the 
house  of  Nesbitt  &  Co. ;  and  it  is  clear,  that  house,  if  John 
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Nesbitt  had  remained  solvent,  would  have  been  entitled  to  a        Scott 
personal  remedy  against  him  and  Franks :  the  dealing  with  the      NEseirr. 
estate  creating  a  personal  contract;    in  respect  of  which  the 
estate  is  liable. 

Then,  adverting  to  the  charge  upon  the  estate,  and  the  fact, 
that  the  owners  permitted  this  management,  the  question  is, 
whether  there  is  an  equity  for  those,  who  are  *called  upon  in  [  *447  ] 
respect  of  their  personal  liability,  to  insist,  that  the  Court  ought 
to  reimburse  them  the  expenses,  which  would  have  been  allowed, 
if  the  Court  had  put  the  estate  in  the  hands  of  a  consignee  and 
manager.  It  is  not  necessary  to  claim  through  John  Nesbitt : 
the  parties  having  permitted  the  consignees  all  along  to  deal 
with  him,  as  being  entitled  as  owner  of  the  third.  I  think 
farther,  that  Franks's  payment  of  this  demand  of  the  consignees, 
if  that  demand  was  incurred  in  the  due  management  of  the 
estate,  would  entitle  him,  as  tenant  in  common,  independent  of 
the  doctrine  of  lien,  and  any  local  law  or  usage  of  Jamaica :  a 
right,  arising  out  of  the  nature  of  the  estate ;  and  that  would 
equally  attach  upon  estates  in  this  country.  He  would  have  a 
right  to  an  allowance  of  one-third  of  what  he  paid  to  the 
assignees,  before  he  could  be  called  upon  to  pay  over  the  balance. 
The  order  to  make  the  allowances  in  respect  of  this  third  is 
therefore  right. 


KENSINGTON,  |  isos. 

TAYLOR,  j         '*'^''™' '  -^"'Lli' ''' 

(14  Vesey,  447—449.)  Eldon,  L.C. 

A  joint  creditor  not  admitted  to  prove  under  a  separate  commission  of        [  ^^^^  ] 
banlmiptcy  for  the  purpose  of  receiving  dividends  with  the  separate 
creditors;  though  there  was  no  joint  property:  there  being  a  solvent 
partner. 

In  these  petitions  and  three  others  in  the  paper  of  bankruptcy 
the  question  was,  whether  a  joint  debt  could  be  proved  under  a 
separate  commission  for  the  purpose  of  receiving  dividends  with 
the  separate  creditors,  where  there  was  no  joint  estate,  but  there 
was  a  solvent  partner. 

t  Ex  relatione. 
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[b.b. 


Kekbiko- 

TON. 

Taylob, 
Sx  parte. 

[US] 


Mr.  Cooke,  in  sapport  of  the  petition  of  the  joint  creditor 
to  prove,  mentioned  Ex  parte  Elton,^  Ex  parte  Pinkerton;l 
in  which  last  case  there  was  a  solvent  partner,  abroad,  and  not 
likely  to  return ;  and  there  was  no  joint  property ;  and  the  proof 
was  ordered. 


Sir  Samuel  RomiUy,  for  the  assignees,  opposed  the  petition. 

«     «     « 


[  •449  ] 


r  6  Vcu. 
814.  If.  ] 


Thb  Lobd  Chancbllob: 

This  question  respecting  joint  and  separate  creditors  has  been 
much  agitated.  Lord  Thublow  thought,  the  joint  creditors  were 
entitled  to  prove ;  as,  though  the  contract  was  joint,  the  execu- 
tion was  separate.  Lord  Bosslyn,  *when  he  first  came  to  this 
Bench,  preferred  that  rule ;  which  he  had  often  agitated  at  the 
bar :  but  his  Lordship  afterwards  established  the  rule  in  Ex 
parte  Elton.  When  I  succeeded  Lord  Rosslyn,  I  declared,  that, 
though  the  principle  of  that  rule  appeared  to  me  to  be  doubtful, 
the  rule  was  settled ;  and  ought  not  to  be  shaken.  In  Ex  parte 
Pinkerton  I  was  influenced  by  the  circumstance,  that  the  solvent 
partner  was  abroad.  I  think,  in  this  case  a  proof  cannot  be 
made  without  resorting  to  the  solvent  partner. 


t  3  E.  E.  84  (3  Ves.  238). 

t  Ex  parte  Pinkerton^  before  Lord 
Eldon,  20th  April,  1801  :— 

The  prayer  of  the  petition  was  to 
be  at  liberty  to  prove  under  a  separate 
commission  the  sum  of  223/.  \Ss.  Gd, 
upon  a  bill  of  exchange,  drawn  by 
two  persons ;  one  of  whom  was  sol- 
vent, but  abroad,  and  not  likely  to 
return ;  and  the  other  was  the  bank- 
rupt. They  were  connected  only  in 
this  transaction.  There  was  no  joint 
property. 

The  Lord  Chancellor  said,  what- 


ever he  thought  of  a  settled  rule,  he 
should  adhere  to  it,  on  account  of 
the  mischief  arising  from  shaking 
settled  rules ;  but  observed,  that  it 
seemed  very  singular,  that  the  nature 
of  the  debt  should  turn  upon  the 
fact,  whether  there  is  joint  property, 
or  not. 

His  Lordship  made  the  order,  that 
the  petitioner  should  be  admitted  to 
prove  his  debt ;  reciting,  that  it  was 
admitted,  there  was  no  joint  property. 

[The  above  note  is  taken  from  6 
Ves.  814,  n.— 0.  A.  S.] 
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GWYNNE  V.  MUDDOCK.  i8^»- 

Feb,  19,  20. 
(14  Veaey,  488-490.)  

Testator  appointed  his  daughter  in  law  hia  sole  executrix  to  have  and    -"*''**  Omrt. 
enjoy  all  his  real  and  personal  estate,  all  the  goods,  cattle,  chattels   Gbakt,  M.li. 
(enumerating  seyeral  other  articles  of  personal  property),  during  her        [  488  ] 
life ;  but  not  to  diminish  nor  commit  waste  on  the  lands ;  and  his  nighest 
heir  at  law  to  enjoy  the  same  after  her  death. 

An  estate  for  life  only  in  the  whole,  both  real  and  personal  estate ; 
with  remainder  to  the  heir  at  law. 

Thomas  Morgan  by  his  will,  dated  the  11th  of  May,  1785, 
made  the  following  disposition : 

"  I  commend  my  soul  to  God  my  Saviour  and  my  body  to  the 
grave  to  be  buried  by  my  executor  Ann  Williams  my  daughter  in 
law  whom  I  appoint  my  sole  executor  to  have  and  enjoy  all  my 
real  and  personal  estate  all  the  goods  cattle  chattels  cows  and 
oxen  horses  sheep  corn  both  in  haggard  and  sown  together  with 
the  implements  of  husbandry  and  all  the  household  goods  and 
money  now  in  hand  and  in  bonds  during  her  life  but  not  to 
diminish  nor  commit  no  waste  on  the  lands  by  lessening  none  nor 
part  and  my  neyest  aier  at  law  to  enjoy  the  same  after  her  death." 

The  testator  died  a  few  days  afterwards.  The  original  suit, 
instituted  upon  the  bill  of  Ann  Williams,  was  upon  her  death 
revived  by  her  executor  and  residuary  legatee.  A  sum  of  2,000/. 
part  of  the  personal  estate,  had  been  paid  into  Court ;  and,  the 
cause  coming  on  for  farther  directions,  the  question,  who  was 
entitled  under  the  will  of  Thomas  Morgan,  arose  upon  the  claims 
of  the  plaintiff,  as  the  representative  of  Ann  Williams,  of  the 
next  of  kin  of  the  testator,  and  of  his  co-heirs  at  law  ;  who  had 
recovered  in  ejectment. 

Mr.  Richards  and  Mr.  Thomson  ^  for  the  plaintiff,  suggested 
the  construction,  that  the  restriction  upon  the  general  disposition 
of  all  the  real  and  personal  estate  in  favour  of  Ann  Williams 
might  be  applied  only  to  the  *articles  of  personal  property  speci-  [  ♦489  ] 
fically  enumerated ;  and  that  the  words  ''  the  same,"  in  the  last 
clause  could  be  referred  only  to  '*  the  lands,"  the  last  antecedent. 

Mr.  IViUiam  Agar,  for  the  next  of  kin,  contended,  that  the 
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G\^  YNKB     description  "  heir  at  law  "  must  be  considered  with  reference  to 

MuDDocK.    the  nature  of  the  property ;  and  therefore,  applied  to  personal 

estate,  must  mean  the  next  of  kin;   according  to  the  opinion, 

expressed  by  Lord  Alyakley,  (though  not  a  decision)  in  the  case 

of  HoUoway  v.  HollowayA 

Mr.  Alexander,  for  the  heirs  at  law  : 
It  is  true,  Lord  Alyanley  expressed  that  extra-judicial 
opinion;  which  was  not  necessary  to  the  decision:  but  the 
circumstance,  that  distinguishes  that  case  is,  that  it  was  a 
bequest  of  personal  property  only,  viz.  4,000/.  Upon  this  will  the 
fntention  is  clear,  that  some  one  person,  or  one  description  of 
persons,  shall  take,  not  only  the  real,  but  also  the  personal,  estate  : 
a  circumstance,  adopted  by  Lord  Hardwicee  upon  a  question 
of  construction  in  the  case  of  Pyot  v.  Pyot,  J  The  expression 
''the  same,"  must  refer  to  the  real  and  personal  estate;  and 
the  description  of  heir  at  law  must  have  the  technical  effect. 

The  Master  of  the  Bolls  held  clearly,  that  the  words 
''  during  her  life  "  must  be  applied  to  the  whole  subject  of  the 
antecedent  disposition;  that  no  intention  appeared  to  limit  or 
control  the  general  description  of  the  real  and  personal  estate ; 
but  the  subsequent  words  were  merely  an  enumeration  of 
particulars,  of  which  the  testator  conceived  his  personal  estate 
[  *490  ]  to  consist.  The  *other  question  the  Master  op  the  Bolls 
considered  more  doubtful ;  and  suggested,  that  some  other  cases 
had  occurred  upon  the  construction  of  the  words  "  heir  at  law.** 

Feb. 20.      The  Master  of  the  Bolls: 

I  have  not  found  any  case  directly  applicable  :  but  there  is  no 
doubt,  the  heir  at  law,  properly  and  technically  speaking,  may 
take  personal  property,  bequeathed  to  him  by  that  description. 
It  is  always  a  question  of  intention,  what  the  testator  means  by 
the  use  of  such  description.  Where  two  descriptions  of 
property  are  given  together  in  one  mass,  then  the  difficulty 
arises,  who  is  meant ;  for  both  the  next  of  kin  and  the  heir 
cannot  take ;  unless  this  construction  can  be  made,  reddendo 
svigiJa  singulis,  that  the  next  of  kin  shall  take  the  personal 
t  6  E.  B.  81  (5  Vee.  399).  J  1  Vee.  Sen.  335. 
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estate ;  and  the  heir  at  law  the  real  estate.  But  in  this  case  the 
testator  could  not  mean  that ;  for  he  blends  all  the  real  and  per- 
sonal estate  together ;  and  after  the  death  of  Ann  Williams  directs 
that  his  nighest  heir  at  law  shall  enjoy  the  same.  As  both  are 
to  be  enjoyed  together,  it  is  absolutely  necessary  for  the  Court  to 
say,  who  shall  enjoy  both.  It  would  be  contrary  to  the  intention 
to  divide  them ;  and  it  would  be  contrary  to  the  words  to  give  the 
whole  to  the  next  of  kin.  Therefore  the  Court  has  no  alternative 
but  to  adhere  to  the  words  of  the  will ;  and  permit  the  person, 
who  answers  the  description  of  heir  at  law,  to  enjoy  the  whole. 

The  decree  accordingly  declared,  that  the  heirs  at  law  were 
entitled  to  the  capital,  and  the  accumulation  since  the  death  of 
the  tenant  for  life,  Ann  Williams. 


QWTNKB 

r. 
Mdddock. 


THE  EABL  OF  HAEDWICKE  v.  VERNON.f 

(14  Yeeey,  504—512.) 

Interest  and  costs  decreed  against  a  steward,  upon  fraud,  wUful 
concealment,  &c ;  and  in  such  cases,  generally,  there  is  no  limitation 
of  time. 

There  may  be  cases,  in  which  interest  would  not  be  decreed  against  a 
steward,  holding  money  in  his  hands ;  where  that  practice  can  be  said  to 
haye  the  sanction  of  the  principal. 

This  cause  X  came  on  for  farther  directions,  upon  the  Master's 
report. 

By  an  order,  dated  the  9th  of  February,  1799,  it  was  ordered, 
that  the  defendant  Gasamajor  should  deliver  up  the  lease,  dated 
the  26th  of  February,  1790,  to  the  plaintiff ;  and  an  account  of 
what  was  due  in  respect  of  the  rent  according  to  the  verdict  was 
directed ;  to  be  paid,  with  the  costs  of  trying  the  issue,  to  the 
plaintiff  by  the  executors  of  De  Laet.  The  Master  by  his 
separate  ^report,  in  1801,  stated  the  sum  due  on  that  account  to 
be  1,550/. ;  and,  as  to  the  estates,  conveyed  by  the  plaintiff  to 
John  Wright  by  indentures,  dated  the  16th  of  March,  1788,  in 
consideration  of  5,500Z.,  the  Master  stated,  that  the  premises  so 

t  Burdick  v.  Oarriek  (1870)  L.  E.      513. 
5  Ch.  233,  39  L.  J.  Ch.  369,  Harsant         t  Reported  4  B.  B.  244  (4  Yes. 
T.  Blaine  (1887)  66  L.  J.  Q.  B.  611,      411). 


1808. 

Fbb,  27. 

March  3. 


Eldon,  L.C. 

[504] 


[  •SOS  ] 
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The  Eari.  of  conveyed  were  of  mach  greater  value  than  that  sum ;  and  that 

J'Iakdwicke 

V.  Wright    or   De  Laet  afterwards  sold  several  parts    of   those 

ERNON.  premises  for  several  sums,  amounting  in  the  whole  to  6,160/. ; 
reserving  that  part  of  the  premises,  called  Sleapside  Meadow ; 
which  the  plaintiff  elected  to  take  as  owner ;  and  the  Master 
calculated  the  arrear  of  the  rent,  to  which  the  plaintiff  was 
entitled  upon  that  part  of  the  premises,  at  the  sum  of  128Z.  17^. 

The  Master's  general  report,  dated  the  28rd  of  June,  1807, 
stated,  that  the  accounts,  stated  by  Bussell,  of  De  Laet*s  receipts 
and  payments,  as  agent  for  the  plaintiff  in  respect  of  his  estates 
in  the  counties  of  Hertford  and  Middlesex,  from  1770  to  1791, 
were  erroneous,  and  liable  to  be  surcharged  and  falsified  in 
respect  of  several  overcharges  and  omissions,  specified  in  the 
report ;  upon  which  account  the  sum  of  5,281/.  158.  dd.  was 
found  to  be  due  from  the  executors  of  De  Laet  to  the  plaintiff. 

The  plaintiff  having  received  from  De  Laet's  executors  the  sum 
of  1,550/.,  reported  due  to  him  in  respect  of  Casamajor's  lease, 
with  the  costs  of  the  issue,  prayed  an  order  for  the  immediate 
payment  of  the  other  sums  found  to  be  due  to  him :  viz.  660/. ; 
the  excess,  produced  by  the  sale  of  such  parts  of  the  estates, 
conveyed  to  Wright,  as  had  been  sold,  beyond  what  had  been 
accounted  for  to  the  plaintiff:  128/.  lis.  the  arrear  of  the  rent, 
set  upon  Sleapside  Meadow,  and  the  sum  of  5,281/.  158.  9d. 
found  due  upon  the  account  by  the  general  report. 
[  r>OG  ]  The  plaintiff  also  claimed  a  reference  to  the  Master  to  calculate 

interest  upon  the  several  sums,  found  due  to  him,  from  the 
periods  at  which  they  ought  to  have  been  paid  or  accounted  for 
respectively  ;  and  to  tax  his  costs. 

Mr.  Richards,  Mr.  Alexander,  and  Mr.  Spranger,  for  the 
plaintiff,  assuming,  as  a  general  proposition,  that  a  steward  must 
pay  interest  for  money,  retained  in  his  hands,  contended  upon 
the  various  instances  appearing  upon  the  report,  that  this  was  a 
case  infinitely  stronger  for  giving  interest  upon  the  several 
subjects  of  demand ;  and  that  the  costs  must  follow  of  course. 

Sir  Samuel  RomiUy,  and  Mr.  Raynsford,  for  the  defendants, 
the  executors  of  De  Laet. 
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The  Lord  Chancellor:  the  Earl  of 

Habdwigkr 

In  this  case  the  result  of  the  liberty,  given  to  the  plaintiff,  to      y  ^'    , 
surcharge  and  falsify  the  accounts  for  twenty-one  years,  stated 

by  Russell,  is,  that,  instead  of  l,650i.,  the  sum  represented  by  him      * 

to  be  due  to  the  plaintiff,  he  is  entitled  upon  that  account  ^to  a 

sum  exceeding  5,000Z.     The  fact,  that  De  Laet.  was  in  the  habit 

of  paying  his  balances  into  the    banker's,    is    material  with 

reference  to  the  case  of  Lord  Salisbury  v.  Wilkin$(m,\  that  has 

been  mentioned  by  Sir  Samuel  Romilly.     It  appears  to  me, 

alluding  to  the  plaintiff's  letter,  that,  if  he  could  have  satisfied 

himself,  that  the  sum,  ascertained  by  Eussell's  account,  was  all 

that  was  due,  he  was  disposed  to  go  no  farther,  and  to  give  a 

release :  but,  if  he  was  not  disposed  at  that  time  to  enter  into 

the  question,  *  whether  that  was  the  complete  justice  due  to  him,      [  •507  ] 

he  seems  to  have  thought  it  was  not  the  whole  that  was  due. 

Another  subject  of  demand  upon  this  bill  is  the  sale  of  the 
estate  to  Wright :  in  truth  and  substance  De  Laet  himself  being 
the  purchaser  ;  and  part  ot  the  estate  being  in  fact  conveyed  to 
him,  for  no  adequate  consideration ;  as  to  which  Lord  Hardwicke 
has  elected  to  consider  himself  the  owner.  Another  subject, 
brought  into  contest  by  the  bill,  is  the  lease  to  Gasamajor ;  in 
whose  conduct  I  cannot  in  any  part  of  the  case  trace  any  degree 
of  impropriety. 

As  to  the  costs,  as  far  as  the  Court  looked  at  the  object  of 
making  De  Laet  account  for  the  profit  of  the  transaction,  in 
which  Wright  was  represented  as  a  purchaser  for  above  5,000Z., 
and  with  regard  to  which  the  decree  considers  Lord  Hardwicke, 
notwithstanding  that  transaction,  as  the  owner,  the  agent  having 
acted  in  such  a  manner,  that  the  plaintiff  was  entitled  to  the 
whole  benefit  derived  from  it,  it  could  not  be,  nor  was  it,  con- 
tended, that  the  Court  could  have  any  hesitation  in  making  De 
Laet's  estate  pay  the  costs  of  the  suit. 

With  regard  to  the  lease  also,  if  Mr.  Casamajor  could  have 
been  fixed  with  any  impropriety  as  to  that  lease,  which  is  not 
the  case,  it  would  have  been  within  the  power  of  the  Court  to 
charge  him  individually  with  the  difference  of  the  rent :  but  it  is 
not  fit  with  reference  to  his  conduct,  which  is  not  at  all  im- 

t  Cited  in  Lfyrd  Chedwotih  t.  Edwards,  6  R.  E.  213  (8  Yes.  48). 
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The  Earl  ot  peached,  BO  to  charge  him  :  nor  has  that  heen  done :  but  as  to 

Hardwickb 

r.  the  expense  of  drawing  back  the  benefit,  which  would  have  arisen 

**^^^'      to  the  plaintiff,  if  that  lease  had  been  a  proper  one,  it  was  not, 
and  could  not  be,  contended,  that  De  Laet's  estates  should  not 
pay  the  costs  of  that. 
[  508  ]  It  was  however  insisted,  that  as  to  one  article,  viz.  the  point 

raised  by  the  plaintiff,  contending,  that  the  account,  settled  by 
Bussell,  was  to  be  considered  as  altogether  open,  and  that  the 
settlement  was  to  have  no  effect  whatsoever,  the  decree,  merely 
giving  liberty  to  surcharge  and  falsify,  is  to  be  considered  a 
decision  against  the  plaintiff  as  to  that ;  and  therefore  the  costs 
of  that  part  of  the  bill  should  be  paid  by  him.  That  is  not  my 
opinion.  If  the  plaintiff  contended  for  too  much  upon  that  part 
of  the  case,  the  defendants  also  sought  with  reference  to  that  a 
great  deal  more  than  they  were  entitled  to ;  and,  if  the  costs 
could  be  separated,  the  best  decision  would  be,  that  with  refer- 
ence to  that  there  should  be  no  costs  to  the  hearing  upon  either 
side.  But  that  article  is  so  trifling,  that  there  would  be  no  use 
in  making  the  distinction.  The  best  decision  therefore  will  be  to 
give  the  costs,  generally. 

The  most  important  question  is  as  to  the  demand  of  interest. 
It  is  a  question  with  a  receiver  of  all  the  rents  and  profits,  the 
produce  of  enfranchisements,  the  sale  of  woods,  &c.  originally 
appointed  by  the  plaintiff's  father,  at  a  salary ;  and  the  inten- 
tion seems  to  have  been,  that  at  certain  periods  the  receiver 
should  pay  what  he  received  at  the  bankers.  The  plaintiff  suc- 
ceeding his  father  in  the  year  1770,  the  receiver  continued  in  the 
employment  of  the  guardians ;  who  did  not  very  minutely  and 
accurately  investigate  the  accounts.  The  plaintiff,  being  of  age 
in  the  year  1778,  De  Laet  was  continued  as  receiver  with  almost 
entire  confidence  reposed  in  him  by  Lord  Hardwicke,  until  the 
dissatisfaction  arose,  that  induced  his  Lordship  to  call  for  the 
accounts.  The  result  of  the  whole  as  to  this  part  of  the  case  is, 
that  De  Laet,  standing  in  this  relation,  has  by  charging  the 
plaintiff  with  payments,  that  never  were  made,  and  withholding 
[  *509  ]  credit  for  sums,  certainly  received,  placed  himself  *in  this  situa- 
tion ;  that  upon  Bussell's  account  he  had  withheld,  contrary  to 
the  faith  of  his  implied  contract,  the  sum  of  1,650Z. ;  and  by  the 
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Master's  report  a  farther  sum,  to  a  very  considerable  amount,  is  The  Basi.  or 
now  found  to  be  due  from  his  estate  upon  the  general  account.  ,^. 

Under  these  circumstances,  it  has  been  contended,  first,  that  Vebnox. 
interest  is  not  to  be  paid  :  secondly,  if  it  ought  to  be  paid,  that 
the  Court  is  called  upon  to  look  with  anxiety  for  some  time,  that 
may,  consistently  with  principles,  and  all  the  considerations,  to 
which  courts  of  equity  attend,  be  said  to  be  the  proper  period, 
from  which  it  is  to  run.  There  are  very  few  cases  upon  the 
question,  how  far  a  steward  is,  or  is  not,  to  pay  interest  for  sums 
withheld  ;  and  I  do  not  know,  that  any  general  rule  can  be  laid 
down  ;  as  I  must  look  at  the  circumstances  of  the  cases,  that  have 
been  alluded  to  by  Sir  Samuel  Romilly.  If  a  steward  is  permitted 
by  his  employer  to  hold  money,  and  is  not  called  upon  for  his  ac- 
counts, and  the  employer  can  be  said  to  have  given  a  sanction  to 
that  practice  by  his  conduct,  there  may  be  cases,  in  which  in- 
terest would  not  be  decreed.  In  the  case  of  Wilkinson,  steward 
to  Lord  Salisbury,!  I  have  a  strong  recollection,  not  that  Lord 
Thublow  felt  any  difficulty  upon  the  question,  whether  in  many 
cases  a  steward  might  not  be  charged  with  interest,  but  in  that 
case  the  mode  of  dealing  was  such,  that  it  might  be  taken  to  be 
a  sort  of  authority,  given  to  the  steward,  habitually  to  hold 
money  in  his  hands  ;  that  in  truth  Lord  Salisbury  had  made  the 
steward  his  banker ;  expected  always  to  be  supplied  by  him  with 
money;  had  sometimes  overdrawn  him;  and  that  Wilkinson 
was  authorised  to  conceive  himself  in  this  situation,  that  he 
was  to  have  money  ready,  whenever  it  should  be  called  for. 

This  case  is  perfectly  different  from  that.  The  duty  of  De  [  5io  ] 
Laet  required  him  to  receive  the  money,  to  hand  in  accounts, 
and  to  pay  the  money  to  others,  upon  the  notion,  understood  by 
every  one,  that  he  was  from  time  to  time  to  pay  all,  that  he  had 
received :  a  case  therefore  upon  the  report  of  the  Master  going 
much  beyond  that ;  and  upon  the  whole  this  is  a  case  of  wilful 
concealment  of  what  had  been  received.  Laying  out  of  the  case 
altogether  any  principle,  arising  out  of  the  circumstance,  that  De 
Laet  was  from  time  to  time  to  pay  the  money  into  the  bankers ; 
and,  supposing  that  not  to  exist  in  the  case,  there  is  that  species 
of  concealment  and  over-charges,  grounded  in  fraud,  which  of 

t  L<»rd  Salishury  v.  WUkinaon,  cited  6  B.  B.  213. 
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Thb  Eabl  of  themselves  would  authorize,  and  require,  the  Court  to  charge 
,,.  him  with  mterest. 

Vernon.  j  cannot  discover  any  difference  between  the  implied  contract, 

supposed  to  arise  out  of  the  duty  of  trustees,  assignees,  and 
executors,  though  certainly  differing  widely  in  character,  and  the 
implied  contract  of  a  receiver  and  agent ;  who  is  bound  faithfully, 
diligently,  and  accurately,  to  account,  at  least  when  called  upon; 
and  not  to  suppress,  conceal,  or  overcharge.  There  is  no 
ground,  that  can  be  urged  for  charging  interest  against  a 
receiver,  that  will  not  authorize  it  against  De  Laet. 

There  is  another  consideration,  upon  which  the  judgment, 
that  I  am  about  to  pronounce,  may  by  many  persons  be  thought 
a  miscarriage :  I  therefore  notice  it,  that  it  may  not  be  mis- 
understood. The  demand  was  made  at  the  Bar  upon  the  part 
of  the  plaintiff  for  interest,  to  be  paid  from  the  year  1770  to  this 
time ;  charging  interest  upon  the  accounts,  as  they  would  stand 
annually  rectified,  from  that  time  to  this.  Lest  mischief  should 
arise  from  the  want  of  such  a  declaration,  I  now  state,  that,  hard 
I  •511 J  as  it  may  be  upon  persons,  who  succeed  to  property,  subject  *to 
demands  of  this  nature,  by  the  circumstance,  that  the  fraud  was 
not  discovered  until  after  the  death  of  the  parties,  implicated  in 
it,  defeating  the*  expectations  of  those,  who  succeed  them,  I 
think,  the  Court  is  in  general  cases  justified  in  saying  to  a 
steward,  or  to  those  who  represent  him,  that  if  upon  subsequent 
inquiry  it  turns  out,  that  he,  who  ought  to  have  kept,  and 
annually  to  have* rendered,  accurate  accounts,  and  to  have  paid 
the  balances,  has  wilfully  concealed  sums  that  he  had  received, 
and  charged  his  principal  with  payments  which  he  never  made, 
with  whatever  hardship  it  may  be  attended,  there  is  a  principle, 
that  in  general  cases  would  authorize  the  Court  to  say,  there  can 
be  no  period,  however  remote,  through  which  the  Court  will  not 
look,  for  the  purpose  of  setting  such  an  account  right.  But 
upon  a  circumstance  in  this  case  I  am  called  upon  by  the 
plaintiff  himself  not  to  carry  the  interest  so  far  back ;  and  that  is 
the  principle,  upon  which  the  plaintiff  seemed  himself  to  think  it 
right  to  deal,  when  he  called  for  the  accounts  of  twenty-one 
years.  I  think  therefore,  that,  all  matters  between  De  Laet  and 
this  family  being  considered,  but  with  more  tender  consideration 
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than  if  he  had  been  a  mere  stranger,  the  plaintiff  seems  to  have  The  Easl  of 
been  of  opinion,  that  he  oaght  to  be  satisfied  with  the  result  of  r. 

the  account,  at  that  time  fairly  taken  ;  and  upon  the  pleadings     ^^^^^n. 
he  would  have  taken  the  sum  of  1,6502. ;  if  that  had  been  the  sum 
dne,  without  calling  for  interest  upon  the  items  in  the  account, 
forming  that  sum. 

It  may  be  said,  if  the  plaintiff  would  have  been  satisfied  with 
that,  De  Laet's  conduct  in  giving  that  account,  instead  of  then 
giving  a  fair  account  of  what  was  then  due,  has  removed  him 
from  the  situation,  in  which  Lord  Hardwicke  meant  that  prin- 
ciple to  govern.  The  answer  to  that  is,  that,  though  I  do  not 
agree,  that  upon  the  form  of  the  pleadings  interest  ought  not  to 
be  given,  I  think,  *if  the  plaintiff  meant  to  ask  interest  from  an 
earlier  period  than  the  time  when  that  balance  was  rendered,  [  •512  ] 
the  bill  ought  to  have  pointed  out  directly,  that  he  did  mean 
that.  He  has  not  made  that  demand  ;  and  I  infer,  that  it  was 
not  his  intention ;  but  that  his  intention  was,  that,  the  balance 
at  that  time  being  stated,  the  demand  for  interest  should  be  con- 
fined to  what  should  appear  to  be  the  balance  at  that  time ;  and 
there  was  no  reason,  why  interest  should  be  paid  upon  those 
accounts  that  had  been  rendered.  The  time,  from  which  the 
interest  is  to  be  computed,  is  the  period  when  Bussell  gave  that 
balance  of  1,6502. :  viz.  May,  1792.  Interest  must  also  be  paid 
bj  De  Laet's  estate  (not  by  Casamajor),  upon  the  difference  of 
the  rent  from  the  time  that  demand  was  constituted,  at  41.  per 
cent. ;  and  interest  must  also  be  paid  upon  the  sum  of  660Z.,  from 
the  time  it  was  received ;  and  all  the  costs  must  be  paid  by  the 
estate  of  De  Laet. 


MELLI8H  V.   HELLISH. 

(14  Vesey,  516—517.) 

Interest  not  given  upon  arrears  of  mamtenance  any  more  than  upon 
arrears  of  a  jointure. 

T918  cause  coming  on  for  farther  directions,  a  reference  to  the 
Master  was  prayed  for  a  computation  of  interest  upon  two  sums, 
that  had  been  reported  due  for  maintenance. 


1808. 
March  4. 


Rolls  Covrt. 
Grant,  M.It. 

[516] 
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Clabkb      that  the  specific  performance  of  a  written  agreement  could  not 
Qramt.      ^^  barred  by  parol  evidence,  produced  by  the  defendant. 

[  522  ]  Sir  Samuel  RomiUy  and  Mr.  David  Jones,  for  the  defen- 

dant : 

The  facts,  on  which  the  defendant  relies,  are  satisfactorily 
proved.  The  evidence  of  the  parol  stipulation  is  confirmed  by 
the  applications  to  Mrs.  Jackson,  and  by  the  circumstances 
of  the  admeasurement,  and  the  possession  of  the  defendant, 
conformable  to  that  stipulation,  and  not  to  the  written  agree- 
ment. These  facts  are  sufficient,  not  only  to  rebut  the  equity 
set  up  by  the  plaintiffs,  but  even  to  raise  an  equity  in  favour  of 
the  defendant,  that  would  entitle  him  to  have  the  contract,  as  he 
represents  it,  executed.  In  the  case  of  The  Marquess  of  Towns- 
hend  v.  Stangroomf  the  Lobd  Ghancbllob  admitted  parol 
evidence  as  a  bar  to  a  specific  performance  of  a  written  contract. 
The  plaintiffs  by  their  applications  to  Mrs.  Jackson,  recognised 
and  confirmed  the  parol  agreement;  and  the  admeasurement, 
the  long  possession  of  the  defendant,  which  had  been  conform- 
able to  that  agreement,  and  not  to  the  written  contract,  and  the 
acknowledgment  of  the  defendant  as  tenant  by  the  plaintiffis 
during  the  whole  time,  which  the  receipts  incontestibly  proved, 
establish  in  the  most  satisfactory  manner  the  case  of  the  defen- 
dant. These  circumstances  amount  to  a  part-performance, 
amply  sufficient  to  take  the  case  out  of  the  statute.  The  parol 
agreement,  coupled  with  this  part-performance,  constitutes  a  col- 
lateral independent  agreement,  distinct  from  that,  which  had 
been  reduced  to  writing;  and  which,  being  subsequent  to  such 
written  agreement,  superseded  and  annulled  it.  A  parol  agree- 
ment, coupled  with  part-performance,  is  of  equal  validity  in  this 
[  *G23  ].  Court  with  a  written  contract.  *  It  is  clear,  that,  if  the  defendant 
had  filed  a  bill,  he  would  have  been  entitled  to  a  specific  per- 
formance, conformable  to  the  case,  which  he  represents  by  his 
answer,  and  has  made  out  in  evidence.  The  case  of  Legal  and 
Miller,  I  and  another  in  yiner,§  cannot  be  distinguished  from  this. 

t  6  B.  E.  312  (6  Ves.  328).  §  Vin.  622,  pi.  38,  4  Geo.  U. 

i  2  Ves.  Sen.  299. 
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The  Mastbb  of  the  Bolls:  Clarke 

This  is  a  bill,  filed  by  the  plaintifiFs,  who  are  trustees  of  a  Gbakt. 
charity,  called  Wilkes's  charity,  for  a  specific  performance  of  an 
agreement,  entered  into  by  them  with  the  defendant.  It  does 
not  appear  from  the  pleadings,  what  the  power  of  the  trustees  is 
with  regard  to  the  granting  of  leases.  A  point  is  raised  by  the 
answer,  whether  they  have  a  power  to  make  leases  for  sixty 
years.  It  is  not  however  necessary  to  discuss  that  question,  in 
order  to  decide  this  case.  The  main  ground  of  the  defence,  here 
made,  is  a  parol  agreement,  said  to  have  been  entered  into  at  the 
same  time  with  the  written  agreement,  and  made  previously  to 
its  being  signed.  On  this  two  questions  arise.  First,  as  to  the 
competency  of  the  evidence ;  and,  secondly,  as  to  its  sufficiency. 
I  am  of  opinion,  that  it  is  competent  for  the  defendant  to  offer 
this  evidence. 

The  agreement  was,  that  the  defendant  was  to  have  a  lease 
for  sixty  years  of  an  acre  of  ground,  called  Bloody  Wort ;  which 
included  a  wharf ;  and  to  which  was  to  be  superadded  half  an 
acre,  part  of  a  close,  then  held  by  a  Mrs.  Jackson ;  and  which  is 
defined  in  the  written  memorandum  of  agreement.  It  is  stated 
by  the  defendant,  that,  before  he  signed  the  written  agreement, 
he  stipulated,  that  he  should  be  at  liberty  to  propose  alterations 
as  to  the  precise  spot,  to  be  taken  from  Mrs.  Jackson's  close,  to 
be  added  to  the  Bloody  Wort;  and  *that  this  was  expressly  [  *524  ] 
assented  to  by  the  trustees.  If  the  evidence  be  admissible,  it 
appears,  that  this  written  agreement  was  only  signed  in  con- 
sequence of  the  promise  of  the  four  trustees  to  consent  to  such 
alterations  with  regard  to  the  spot,  as  would  be  for  the 
convenience  of  the  defendant :  so  that  but  for  this  promise  there 
would  probably  never  have  been  any  agreement  at  all.  It  would 
then  be  against  equity,  and  a  fraud  on  the  defendant,  to  insist 
upon  his  performance  of  an  agreement,  which  he  only  signed  on 
the  faith  of  an  alteration  being  made  in  one  of  its  terms.  It 
has  been  ruled,  that  it  is  not  open  to  a  plaintiff  to  supply  or 
correct  a  term  of  a  written  agreement  by  parol :  f  but  it  has 
never  been  determined,  that  a  defendant  cannot  set  up  a  parol 

t  Hieh  v.  Jackson,  4  Br.  C.  C.  514 ;      Toumshend  t.  Stangroom^  6  E.  E. 
see  5  E.B.  317;    The  Marquees  of      312. 

K  1 
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Clarke      engagement  in  opposition  to  a  party,  who,  having  entered  into 
Grant,      it,  seeks  to  have  a  written  agreement  specifically  performed 
independently  of  it.    The  Statute  of  Frauds  has  not  altered 
the  situation  of  a  defendant,  against  whom  a  specific    per- 
formance is  prayed.    A  defendant  in  such  a  case  may  give  the 
same  evidence  now,  which  he  might  have  given  before;  and 
Lord  Thurlow  in  Pember  v.  Mathers  t   went  the   length   of 
making  a  parol  promise  avail  in  the  case  even  of  a  plaintiff;  and 
decreed  a  specific  performance  on  the  ground  of  it.    That  was  a 
bill  for  a  specific  performance,  brought  by  the  original  lessees  of 
a  leasehold  estate,  against  the  assignee  of  the  lease  on  his  parol 
undertaking  to  indemnify  the  plaintiffs  against  all  rents  and 
covenants,  to  be  paid  or  kept  on  the  part  of  the  lessee,  and  to 
execute  a  bond  for  such  an  indemnity.    The  assignment  had 
been  made  by  a  sale  by  auction  ;  and  the  conditions  of  sale  did 
[  *o25  ]      not   stipulate  the  *  indemnity :    but  it  rested  only  on  parol 
evidence.    Lord  Thurlow  held  this  evidence  to  be  admissible ; 
and  laid  it  down,  that,  where  the  objection  is  taken,  before  the 
party  executed  the  agreement,  and  the  other  side  promise  to 
rectify  it,  it  is  to  be  considered  as  a  fraud  on  the  party,  if  such 
promise  is  not  kept.    There  being  in  that  case  a  doubt  as  to  the 
sufficiency  of  the  evidence,  establishing  the  parol  undertaking  to 
indemnify,   entered    into    by   the  defendants.  Lord  Thurlow 
directed  an  issue  to  be  tried,  whether  such  promise  was  made  on 
the  day  of  the  execution  of  the  assignment ;  and,  it  being  found 
in  the  affirmative,  the  plaintiff  had  a  decree  for  a  specific  per- 
formance.   Without  saying,  how  far  it  would  be  proper  to  go 
the  whole  length  of  that  case,  and  on  the  ground  of  such  a 
promise  to  decree  a  specific  performance,  there  can,  I  think, 
be  no  doubt,  that  a  defendant  is  at  liberty  to  urge  such  a 
parol  promise  as  a  bar  to  a  specific  performance  of  a  written 
agreement. 

The  next  question,  is  whether  there  be  sufficient  evidence  in 
this  case  to  prove  the  alleged  promise. 

I  think,  the  evidence  of  the  witness,  who  swears  to  the  parol 
agreement,  is  open  to  some  of  the  observations  made  upon  it ; 
and  had  it  rested  with  him  alone,  I  should  have  directed  an 

t  1  Br.  C.  0.  64. 
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inqniry  mth  regard  to  it ;  but  his  testimony  is  corroborated  by  Clabki 
other  evidence  in  the  cause ;  to  which  no  exception  lies ;  and  by  obant. 
the  circumstance  of  the  survey  of  the  land  having  been  made  by 
the  direction  of  the  trustees  according  to  the  parol  agreement.  I 
therefore  think,  the  bill  must  be  dismissed ;  unless  the  plaintiffs 
will  agree  to  execute  such  a  lease,  as  the  defendant  has  submitted 
he  is  ready  to  accept. 


BONNETT  V.   SADLER.  isos. 

(14  Veeey,  5:6-529.)  ^^f^'^\,^ 

Injunction  against  proceeding  with  alterations  in  a  house  under  an 
agreement  for  a  lease ;  upon  circumstances,  that  would  probably  prevent   Eldon,  L.C, 
a  specifio  performance ;  viz.  surprise,  the  effect  of  fraudulent  misrepre-        [  526  ] 
sentation  and  concealment,  and  the  particular  nature  of  the  alterations, 
for  the  oonyersion  of  a  private  house  to  the  purpose  of  a  coachmaker's 
business;  wholly  changing  the  nature  of  the  subject. 

A  MOTION  was  made  for  an  injunction,  to  restrain  the  defen- 
dants from  proceeding  to  pull  down  the  front  of  a  house  in  Lisle 
Street,  and  from  turning  the  upper  rooms  into  lofts,  &c.  for  the 
purpose  of  carrying  on  the  business  of  coachmakers. 

The  circumstances,  under  which  this  injunction  was  prayed, 
upon  the  affidavits  were  these.  The  plaintiffs,  coachmakers  in 
Lisle  Street,  were  owners  of  the  house,  which  was  the  subject 
of  this  suit :  a  private  house,  next  to  that,  in  which  they  carried 
on  their  business.  The  defendants  applied  to  them  for  a  lease  of 
that  house;  stating  themselves  to  be  shoemakers;  but  after- 
wards representing  that  to  be  a  mistake;  and  asserting,  that 
they  were  not  engaged  in  any  trade ;  and  wanted  the  house  as  a 
private  house.  An  agreement  was  accordingly  executed  for  a 
lease  for  twenty-one  years ;  the  lessees  to  lay  out  lOOL  upon 
exterior  repairs  under  the  direction  of  the  plaintiffs.  As  soon  as 
the  defendants  had  obtained  possession  under  the  agreement,  they 
immediately  proceeded  to  make  the  necessary  alterations  in  the 
house  for  the  purpose  of  carrying  on  the  business  of  a  coach- 
maker  ;  and  the  house,  being  very  old,  was  from  what  had  been 
aheady  done  in  danger  of  falling. 

Sir  Samuel   RomiUy,  Mr.  Thornaon,  and    Mr.    Wyatt,   in 
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Sadler. 


[627] 


March  16. 


[  •528  ] 


support  of  the  motion,  relied  upon  the  dangerous  state  of  the 
house  in  consequence  of  the  alterations ;  admitting,  that,  without 
that  fact,  the  conduct  of  the  defendants,  though  amounting  to 
a  very  bad  faith,  would  not  be  a  ground  for  the  interference  of 
the  Court. 

The  Lord  Chancellor  granted  the  injunction  until  answer  or 
further  order ;  observing,  that  he  did  so  upon  two  grounds:  first, 
the  special  ground  stated :  secondly,  that,  though  the  Court  will 
not  prevent  a  man  from  carrying  on  his  business  in  a  house, 
which  he  had  taken,  yet  the  business  of  a  coachmaker  is  of 
such  a  nature,  that  it  requires  the  alteration  of  the  house  from 
top  to  bottom :  it  is,  not  merely  the  conversion  of  the  lower  part 
into  a  shop,  but  a  complete  alteration  of  the  property. 

Mr.  Ricliards  and  Mr.  CuUen,  for  the  defendants,  upon  the 
answer  coming  in  moved  to  dissolve  the  injunction ;  insisting 
upon  a  clause  in  the  agreement  against  the  exercise  of  any 
offensive  trade. 

In  support  of  the  injunction  the  case  of  Phillips  v.  The  Duke 
of  Buckingham^  was  mentioned,  as  having  analogy  to  this  case. 

The  Lord  CnAXCEiiLOR : 

My  opinion  still  continues,  that  under  these  circumstances 
this  injunction  was  proper ;  notwithstanding  the  clause,  providing, 
that  the  lessees  shall  not  carry  on  any  offensive  trade :  an  admis- 
sion certainly,  that  they  may  carry  on  some  trade;  and  it 
cannot  be  contended,  that  this  particular  trade  falls  within  the 
meaning  of  that  provision.     It  struck  me,  first,  upon  the  fraud, 
that,  while  this  rested  in  treaty,  it  would  be  a  serious  question, 
whether,  *if  the  plaintiffs  brought  an  ejectment,  it  would  be 
possible  for  a  court  of  equity  to  say,  that,  as  this  agreement  had 
been  entered  into,  they  ought  not  to  be  permitted  to  proceed  at 
law ;  and,  if  that  is  highly  doubtful,  secondly,  whether  the  state 
of  the  premises  ought  to  be  altered,  while  that  doubt  existed.    I 

t  1  Yem.  227.  It  appears  how-  against  the  Duke  of  Buckingham, 
ever  from  the  Begiater's  book,  that  See  Mr.  Baithby's  note  (2)  2nd  edit, 
a  specifio  x>eiformanoe  was  decreed     229. 
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do  not  enter  into  the  question  in  the  case  of  Phillips  v.  The  Duke  Bonhbtt 
of  Buckingham :  but,  with  reference  to  such  a  transaction  as  was  sadlbb. 
the  subject  of  that  cause,  though  certainly  Lord  Thublow 
intimated  a  doubt,  t  whether  a  man,  treating  with  a  third  person, 
in  trust  for  a  second,  whom  he  had  refused  to  deal  with,  could 
therefore  set  it  aside,  I  cannot  possibly  admit,  that  it  may  not 
onder  some  circumstances  be  a  decisive  answer  to  a  bill  for  the 
specific  performance  of  an  agreement.  There  had  been  several 
instances  of  the  same  name,  or  the  same  sign,  being  set  up  next 
door,  or  opposite,  to  a  tradesman :  there  could  be  no  doubt  of 
the  view;  or  that  the  party  might  do  so:  but  that  is  very 
different  from  the  case  of  an  agreement  for  a  lease,  obtained  from 
the  ovmer  of  the  original  shop  with  a  studious  concealment  of  the 
object :  or  a  landlord  from  motives  of  kindness  to  an  old  tenants 
letting  to  him  a  farm  upon  lower  terms  than  he  would  let  it  to 
any  other  person ;  and  that  tenant,  being  informed  by  the  land- 
lord, that  he  would  not  upon  any  account  let  that  farm  to  a 
particular  individual,  (from  some  clashing  interests  in  mines) 
declaring  himself  a  trustee  for  that  person.  This  Court  would 
pause  long,  before  it  would  execute  an  agreement  under  such 
circumstances. 

Under  the  circumstances  of  this  case  it  cannot  be  represented, 
that  these  defendants  did  not  take  this  agreement  for  a  lease 
nnder  surprise,  produced  by  a  studious,  artful,  and  what  this 
Court  calls  fraudulent,  concealment,  *for  the  very  purpose  of  [  *529  ] 
obtaining  a  lease,  which  they  knew  the  plaintiffs  would  not  have 
granted,  except  under  the  effect  of  that  concealment.  There  is 
however  still  more  in  this  case.  These  articles  are  most  cauti- 
ously drawn  with  reference  to  this  sort  of  subject.  They  are 
not  to  have  the  lease,  until  the  sum  of  1001.  shall  be  laid  out  to 
the  satisfaction,  or  under  the  direction,  of  the  lessors,  or  their 
surveyor.  If  the  lessees  knew,  or  strongly  suspected,  that  the 
lessors  would  have  objected  to  what  they  proposed,  if  their  atten- 
tion had  not  been  withdrawn  from  the  subject,  that  is  another 
circumstance,  upon  which  the  Court  would  pause,  before  it  would 
change  the  nature  of  the  premises.  If  the  effect  of  that  change 
will  be  an  entire  alteration  of  the  nature  of  the  property,  I  am 

t  1  Br.  C.  C.  95,  Lard  Imham  v.  ChUd. 
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not  prepared  to  say,  the  Court  would  not  interpose :  but  the  very 
manner  of  making  the  shop,  when  the  expenditure  is  to  be  under 
the  direction  of  the  lessor,  must  be  looked  to,  before  the  contract 
should  be  executed.  Another  consideration  also,  that  this  total 
and  absolute  change  of  the  nature  of  these  premises,  which  are  to 
be  left  in  repair  under  the  ordinary  covenants,  must  increase  the 
reluctance  of  the  Court  to  execute  such  an  agreement.  Upon  these 
grounds,  on  which  I  granted  this  injunction,  my  opinion  is  very 
clear,  that  it  ought  to  be  continued. 


1808. 
leb.  16. 

JRolU  Conrt. 
Grant,  M  R. 

[647] 
[  •548  ] 


LOWES  V.  LUSH. 

(14  Vesey,  547—550.) 

An  act  of  bankruptcy  by  a  vendor  is  a  sufficient  defence  to  his  suit 
for  specific  performance  of  a  contract  for  the  sale  of  real  estate. 

The  bill  prayed  a  specific  performance  of  an  agreement  by  the 
defendant  for  a  purchase  from  the  ^plaintiff.  Under  the  usual 
reference  as  to  the  title  an  objection  ^as  taken,  on  behalf  of  the 
purchaser,  upon  a  deed,  executed  by  the  plaintiff  with  a  view 
to  the  sale,  as  amounting  to  an  act  of  bankruptcy ;  being  an 
assignment  of  all  his  effects.  Upon  that  ground  an  exception  was 
taken  by  the  defendant  to  the  Master's  report  in  favour  of  the 
title:  the  plaintiff  in  his  examination  having  sworn,  that  he 
owed  no  debt,  upon  which  a  commission  of  bankruptcy  could 
issue. 


Sir  Samuel  RomiUy,  Mr,  Fonblanque^  and  Mr,  Owen,  in 
support  of  the  exception : 

The  Court  will  not  compel  a  purchaser  to  take  a  doubtful  title ; 
as  this  must  now  be  by  the  effect  of  the  deed,  that  has  been 
executed.  It  is  sufficient  for  a  purchaser  to  shew,  as  an  objection 
to  the  title,  that  an  act  of  bankruptcy  has  been  committed; 
without  proceeding  to  shew,  that  there  was  a  debt,  upon  which  a 
commission  might  have  issued ;  which  it  may  be  impossible  for 
him  to  establish :  but  it  is  equally  impossible  to  ascertain,  that 
there  is  no  debt ;  and,  when  the  purchase  has  been  completed,  a 
creditor  may  come  forward ;  whose  debt  may  be  made  the  f oun- 
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dation  of  a  commission.    The  assertion,  that  there  is  no  such       Lowxs 
debt,  rests  only  upon  the  evidence  of  the  vendor  himself.  Lubh. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  CookCy  for  the  plaintiff, 
proposed  a  reference  to  inquire,  whether  there  was  any  debt,  upon 
which  a  commission  might  issue. 

Sir  Samuel  RomUly,  in  reply,  said,  that  reference  would  not 
give  the  purchaser  security ;  as  a  creditor  might  *come  forward      [  •sia  ] 
at  a  future  time ;  and  would  not  be  bound,  as  in  the  case  of  an 
advertisement  for  creditors  to  come  in  under  a  decree. 

Thb  Master  of  the  Bolls  : 

I  take  all  the  parties  to  be  equally  innocent.  They  were 
under  a  common  mistake  as  to  the  proper  mode  of  carrying  into 
execution  their  common  purpose.  In  endeavouring  to  effect  it  a 
deed  has  been  executed ;  which  according  to  the  determinations 
operates  as  an  act  of  bankruptcy.  If  a  trader  has  committed  an 
act  of  bankruptcy,  a  very  serious  question  arises,  whether  the 
Court  will  oblige  the  purchaser  to  take  the  title  from  him  upon 
the  mere  possibility,  that  the  act  of  bankruptcy  may  never 
produce  any  effect.  Many  acts  of  bankruptcy  have  been  com- 
mitted without  any  consequences  from  them,  by  which  a 
purchaser  could  be  affected:  but,  until  the  time  fixed  by  the 
Act  of  Parliament  has  expired,  it  is  extremely  difficult  to  give 
him  any  assurance,  that  he  has  got  an  available  title ;  not 
merely  a  marketable  title;  but  one,  which  he  can  take  with 
reasonable  safety. 

Then  the  question  is,  whether  by  the  means  proposed  this 
purchaser  would  arrive  at  that  certainty.  If  the  plaintiff  can  with 
precision  ascertain,  that  there  is  no  creditor,  who  can  take  out 
a  commission,  there  is  an  end  of  the  force  of  the  objection  :  but 
the  difficulty  is,  by  what  process  that  can  be  ascertained.  It  is 
truly  stated,  that  even  under  a  reference  to  inquire,  what  debts 
were  owing  by  the  plaintiff  at  the  time,  when  he  executed  this 
deed,  a  report,  that  there  were  none,  would  not  give  such 
an  assurance.  What  obligation  is  there  upon  any  creditor  to 
come  in  before  the  Master :  how  by  not  coming  in  would  he  be 
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Lowes 

LUBH. 

[  •650  ] 


barred  from  the  remedy,  which  the  law  gives  him,  by  taking  out 
a  commission  ?  A  report,  then,  *that  no  creditor  had  appeared 
upon  the  advertisement,  would  not  give  security  to  the  title. 

Therefore,  though  it  is  very  unfortunate  for  this  plaintiff,  who 
has  entered  into  a  fair  agreement,  yet  it  would  be  as  hard  on 
the  other  hand,  that  the  purchaser  should  be  obliged  to  take  a 
title,  which  the  Court  cannot  warrant  to  him. 

The  exception  was  allowed;  and  the  biU  dismissed  A 


1808. 
March  17. 

JiolU  Court. 
Gbant,  M.R. 

[550] 


[561] 


FEANKLm  V.  LOED  BEOWNLOW. 

(14  Vesey,  660—658.) 

An  act  of  bcmkniptcy  by  a  purchaser  is  a  sufficient  defence  to  his  suit 
for  specific  performance  of  a  contract  for  the  purchase  of  real  estate 
even  though  part  of  the  purchase  money  has  been  paid  by  him. 

The  object  of  this  bill  was  to  obtain  the  specific  performance 
of  an  agreement,  by  the  defendants,  devisees  in  trust,  to  sell  to 
the  plaintiffs  a  real  estate  in  the  county  of  Lincoln  for  20,000L 
By  the  articles  of  agreement,  dated  the  16th  of  July,  1808,  1,0002. 
was  to  be  paid  down  on  the  execution  of  the  articles :  the 
conveyance  was  to  be  made  on  the  5th  of  April  next :  10,0002. 
was  to  remain  on  mortgage  of  the  estate  for  five  years  at  the 
option  of  the  plaintiffs;  with  liberty  to  pay  that  sum  within 
that  period  by  instalments,  not  under  2,0002.,  upon  two  months 
notice ;  and  the  sum  of  9,0002.  was  to  be  paid  on  the  5th  of 
April  next ;  at  which  time  the  plaintiffs  were  to  have  possession. 

The  defendants  declined  to  perform  this  agreement  under  the 
following  circumstances.  The  plaintiffs  paid  the  sum  of  1,0002 ; 
and  made  further  payments  on  account  of  the  purchase,  to  the 
amount,  including  that  sum,  of  between  5,0002.  and  6,0002. 
About  the  end  of  the  year  1803  the  plaintiffs  agreed  to  sell 
part  of  the  estate  to  another  person  for  7,0002. ;  and  in  March, 
1804,  they  contracted  to  sell  another  part  for  4,0002. ;  and  the 
defendants  agreed  to  convey  to  those  purchasers  accordingly, 
and  to  permit  part  of  their  purchase-money  to  remain   upon 

t  See  Franklin  y.  Lord  Bnnvrdow :  the  next  case. 
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mortgage,  without  prejudice  to  the  original  contract  between  the 
plaintiffs  and  the  defendants.  The  conveyances  were  not  made ; 
the  plaintiffs  and  one  of  the  new  purchasers  not  being  prepared 
with  their  money.  In  October,  1804,  in  consequence  of  the 
application  of  the  plaintiffs  the  conveyances  were  prepared ;  and 
a  day  was  appointed  for  execution ;  previously  to  which  they  were 
sent  to  Lord  Brownlow  in  London,  and  executed  by  him.  A  day 
or  two  previous  to  the  day,  appointed  for  execution,  Willingham 
Franklin,  the  father,  informed  the  defendant's  solicitor,  that  the 
embarrassments  of  the  plaintiffs  had  increased  very  much ;  that 
the  other  plaintiff,  Thomas  Adam  Franklin,  had  been  arrested, 
and  Willingham  Franklin  was  in  danger  of  being  arrested ; 
and  they  were  therefore  unable  to  complete  the  contract. 
In  consequence  of  this  the  seal  of  Lord  Brownlow  was  taken 
from  the  conveyances :  and  they  were  not  further  proceeded  in. 
Willingham  Franklin  about  the  same  time  assigned  all  his 
property,  both  real  and  personal,  to  trustees  for  the  benefit  of 
his  creditors ;  and  in  April,  1806,  a  commission  of  bankruptcy 
issued  against  him  ;  but  was  not  opened :  the  debt  of  the 
petitioning  creditor  being  satisfied.  A  docket  was  also  struck 
against  both  the  father  and  the  son :  but  no  commission 
issued. 

The  bill  admitted,  that  the  plaintiffs  were  some  time  ago  in 
trade ;  and  their  affairs  became  embarrassed  by  the  failure  of 
some  persons,  with  whom  they  were  concerned  ;  but  stated,  that 
no  commission  of  bankruptcy  had  issued  ;  and  they  had  some 
time  retired  from  trade ;  and  had  discharged  all  the  debts, 
due  by  them  during  the  time  they  were  in  trade,  except  one ; 
which  was  amply  secured  by  mortgage;  and  they  insisted, 
admitting,  that  an  act  of  bankruptcy  had  been  committed,  yet, 
unless  a  commission  had  actually  issued,  and  been  opened,  the 
defendants  could  not  make  the  objection,  and  under  all  the 
circumstances  the  plaintiffs  were  entitled  to  a  specific  perform- 
ance. Upon  the  death  of  Franklin,  the  son,  appointing  his 
father  his  devisee  and  executor,  a  supplemental  bill  was  filed. 


Fbakklin 

LOBD 

Bkownlow. 


[552] 


Mr.  Hart  and  Mr.  CuUen,  for  the  plaintiff : 
*    *     The  decree  of  this  Court,  giving  the  plaintiff  a  title  to 
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Fbakklin    the  estate,  for  which  he  has  contracted,  will  at  the  same  time 

LoBD       compel  him  to  pay  the  money :   a  compulsory  judgment  upon 

Bbowwlow.  JjJjjj^  j^j  jjjg  same  time  that  he  is  decreed  to  part  with  the  estate, 

[  •553  ]      to  pay  *the  price ;  which  payment  cannot  be  over-reached  by  a 

subsequent  commission  of  bankruptcy.    The  assignees  could  not 

possibly  claim  both  the  money  and  the  estate.     The  decree  is  in 

effect  reciprocal.    *    *    * 

Sir  Samuel  Romilly,  Mr,  Leach,  and  Mr.  Wingfieldy  for  the 
defendants : 

If  these  devisees  in  trust  should  execute  this  contract  without 
a  decree,  and  a  commission  should  afterwards  issue  upon  an  act 

L  •554  ]  of  bankruptcy,  previous  to  the  payment  *of  the  money,  the 
assignees  would  have  a  clear  right  to  recover  the  money ;  and 
the  defendants  could  not  get  back  the  estate.    *    *    * 

[  555  ]  The  case  of  Lowes  v.  Lusih  f  has  decided,  that  a  bankrupt 

vendor  cannot  give  a  title  to  the  estate  :  then  how  can  he  give  a 
title  to  the  money  ?  In  the  event  of  a  commission  it  would  be 
equally  impossible  to  retain  the  money  in  the  one  case,  as  the 
estate  in  the  other. 

Mr.  Hart,  in  reply  : 

There  is  certainly  no  authority,  directly  applicable  to  these 
circumstances :  but  upon  the  general  principle,  that  what  is 
agreed  to  be  done  is  in  equity  considered  as  actually  done,  this 
contract  must  be  permitted  to  proceed ;  having  been  executed  by 
persons,  competent  at  the  time  :  no  suspicion  existing  of  an 
act  of  bankruptcy  previous  to  that  time,  when  in  the  contempla* 
[  •556  ]  tion  of  a  court  of  *equity  the  conversion  was  complete.  The 
inconvenient  effect  of  refusing  to  execute  this  contract  must 
be  considered :  part  of  the  money  having  been  paid :  part 
remaining  upon  mortgage :  sub-contracts  having  been  entered 
into  by  the  plaintiffs;  and  the  defendants  having  agreed  to 
convey  accordingly.  A  docket  might  be  struck  by  some  friend 
of  the  mortgagee  for  the  purpose  of  preventing  the  account  and 
redemption.  If  the  plaintiff  cannot  have  the  benefit  of  his 
contract,  by  what  means  is  he  to  recover  the  money  he  has 

t  See  the  preoeding  case. 
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paid?     He    cannot  recover    damages  in  assompsit  for  non-    Fbakklin 
performance  of  the  contract ;    not  having  put  himself  in  a        lohd 
situation  to  perform  it  by  the  day.    The  defendants  cannot  ^^ownlow. 
safely  pay  back  the  money,  received  by  them  under  a  legal 
contract,  previous  to  any  act  of  bankruptcy. .  In  the  event  of  a 
commission  they  would  have  no  protection  against  the  assignees, 
insisting  upon  the  performance  of  the  contract,  and  claiming  the 
estate.    In  Lowes  v.  Lush  no  mischief  could  arise  from  leaving 
the  parties,  as  they  were,  with  the  contract  unexecuted. 

The  Master  of  the  Bolls  : 

The  relation  of  the  assignment  to  the  act  of  bankruptcy  is  in 
many  cases  productive  of  great  inconvenience :  but  that  is  for 
the  Legislature,  not  a  court  of  justice,  to  remedy.  A  mutual 
contract  remaining  unexecuted,  it  can  be  carried  into  execution 
only  by  acts  to  be  done  on  each  side:  the  one  party  must  pay  the 
money  :  the  other  must  convey  the  estate.  It  is  admitted,  that 
one  party  is  become  disabled  from  effectually  performing  his 
part  of  the  contract ;  for  it  is  not  contended,  that  without 
coming  to  a  court  of  equity  the  contract  could  safely  be  carried 
into  execution.  The  purpose,  for  which  the  plaintiff  does  come 
into  equity,  is,  not  to  compel  an  unwilling  party  to  carry  into 
execution  a  contract,  which  without  compulsion  he  ought  to 
have  executed,  but  in  effect,  as  *has  been  stated,  to  give  the  [  *557  ] 
ability  to  a  party,  otherwise  disabled,  to  carry  that  contract  into 
execution.  The  argument  for  such  interference  turns  in  a  circle : 
it  is  said,  the  Court  will  compel  the  party  to  execute  the  contract ; 
because  it  can  afterwards  by  its  interposition  protect  him ;  and 
that  it  will  at  a  subsequent  period  protect  him  ;  because  it  has 
interfered  to  compel  him  to  execute. 

The  Court  is  in  the  same  situation,  whether  the  vendor  or  the 
vendee  applies  for  execution  of  the  contract.  The  ground,  upon 
which  out  of  doors  the  defendants  could  have  refused,  is,  that 
the  plaintiff  could  not  give  them  money,  which  they  could  be 
certain  of  being  able  to  keep ;  as  ultimately  it  may  turn  out  to  be 
the  money  of  the  assignees.  Upon  that  ground  I  refused  to 
execute  the  contract  in  the  case  of  Lowes  v.  hashA     There  was 

t  See  the  preceding  case. 


350 


1808.    CH,    14  VESEY,  557—558. 


[b.b. 


Lord 
Bsowxix>w. 


•558] 


no  defect  in  the  title,  properly  speaking :  bat  my  opinion  was, 
that  the  party  could  not  give  the  estate ;  as  ultimately  it  might 
not  be  his,  but  the  estate  of  the  assignees.  There  is  jast  the 
same  inability  to  give  a  secure  title  to  the  money,  as  there  was 
in  that  instance  to  give  a  secure  title  to  the  land. 

The  case  stated,  of  an  action  for  recovery  of  a  sum  of  money,  is 
extremely  different :  and,  for  the  reasons,  stated  by  Mr.  Leach, 
wholly  inapplicable.  There  it  is  impossible  for  the  Court  to 
refuse  to  compel  payment  of  money,  which  must  remain  in  the 
hands  of  the  debtor,  unless  the  party,  who,  though  he  has 
committed  an  act  of  bankruptcy,  is  at  the  time  the  only  creditor, 
can  recover  it.  No  one  else  could  recover  it.  There  is  no 
assignee.  The  money  must  therefore  be  lost,  unless  that  person 
be  permitted  to  sue  for  it;  and,  when  the  debtor  has  been 
compelled  to  pay  it  to  one,  he  cannot  afterwards  be  compelled 
*to  pay  it  to  another.  There  is  no  such  necessity  for  interfering 
to  compel  the  execution  of  an  unexecuted  contract ;  as  the  only 
consequence  of  not  executing  it  is,  that  the  parties  remain  in  the 
same  situation,  as  if  the  contract  had  never  been  entered  into ; 
which  is  always  the  case,  where  one  party  is  unable  from  any 
circumstance  to  perform  it. 

I  see  all  the  inconvenience,  that  may  result  from  this  decision : 

but  it  is  not  for  me  to  apply  a  remedy.    I  must  dismiss  the  bill ; 

unless  upon  &rther  consideration  I  see  reason  to  alter  my 

opinion. 

Tki$  case  vai  not  mentioned  again. 


1808. 
March  21. 


Eldon,  L,C. 
[576] 


DAVIDSON  r.  DALLAS-f 

(14  Teeey,  576-578.) 

Legacy  to  the  childran  of  A.  to  be  equally  divided  among  them  and 
if  either  of  them  die  before  twenty-one  their  share  to  go  to  the 
surriTors:  a  Tested  interest  in  the  children  living  at  the  testator's 
death,  suhjeot  to  he  devested  in  the  erent  pointed  out:  after-bom  chil- 
dren therefore  excluded. 

Albxandbb  Datidson  by  his  will  beqaeathed  to  the  children  of 
his  brother  Bobert  Davidson  8»000I.  to  be  equally  divided  among 

t  /»  re  ifemii,  *91,  3  Ch.  197,  60  L.  J.  Ch.  671,  65  L.  T.  186. 
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them;    and  if  either  of  them  should  die  before  the  age  of    Davidson 
twenty-one  years  their  share  to  go  to  the  survivors.  Dallas. 

The  testator  died  in  1792.  The  Master's  report  stated,  that  at 
the  death  of  the  testator  there  were  six  children  of  his  brother : 
the  eldest  of  whom  was  at  the  date  of  the  report  of  the  age  of 
foorteen ;  and  two  more  children  were  bom  since  the  report.  A 
decree  had  been  taken,  without  argument ;  declaring,  that  the 
*two  children  of  Robert  Davidson,  bom  after  the  death  of  the  C  *577  ] 
testator,  and  all  the  other  children,  to  be  bom,  until  the  eldest 
child  should  attain  the  age  of  twenty-one,  were  equally  entitled 
with  the  children,  who  were  born  before  the  testator's  death. 
The  cause  came  on  upon  an  appeal  from  the  decree. 

Sir  Samuel  Romilly  and  Mr.  William  Agar,  for  children, 
living  at  the  death  of  the  testator,  cited  Hodges  v.  Isaac ;  t  and 
distinguished  this  case  from  Hughes  v.  Hvghes,l  and  GUmore  v. 
Severn.  §  In  Hughes  v.  Hughes  the  particular  time  of 
distribution  was  marked  out ;  and  the  children,  who  should  be 
living  at  that  time,  and  children  of  children,  who  should  be  then 
dead,  expressly  were  to  take.  By  this  will  no  time  is  pointed 
out.  This  is  a  present  legacy:  but  the  legatees  are  not  to 
receive  their  proportions  before  the  age  of  twenty-one.  Why  are 
the  children,  who  shall  be  bom,  before  the  eldest  attains  twenty- 
one,  to  be  let  in :  no  child,  except  that  one,  being  at  that  period 
to  take  any  thing. 

Mr.  Richards,  for  the  children  born  after  the  testator's 
death: 

This  is  a  legacy  to  all  the  children  of  the  testator's  brother,, 
generally ;  and,  as  there  is  nothing  to  confine  the  effect  of  that 
general  expression,  it  must  comprise  all  children,  whether  born 
before,  or  after,  the  testator's  death.  In  Hughes  v.  Hughes  there 
were  particular  words;  shewing,  that  a  certain  description  of 
children,  viz.  those,  who  died  before  the  youngest  attained 
twenty-one,  should  not  take :  but  upon  this  general  bequest  the 
intention  must  be  taken  to  be  all  the  children,  whom  the 
testator's  *brother  may  have,  at  whatever  time  bom.    There  is      [  •'»78  ] 

t  Amb.  348.  X  3  Br.  C.  0.  352,  434.  §  1  Br.  C.  C.  582. 
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Davidbon    nothing  to  conjBne  it  to  those  bom,  when  one  may  attain  the  age 
Dallab.     of  twenty-one,  or  to  any  given  time. 

The  Lord  Chancellor: 

This  legacy  is  a  vested  interest,  subject  to  be  devested  by  the 
death  of  any  of  the  children,  under  the  age  of  twenty-one ; 
leaving  another  child  surviving.  It  is  an  immediate  legacy  to 
the  children,  living  at  the  testator's  death ;  in  whom  it  vested  at 
that  time  ;  equally  to  be  divided  among  them ;  with  a  limitation 
over,  if  either  of  them  should  die  before  the  age  of  twenty-one,  to 
the  survivors.  That  period  of  division  and  vesting  is  the  death 
of  the  testator ;  and  that,  which  is  to  be  divided  and  vested  at 
that  time,  may  in  certain  events  go  over  to  some  of  those, 
among  whom  it  was  to  be  divided,  and  in  whom  it  vested,  at  the 
testator's  death.  The  difficulty  that  has  always  been  felt  to 
apply  the  term  "  survivors  "  to  those,  who  may  not  be  alive  at  the 
time  of  the  distribution  taking  place,  has  been  met  by  presuming, 
that  the  testator  intended  persons,  not  then  living,  but  who 
might  come  into  existence  before  the  distribution ;  construing 
the  word  "  survivors  "  as  "  others ;"  to  take  in  all  who  should 
come  into  existence  before  that  period.  There  is  nothing  in  this 
will,  indicating  a  general  intention,  upon  which  the  forced 
construction  of  the  term  "  survivors  "  has  been  adopted.  These 
words  must  therefore  have  their  natural  meaning. 

The  decree  declared,  that  those  children  only  of  the  testator's 
brother,  who  were  living  at  the  death  of  the  testator,  were 
entitled. 


1808. 

March  31. 

April  1. 


Eldon,  L.O. 
[690] 


TOWNLEY  V.   BEDWELL.t 

(14  Vesey,  590—597.) 

Option  in  a  lease  to  the  tenant  to  piiTchase.    Death  of  lessor. 

The  rents,  until  the  option  made,  belong  to  the  heir  of  the  lessor : 
from  that  time  the  purchase-money  belongs  to  the  personal  repre- 
sentatiye. 

Bt  the  Master's  report  under  an  order  of  reference  to  state 
incumbrances  it  appeared,  that  a  lease  had  been  executed  in 

t  Edwards  v.  West  (1878)  7  Ch.  D.  858,  33  L.  T.  481. 
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1795  by  the  testator  in  this  cause  to  Townley  for  thirty-three  Townley 
years;  with  a  proviso,  that,  if  Townley,  his  executors,  bedwrll. 
administrators,  or  assigns,  should  be  desirous  to  purchase  the 
premises  within  six  years,  he,  his  executors,  administrators,  or 
assigns,  should  pay  to  the  testator,  his  heirs  or  assigns,  6001.  for 
the  purchase  upon  having  a  good  title  made  to  him,  Townley, 
his  executors,  administrators,  or  assigns. 

The  testator  died  before  the  expiration  of  six  years  from  the 
date  of  the  lease.  After  his  death,  and  within  that  period 
Townley  declared  his  option  to  purchase,  according  to  the 
proviso. 

The  Master's  report  also  stated  an  agreement  for  a  lease  to 
Pratt ;  with  a  proviso  for  a  covenant,  that,  if  at  any  time  after 
the  ground  should  be  covered  with  *houBes  by  the  tenant,  he,  [  •oSs  ] 
Pratt,  his  executors,  administrators,  or  assigns,  should  be  . 
minded  to  have  all  or  any  part  made  freehold,  the  testator,  his 
heirs,  executors,  &c.  would  make  a  title ;  the  value  to  be  fixed  by 
two  persons :  one  to  be  appointed  by  the  testator ;  the  other  by 
Pratt.  In  pursuance  of  that  agreement  a  lease  was  granted  in 
1791  for  ninety-nine  years. 

A  petition  was  presented  by  the  heir  at  law ;  praying  to  be  let 
into  possession;  and  to  have  the  rents,  accrued,  paid  to  him  out 
of  Court.  No  option  to  purchase  had  been  declared  as  to  the 
premises,  demised  to  Pratt. 

Mr.  Fonblanque  and  Mr.  Bell,  in  support  of  the  petition : 

The  premises,  comprised  in  these  leases,  must  be  considered  as 
part  of  the  real  estate :  that  being  their  nature  at  the  death  of 
the  testator  :  no  option  having  been  made  during  his  life  by  the 
lessees:  upon  whose  option  alone  the  conversion  of  the  estate 
was  to  depend:  the  testator  having  no  power  to  impose  the 
purchase  upon  them.  The  rule,  upon  which  the  argument  for 
the  next  of  kin  must  rest,  is,  according  to  Burgess  v.  Wheate,^ 
Walker  v.  Denne,l  and  that  class  of  cases,  that  equity  considers 
as  done  that,  not  which  might  have  been  done,  but  which  ought 
to  be  done ;  and  not  in  favor  of  every  person,  but  of  those  only, 
who  have  a  right  to  require  it ;  which  the  next  of  kin  have  not : 

t  1  Black.  123.  t  2  B.  B.  185  (2  Yes.  170). 
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TowKLET  this  Court  not  interfering  betweeo  the  representatives:  bat 
Beditell,  leaving  the  property,  as  it  was  at  the  death  of  the  testator; 
onlesB  there  is  a  right  to  call  for  the  conversion.  The  quality 
and  nature  of  the  property  at  the  death  of  the  testator  cannot  be 
[  •593  ]  affected  by  the  conduct  of  third  persons.  In  'Walker  v.  Denne  \ 
the  trustees,  having  a  discretion,  were  not  aUowed  to  exercise  it, 
so  as  to  affect  the  interest  of  third  persons.  In  Wkittaker  v. 
Whittaker  I  it  'was  held,  that  the  quality  of  the  estate  could  not 
depend  upon  an  accident ;  that  it  must  remain,  as  it  was  at  the 
death  of  the  testator ;  except  as  far  as  it  was  varied  by  the  effect 
of  his  contract. 

Then  can  any  third  person  determine,  whether  this  is  real  or 
personal  estate?  The  option,  limited  to  the  period  of  six  years, 
is  confined  to  Townley'a  lease :  the  other  is  indefinite ;  except 
with  reference  to  the  end  of  the  term,  ninety-nine  years :  extreme 
inconvenience  must  follow  from  leaving  it  open  for  so  long  a 
period :  the  heir  being  bound  to  convey,  according  to  the  caprice 
of  a  third  person,  whenever  called  upon.  At  least,  if  this  option 
can  now  be  exercised,  the  prodnce  of  the  real  estate,  when  eon- 
verted,  must  belong  to  the  heir.  The  money,  to  be  paid  for 
Townley's  premises,  is  to  go  expressly  to  his  heirs  or  assigns. 
The  presumption  is,  that  the  heir  was  in  contemplation ;  that 
the  proviso  was  studiously  expressed  in  those  terms  by  the 
testator  ;  aware,  that  the  execution  of  this  stipulation  might  be 
insisted  on  after  his  death  ;  and  the  rights  of  his  representatives 
might  thereby  be  varied  considerably.  The  provision  as  to 
the  other  premises,  that  the  price  shall  be  ascertained  by 
arbitration,  is  the  subject  of  a  considerable  question ;  whether 
the  performance  of  such  a  contract  can  be  decreed  in  this 
Coart.§ 

The  Lobd  Ch&ncellob: 

This  precise  question  was  decided  at  the  Bolls  by  Lord 
3N ;  holding,  that  upon  such  a  contract  by  a  lessee,  *for 
J  to  purchase  the  freehold  and  inheritance  within  a  certain 
t  at  a  limited  price,  from  the  death  of  the  lessor  the  rent 

a.  E.  185.  S  Emers  y.  Wate,  8  E.  E.  109  (8 

Br.C.C.31.  Vee.506};  JftVnMv.Owy,  aflfc-,p.307. 
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went  to  the  heir ;    but  the  money,  when  the  purchase  was     towklst 

Mm 

claimed,  belonged  to  the  executor,  t  Bbdwell. 

Sir  Samuel  Romilly,  Mr.  WethereU,  and  Mr.  Heald,  for  the 
next  of  kin : 

This  case  ought  to  follow  that  decision.  Under  such  a  con- 
tract, where  it  is  absolute,  the  heir  at  law  holds  the  estate  in 
trust  for  those,  who  are  entitled  to  the  personal  property ;  and 
where  it  is  conditional,  by  the  performance  of  the  condition  after 
the  death  it  becomes  absolute.  The  performance  of  the  condi- 
tion depending  neither  upon  the  heir,  nor  upon  the  next  of  kin ; 
and  when  it  was  performed  by  the  declaration  of  Townley's 
option  to  purchase,  the  right  of  the  next  of  kin  to  enforce  the 
contract  attached.  The  Court  must  proceed  upon  a  general 
principle,  applicable  to  all  cases.  That  principle  is,  that,  when 
the  condition  is  performed,  the  agreement  becomes  absolute :  and 
there  can  be  no  distinction  between  an  agreement,  so  become 
absolute,  and  one,  that  is  absolute  in  its  origin.  When,  there- 
fore the  tenant  asserted  his  right  under  the  option,  from  that 
moment  that  portion  of  the  real  estate  was  to  be  considered  per- 
sonal. The  provision,  that  the  money  is  to  be  paid  to  the  heir 
is  of  no  consequence ;  occasioned  probably  by  the  circumstance, 
that  the  conveyance  was  to  be  obtained  from  the  heir  ;  to  which 
the  next  of  kin  could  not  be  a  party.  That  cannot  determine 
this  question ;  whether  the  heir  can  keep  the  money ;  or  is  to  be 
a  trustee.  The  testator,  who  did  not  contemplate  any  dispute 
upon  the  subject,  must  be  considered  as  having  died  intestate  as 
to  this  part  of  his  property.  As  to  the  objection,  that  the  price 
of  the  premises,  demised  to  Pratt,  is  to  be  fixed  by  *arbitration,  [  •595  j 
that  very  difficult  question  remains  undetermined.! 

(The  LoBD  Chancellor  observed,  as  to  the  premises,  demised 
to  Pratt,  that  until  the  option  declared,  which  ascertains, 
whether  the  estate  is  ever  to  be  converted,  the  rents  and  profits 
xnnst  go  according  to  the  freehold  title ;  and  it  was  admitted  by 
the  counsel  for  the  next  of  kin,  that  the  prayer  of  the  pe- 

t  Laufta  V.  Bennett,  1  E.  E.  10  (1  X  Emery  v.  Waee,  7  B.  E.  109  (« 

Ctox,  167).  Ves.  605) ;  MUne$  v.  Oery,  ante,  p.  307. 
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TowxLEY     tition,  that  the  heir  may  be  let  into  possession,  could  not  be 
Bbdwkll.     resisted.) 

Mr.  Fonblanque,  in  reply  : 

As  to  the  other  premises,  the  option  to  purchase  which  has 
been  declared,  the  next  of  kin,  not  being  entitled  to  enforce  per- 
formance of  the  condition,  cannot  have  the  benefit  of  it,  when 
performed  ;  though  Townley  might  during  the  testator's  life,  and 
within  the  period  of  six  years  from  the  date  of  the  lease,  have 
claimed.  The  direction,  that  the  money  shall  be  paid,  not  to 
the  executors  or  administrators,  but  to  the  heirs  and  assigns,  dis- 
tinguishes this  case. 

Thb  Lord  Chakcbllor: 

Much  reliance  cannot  be  laid  on  that  expression ;  as  with 
similar  inaccuracy  the  fee-simple  is  to  be  conveyed  to  Townley, 
his  executors,  administrators,  or  assigns.  My  present  opinion, 
as  to  these  premises,  is,  that  the  rents,  previous  to  the  option, 
declared  by  Townley,  belong  to  the  heir;  and  upon  the  ques- 
tion, as  to  the  subsequent  rents,  I  will  read  my  note  of  the  case 
before  Lord  Eenyon. 

ApHU.      The  Lord  Chancellor: 

[  5a6  ]  rpj^g  ^j^gQ^  ^Q  which  I  alluded  yesterday  is  Lawea  v.  Bennett ;  + 

which  according  to  my  own  note  was  this : 

A  person,  named  Witterwronge,  in  1758  demised  to  Douglas 
for  seven  years;  with  a  covenant,  that,  if  after  the  29th  of 
September,  1761,  .and  before  the  29th  of  September,  1765, 
Douglas  should  choose  to  purchase  the  inheritance  for  8,000^., 
Witterwronge  would  convey  accordingly.  Witterwronge  died  in 
1768 :  no  election  having  been  then  made  by  Douglas ;  and  left 
all  his  real  estate  to  John  Bennett ;  and  all  his  personal  estate 
to  Bennett  and  his  sister,  equally,  as  tenants  in  common.  In 
1766,  before  the  29th  of  September,  Waller,  who  had  purchased 
the  lease  and  the  benefit  of  the  agreement  from  Douglas,  called 
upon  Bennett,  the  devisee  of  the  real  estate,  to  convey  upon  pay- 
ment of  8,0002.    The  bill  was  filed  in  1781  by  Lawes,  the 

t  1  E.  E.  10  (1  Cox,  167). 
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hasband  of  Bennett's  sister,  against  the  personal  representative  townlet 
of  Bennett,  the  brother,  claiming  a  moiety  of  the  8,000Z.  and  bedwell. 
interest ;  and  Lord  Ebnyon  made  the  decree  accordingly ;  ob- 
serving, that,  though  Witterwronge  could  not  have  compelled 
Douglas  to  purchase,  the  money  was  at  the  time  of  the  election 
declared  to  be  considered  as  the  personal  estate  of  the  testator ; 
and  did  not  belong  to  the  devisee  of  the  real  estate. 

That  case  was  very  much  argued ;  and  I  do  not  mean  to  say, 
that  a  great  deal  may  not  be  urged  against  it :  but,  where  there 
is  a  decision  precisely  in  point,  it  is  better  to  follow  it. 

Therefore  the  rents  of  the  premises  demised  to  Pratt  and  the 
rents  of  the  other  premises,  demised  to  Townley,  *until  the  [  •597  ] 
option,  declared  by  him,  belong  to  the  heir;  and  from  the 
time  of  that  option  Townley  is  entitled  to  the  latter ;  and  must 
be  charged  with  interest  upon  his  purchase-money ;  which  money 
and  interest  are  personal  estate  of  the  testator ;  and  go  to  his 
next  of  kin. 


MITCHELL,  Ex  parte.  isos. 

(14  Vesey,  697  -598).  ^f^  ^• 

One  partner  allowed  to  act  for  another  in  bankruptcy  for  yarious   Eldon,  L.C. 
purposes ;  as  to  proye  debts ;  to  execute  powers  of  attorney  for  voting  in        r  597  1 
the  choice  of  assignees,  signing  the  certificate,  &c.t 

Undeb  a  commission  of  bankruptcy  the  commissioners  had 
refused  to  permit  a  person  to  vote  in  the  choice  of  assignees 
under  a  power  of  attorney  from  a  partnership ;  which  was  not 
executed  by  all  the  partners ;  upon  which  this  petition  was  pre- 
sented. It  was  said,  there  was  a  difference  of  practice  among 
conmiissioners  as  to  this. 

Sir  Samuel  RamiUyy  in  support  of  the  petition,  said,  this  was 
a  very  important  point ;  as  the  same  objection  must  yield  to  the 
proof  of  debts  under  such  powers ;  and  remarked  the  great  in- 
convenience, that  must  be  the  consequence  of  allowing  this 
objection,  from  the  absence  of  partners ;  which  cannot  be 
obviated  by  giving  a  general  power  upon  leaving  the  kingdom ; 
as  this  authority  must  be  a  special  power  of  attorney  to  vote  in 

t  See  46  &  47  Yict.  c.  52,  s.  148. 
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Mitchell,    the  choice  of  assignees  in  the  particular  commission;  and  is 
Ex  parte,     gj^  ^^j^  ^jj^  proceedings. 

Mr.  Hart,  for  the  assignees,  opposed  the  petition,  upon  the 
distinction,  that,  though  one  partner  may  prove  for  all,  one  can- 
not execute  a  deed  for  the  others ;  and  cannot  therefore  delegate 
this  authority. 

[  588  ]       The  Lord  Ghancellob  : 

I  think,  the  commissioners  ought  to  have  admitted  this  power 
of  attorney  upon  the  usage.  Creditors  are  let  in  to  vote  upon 
the  certificate  in  this  way ;  and  there  is  a  vast  number  of  acts  in 
bankruptcy,  upon  which,  if  one  partner  is  not  permitted  to  act 
for  the  others,  the  inconvenience  is  obvious. 

The  order  was  made  accordingly. 


1808. 
Aj)nl  13. 

Eldon,  L.C. 
[604] 


[  •COS  ] 


ACKEEMAN,   Ex  parte. 

(14  Vesey,  604—605). 

A  joint  creditor,  beiag  the  petitioning  creditor  in  a  separate  commis- 
sion, is  entitled  to  receive  dividends,  &o.  with  the  separate  creditors ; 
being  an  exception  to  the  rule,  which  excludes  the  joint  creditors 
from  competing  with  the  separate  creditors  as  against  the  bankrupt's 
separate  estate. 

A  SEPABATE  commission  of  bankruptcy  issued  against  Thomas 
Thomas.  The  bankrupt  was  engaged  with  two  other  persons, 
Hunter  and  Latham,  in  a  joint  adventure  or  consignment  of 
goods  sent  to  India  by  two  ships ;  but  not  upon  any  other  ac- 
count. There  was  *joint  property,  the  produce  of  that  adventure. 
Only  one  separate  debt  was  proved  under  the  commission,  viz. 
1,2662.  58.  lid.  upon  the  joint  and  several  bond  of  the  bankrupt, 
Hunter  and  Latham,  in  consideration  of  goods,  supplied  for  the 
joint  consignment ;  and  a  dividend  of  sixteen  shillings  in  the 
pound  was  ordered  out  of  the  separate  estate. 

The  petition  was  presented  by  a  joint  creditor,  who  was  the 
petitioning  creditor  under  the  separate  commission;  praying, 
that  he  may  receive  a  dividend  out  of  the  separate  estate  upon 
his  debt  of  Ifiill.  ISs. 
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Sir  Samuel  liamiUy  and  Mr.  WiUiam  Agar,  in  support  of  the   ackbbman, 
petition,  observed,  that  the  distinction  between  the  petitioning     ^*  ^^^' 
creditor  and  the  other  joint    creditors    in    this    respect    was 
settled.! 

Mr.  Hart  and  Mr.  Cooke,  for  the  joint  creditors,  did  not 
argne  the  point. 

The  LoBD  Chancellor  said,  he  had  often  pressed  Lord 
BossLYN  in  vain  against  the  rule,  laid  down  in  Ex  parte  Elton :  X 
the  consequences  of  which  were  very  dissatisfactory :  but  it  had 
for  a  long  time  been  the  settled  rule. 

Tlie  order  was  made  according  to  the  prayer  of  the  petition. 


MOUNTFOET,  Ex  pabte.  isos. 

(14  Vesey,  606—607.)  AprUl^, 

Equitable  mortgage  by  deposit  of  deeds.    Extent  of  security  estab-    Eldon,  L.C. 
lisihed  by  parol  evidence.  r  g^g  i 

This  petition  was  presented  by  a  person,  claiming  the  usual 
relief  in  bankruptcy,  as  an  equitable  mortgagee  by  the  deposit  of 
a  lease ;  and  the  question  was  as  to  the  extent  of  the  security ; 
whether  it  was  for  the  debt,  then  due,  and  to  become  due,  or  for 
the  latter  only ;  upon  which  fact  the  affidavits  of  the  petitioner 
and  the  bankrupt  were  directly  opposed  to  each  other. 

Mr.  WiUiam  Agar,  in  support  of  the  petition,  referred  to 
the  decisions  upon  this  subject, §  with  reference  to  the  Statute  of 
Frauds ;  upon  the  effect  of  the  bankrupt's  affidavit. 

• 

Sir  Samuel  Romilly  resisted  the  petition;  observing  upon 
the  inconvenience  of  these  decisions,  with  reference  to  the 
Statute  of  Frauds  :  the  party  by  his  own  oath  proving  his  case ; 

t  ExparteKen$ingtonyanief'^,Z2b.  (9  Yes.   115);    Ex  parte   Haigh,   8 

J  3  B.  B.  84  (3  Ves.  238).  R.  E.  189  (11  Ves.  403) ;   Hiern  v. 

§  See  Ru$9el  v.  Russd,  1  Br.  0.  0.  Mill,  ante,  p.  149  (13  Yes.  114). 
269;   Ex  parte  Coming,  7  B.  B.  149 
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MouNTPORT,  though,  if  the  question  had  come  on  by  bill,  a  decree  could  not 
Ex  parte.     ^^  obtained  upon  the  evidence  of  a  single  witness,  positively 
contradicted  by  the  answer. 

The  Lord  Chancellor: 

I  recollect  the  first  determination,  establishing  a  mortgage  by 
[  ^607  ]  a  deposit  of  deeds  ;  which  surprised  the  Bar  *considerably ;  and 
that  feeling  has  been  justified  by  every  subsequent  case  upon  the 
point.  It  is  true.  Lord  Thurlow  decided  in  Featherstone  v. 
Fenwickyj:  in  which  I  was  counsel,  and  in  Harford  v. 
Carpenter f  I  that  if  there  was  a  deposit  of  a  lease,  and  nothing 
more  passed  at  the  time,  that  should  be  intended  a  deposit  for 
the  debt,  then  due :  but  it  was  never  decided,  that  if  the  person^ 
with  whom  the  deposit  was  made,  came  forward  himself,  and 
stated  the  terms,  upon  which  it  was  made,  the  Court  would  not 
examine  the  terms.  The  mischief  of  all  these  cases  is  that  we 
are  deciding  upon  parol  evidence  with  regard  to  an  interest  in 
land  within  the  Statute  of  Frauds.  The  evidence  is  quite 
contradictory. 

Direct  the  lease  to  be  sold  ;  and  let  the  commissioners  inquire, 
in  respect  of  what  debt  it  was  deposited ;  the  produce  of  the  sale 
to  be  applied  accordingly ;  and  the  proof  to  be  regulated  by  the 
result  of  that  inquiry. 

t  1  Br.  C.  0.  270  n.  %  1  Br.  0.  C.  270  n. 
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VICAES  V.  WILCOCKS. 

(8  East,  1—4.) 

Where  special  damage  is  necessary  to  sustain  an  action  for  slander, 
the  special  damage  must,  in  order  that  there  may  be  a  good  cause  of 
action,  be  the  legal  and  natural  consequence  of  the  words  spoken. f 

In  an  action  on  the  case  for  slander  the  plaintiff  declared,  that 
whereas  he  was  retained  and  employed  by  one  J.  0.  as  a 
joomeyman  for  wages,  the  defendant  knowing  the  premises,  and 
maliciously  intending  to  injure  him,  and  to  cause  it  to  be 
believed  by  J.  0.  and  others  that  the  plaintiff  had  been  guilty  of 
unlawfully  cutting  the  cordage  of  the  defendant,  and  to  prevent 
the  plaintiff  from  continuing  in  the  service  and  employ  of  J.  0., 
and  to  cause  him  to  be  dismissed  therefrom,  and  to  impoverish 
h\vn  ;  in  a  discourse  with  one  J.  M.  concerning  the  plaintiff  and 
concerning  certain  flocking  cord  of  the  defendant  alleged  to  have 
been  before  then  cut,  said  that  he,  (the  defendant)  had  last  night 
some  flocking  cord  cut  into  six  yard  lengths,  but  he  knew  who 
did  it ;  for  it  was  William  *  Vicars ;  meaning  that  the  plaintiff 
had  unlawfully  cut  the  said  cord.  And  so  it  stated  other  like 
discourse  with  other  third  persons,  imputing  to  the  plaintiff  that 
he  had  maliciously  cut  the  defendant's  cordage  in  his  rope-yard. 
By  reason  whereof  the  said  J.  0.  believing  the  plaintiff  to  have 


f  As  the  judgment  is  explained 
by  Lord  Campbell  in  Lynch  v. 
Knight  (1861)  9  H.  L.  C.  677,  590,  the 
test  is  whether  the  third  party  would, 
upon  the  assumption  that  the  slan- 
derous matter  were  true,  be  justified 
in  doing  the  act  which  is  laid  as 
special  damage.  It  does  not  clearly 
appear  that  this  was  Lord  Ellen- 
borough's  meaning,  and  the  obser- 
Tation  is  rather  a  correction  than  an 
explanation  of  his  judgment.  Again, 


if  the  consequential  act  were  proved 
to  have  been  directly  intended  as 
the  consequence  of  the  words  spoken, 
the  legality  or  illegality  of  that  act 
could  hardly  be  the  test.  On  this 
point  the  case  must  be  compared  with 
and  limited  by  the  principle  of  the 
judgment  of  the  majority  of  the 
King's  Bench  in  Lumley  v.  Oye 
(1853)  2  El.  &  Bl.  216,  237 ;  22  L.  J. 
Q.  B.  463.  474.— R.  0. 


1806. 
^7h?.  6. 

[1] 


[•2] 
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Vicars  been  guilty  of  unlawfally  cutting  the  said  flocking  cord,  &c. 
WiLcocKs.  discharged  him  from  his  service  and  employment,  and  has 
always  since  refused  to  employ  him:  and  also  one  B.  P.,  to  whom 
the  plaintiff  applied  to  be  employed  after  his  discharge  from  J.  0., 
on  account  of  the  speaking  and  publishing  the  said  slanderous 
words,  and  on  no  other  account  whatsoever,  refused  to  receive 
the  plaintiff  into  his  service.  And  by  reason  of  the  premises  the 
plaintiff  has  been  and  still  is  out  of  employ  and  damnified,  <&c. 

It  appeared  at  the  trial  before  Lawrence,  J.  at  Stafford  that 
the  plaintiff  had  been  retained  by  J.  0.  as  a  journeyman  for  a 
year  at  certain  wages,  and  that  before  the  expiration  of  the  year 
his  master  had  discharged  him  in  consequence  of  the  words 
spoken  by  the  defendant.  That  the  plaintiff  afterwards  applied 
to  B.  P.  for  employment,  who  refused  to  employ  him,  in 
consequence  of  the  words,  and  because  his  former  master  had 
discharged  him  for  the  offence  imputed  to  him.  The  plaintiff 
was  thereupon  nonsuited ;  it  being  admitted  that  the  words  in 
themselves  were  not  actionable  without  special  damage ;  and  the 
learned  Judge  being  of  opinion  that  the  plaintiff  having  been 
retained  by  his  master  under  a  contract  for  a  certain  time  then 
unexpired,  it  was  not  competent  for  the  master  to  discharge  him 
on  account  of  the  words  spoken  ;  but  it  was  a  mere  wrongful  act 
of  the  master,  for  which  he  was  answerable  in  damages  to  the 
plaintiff:  that  the  supposed  special  damage  was  the  loss  of  those 
[  *3  ]  advantages  which  *the  plaintiff  was  entitled  to  under  his  contract 
with  his  master;  which  he  could  not  in  law  be  considered  as 
having  lost,  as  he  still  had  a  right  to  claim  them  of  his  master, 
who,  without  a  sufficient  cause,  had  refused  to  continue  the 
plaintiff  in  his  service.  2ndly,  With  respect  to  the  subsequent 
refusal  of  B.  P.  to  employ  the  plaintiff,  that  it  did  not  appear  to 
be  merely  on  account  of  the  words  spoken;  but  rather  on  account 
of  his  former  master  having  discharged  him  in  consequence  of 
the  accusation  ;  without  which  he  might  not  have  regarded  the 
words. 

Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged  that  it 
was  always  deemed  sufficient  proof  of  special  damage  in  these 
cases  to  shew  that  the  injury  arose  in  fact  from  the  slander  of 
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the  defendant,  and  it  was  not  less  a  consequence  of  it  because  the  Vioabs 
act  so  induced  was  wrongful  on  the  part  of  the  master.  He  said,  wilgocks. 
that  he  could  find  no  case  where  such  a  distinction  was  laid 
down,  and  that  the  practice  of  nisi  prius  was  understood  to  be 
otherwise.  2ndl7,  That  the  refusal  of  B.  P.  to  employ  the 
plaintiff  was  clear  of  that  objection ;  and  that  such  refusal  had 
proceeded  upon  the  alleged  cause  of  discharge  by  the  first 
master,  and  not  upon  the  bare  act  itself  of  discharge. 

Lord  Ellenbobouoh,  Ch.  J.  said,  that  the  special  damage 
must  be  the  legal  and  natural  consequence  of  the  words  spoken, 
otherwise  it  did  not  sustain  the  declaration :  and  here  it  was  an 
illegal  consequence;  a  mere  wrongful  act  of  the  master;  for 
which  the  defendant  was  no  more  answerable,  than  if,  in 
consequence  of  the  words,  other  persons  had  afterwards 
assembled  and  seized  *the  plaintiff,  and  thrown  him  into  a  [  *^  ] 
horsepond  by  way  of  punishment  for  his  supposed  transgression. 
And  his  Lordship  asked  whether  any  case  could  be  mentioned  of 
an  action  of  this  sort  sustained  by  proof  only  of  an  injury 
sustained  by  the  tortious  act  of  a  third  person.  Upon  the  second 
ground,  non  liquet  that  the  refusal  by  B.  P.  to  employ  the  plaintiff 
was  in  consequence  of  the  words  spoken,  as  it  is  alleged  to  be : 
there  was  at  least  a  concurrent  cause,  the  act  of  his  former 
master  in  refusing  to  continue  him  in  his  employ ;  which  was 
more  likely  to  weigh  with  B.  P.  than  the  mere  words  themselves 
of  the  defendant. 

The  other  Judges  concurring. 

Ride  refused. 


ALLEN  V.  OEMOND.  isoe. 

(8  East,  4—6.)  ^^' 

One  who  has  a  grant  of  an  occupation  way  may  declare  in  case 
against  the  owner  of  the  land  over  which  the  way  leads  for  obstructing  ^  ^ 

it,  although  it  be  proved  that  the  public  in  general  had  used  the  way 
without  denial  for  the  last  twelve  years.  The  terminus  <id  quern  being 
laid  to  be  a  public  highway  is  proved  by  evidence  of  a  public  footway. 

In  case  for  obstructing  the  plaintiff's  private  right  of  way,  the 
declaration  stated  that  the  plaintiff  was  seised  of  two  gardens 
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allbh  with  the  appurtenances  in  W.,  and  claimed  for  him  a  right  of  foot 
Ormond.  and  horse  way  "  from  his  said  gardens,  &c.  unto,  into,  over, 
across,  and  along  a  close  called  Crannels  in  the  scdd  parish,  onto 
and  into  a  certain  pablic  King's  highway  in  the  parish  aforesaid, 
and  so  back  again,"  <&c.  It  appeared  at  the  trial  before 
Chambbe,  J.  at  Wells,  that  the  entire  close  called  Crannels  had 
previous  to  the  year  1792  belonged  to  one  Spackman,  who  then 
conveyed  most  of  it  to  Chantry  and  Hayes,  for  the  latter  of  whom 
the  plaintiff  was  trustee,  for  the  purpose  of  building  and  laying 
out  gardens ;  reserving  by  the  same  deed  a  foot  and  horse  road, 
[  *5  ]  set  out  in  a  map  annexed  to  *the  deed,  all  round  the  extremity 
of  the  close ;  which  road  led  as  well  over  the  parcel  conveyed  as 
over  the  part  retained  by  Spackman.  The  two  gardens  mentioned 
in  the  declaration,  together  with  a  house  belonging  to  Hayes, 
were  taken  out  of  the  parcel  so  conveyed,  and  adjoined  the  road, 
which  after  passing  by  the  gardens  and  over  the  part  originally 
retained  by  Spackman,  (on  which  latter  the  obstruction  com- 
pledned  of  was  erected)  led  immediately  to  a  public  footway  ap- 
proaching the  city  of  Bath,  and,  by  a  circuity,  to  a  carriage  road  to 
the  same  place.  It  also  appeared  in  evidence,  that  the  foot  and 
bridle  road  reserved  to  the  purchasers  in  the  conveyance  from 
Spackman  had  for  the  last  twelve  years  and  upwards  been 
constantly  used  by  the  public.  The  defendant  was  now  in 
possession,  through  mesne  conveyances,  of  the  remainder  of 
Crannels,  which  had  been  originally  retained  by  Spackman,  and 
had  obstructed  that  part  of  the  road  granted  which  led  over  his 
own  premises. 

It  was  objected  at  the  trial,  amongst  other  things,  1st,  that  the 
general  user  of  the  road  for  so  long  a  time  by  all  the  King's 
subjects  having  made  it  a  common  highway,  the  plaintiff's 
private  right  was  merged  in  the  public  right :  and  that  however 
he  might  still  maintain  an  action  of  covenant  against  the 
grantor  or  those  claiming  under  him,  as  upon  a  covenant 
running  with  the  land,  for  obstructing  him  in  the  exercise  of  the 
private  right  of  way  granted  to  him ;  yet  that  in  this  form  of 
action,  where  the  plaintiff  sues  only  as  one  of  the  King's  subjects 
against  a  stranger,  he  could  not  complain  of  the  nuisance, 
without  showing  special  damage.    2ndly,  That  the  terminus  ad 
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quern  described  in  the  pleadings  being  a  public  highway,  which  is 
nomen  generalisHmum,  and  must  be  taken  to  be  a  highway  for  all 
purposes,  was  not  proved  by  evidence  *of  a  common  footway 
only.  These  and  other  objections  being  overruled  at  the  trial, 
and  a  verdict  with  nominal  damages  taken  for  the  plaintiff,  were 
now  again  urged  by  East  and  Oaselee  upon  a  motion  for  a  new 
trial.    But 


Allen 
Ormond. 

[•6] 


The  Court  said,  with  respect  to  the  first  objection,  that  where 

a  party  has  a  certain  special  right  of  way  granted  to  him,  he 

may  rest  upon  that  title,  and  need  not  resort  to  a  general  right, 

which    may    possibly    be    disputed    by    conflicting    evidence ; 

especially  in  a  case,  like  the  present,  of  a  public  right  of  way 

growing  out  of  an  occupation  way.    As  to  the  second  point,  they 

held  the  terminus  ad  quern  laid  to  be  well  enough  proved  by 

evidence  of  a  public  footway;  for  it  was  a  public  highway  for  foot 

passengers;  though  such  a  description  might  be  bad  upon  special 

demurrer,  as  not  pointing  out  with  sufficient  certainty  what  sort 

of  highway  was  meant,  t 

Rule  refused. 


t  Yid.  Rex  v.  The  Inhabitante  of 
Eaifieid  in  Derbyshire,  M.  10  G.  II. 
B.  IL  ;  Bep.  temp.  Hardw.  315.  Mr. 
Ford  (M.S.)  reports  the  case  thus : — 
Indictanent  against  the  defendants 
for  not  repairing  a  highway  described 
the  way  to  be  a  certain  common  and 
ancient  King's  highway  for  all  the 
King's  subjects :  and  it  was  alleged 
to  be  80  ruinous  that  the  King's  sub- 
jects cannot  pass.  And  now,  after  a 
▼erdict  for  the  King  at  Derby  Assizes, 
Dtnnieon  in  arrest  of  judgment 
moTod,  that  as  there  were  various 
sorts  of  highways,  as  horseways, 
footways,  and  driftways,  and  the 
common  form  of  indictments  is  to 
express  the  nature  of  the  way; 
therefore,    this   was   ilL     Sed  fer 


Curiam;  the  bounds  of  the  way,  as 
to  the  length  and  breadth,  are  pro- 
perly described;  and  as  this  is  laid 
to  be  a  highway  for  all  the  King's 
subjects,  we  must  take  it  to  be  a 
way  for  all  sorts  of  passengers  and 
carriages ;  and  to  say  it  is  a  highway 
for  all  the  King's  subjects  is  a  suffi- 
cient description  of  such  a  way :  so 
judgment  for  the  King. 

But  in  Alban  v.  Brounsall,  Yelv. 
163,  upon  demurrer  to  a  plea  of  a 
right  of  passage,  the  bar  was  ad- 
judged ill,  amongst  other  reasons, 
for  this,  that  it  was  not  shewn  what 
manner  of  passage  it  was,  whether 
on  foot,  or  horse,  or  cartway;  so  that 
it  was  in  the  whole  uncertain. 


868  1806.    K.  B.    8  EAST,  27.  [r.e. 

BRUCE,      years  expired,  although  from  some  ambiguity  in  the  mode  of 
£x  parte,     expression  in  the  aflfidavit  then  produced  it  was  not  effectual ; 

yet  the  doubt  being  removed,  he  should  have  his  writ,  though 

the  time  of  protection  was  now  expired. 

Per  CuBiAM :  Writ  granted. 


1806,  THE  ZING  V.  VALENTINE  JONES. 

-^^^-  (8  East,  31—37.) 

r  31  1  A  defendant  indicted  here  for  miBdemeanors  committed  by  him  in  the 

West  Indies  in  a  public  capacity  imder  stat.  42  Geo.  III.  o.  85,  is  not 
entitled  under  that  statute  upon  an  affidavit  in  the  conmion  form  for 
putting  off  a  trial  upon  the  absence  of  a  material  witness,  to  put  off  his 
trial  till  return  made  to  writs  of  mandamus  to  the  courts,  &c,  abroad, 
to  examine  witnesses ;  which  are  directed  to  be  issued  in  such  cases  at 
the  discretion  of  the  Court  of  B.  B. ;  but  he  must  lay  before  the  Court 
such  special  grounds  by  affidavit  as  may  reasonably  induce  them  to 
think  that  the  witnesses  sought  to  be  examined  are  material  to  his 
defence.  But  the  prosecutor  in  such  case  is  of  course  entitled  to  writs 
of  mandamus  for  the  like  purpose. 

Thb  stat.  42  Geo.  III.  c.  85,  enacts  (s.  1)  that  any  person 
employed  in  the  King's  service  in  any  civil  or  military  capacity, 
<&c.  out  of  Great  Britain,  guilty  of  any  offence  in  the  execution, 
or  under  colour,  or  in  the  exercise  of  any  such  capacity,  &c. 
may  be  prosecuted  in  the  Court  of  King's  Bench  in  England, 
either  upon  information  by  the  Attorney-General  or  indictment. 
And  by  s.  2,  in  case  of  such  indictment  found  or  information 
exhibited,  the  Court  of  K.  B.  may,  on  motion  on  behalf  of  the 
Attorney-General  or  other  prosecutor,  or  of  the  defendant,  award 
at  its  discretion  writs  of  mandamus  to  any  Chief  Justice  and 
Judges,  &c.  or  any  Court  of  Judicature  in  the  country  or  island, 
or  near  to  the  place  where  the  offence  shall  be  charged  to  have 
been  committed,  or  to  any  governor,  &c.  or  to  any  other  person 
or  persons  residing  there,  as  to  the  Court  of  K.  B.  may  under 
all  the  circumstances  of  the  case  seem  most  expedient.  And 
the  persons  to  whom  the  writ  is  directed  are  authorized  to  take 
the  examinations  of  witnesses  in  writing  touching  the  matters 
charged  in  the  indictment  or  information,  and  transmit  the  same 
to  the  Court  of  K.  B. ;  which  examinations  shall  be  allowed  to 
be  read  as  evidence  on  the  trial. 
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This  being  the  first  case  of  a  procedure  under  this  Act,  to    The  Kiko 

Mm 

which  the  attention  of  the  Court  was  called,  it  may  be  useful  jones. 
to  report  the  course  which  was  pursued.  On  a  former  day  in 
the  term  the  defendant,  against  whom  an  indictment  had  been 
found  by  a  Middlesex  grand  jury  on  *the  25th  of  June  last,  C  *^^  ] 
charging  him  with  breaches  of  duty  in  his  capacity  of  commissary 
general  of  stores,  provisions,  and  forage  to  his  Majesty's  forces 
in  the  Caribbee  Islands,  <&c.  in  1796  and  1797,  obtained  a  rule 
calling  upon  the  prosecutor  to  shew  cause  ''  why  several  writs  of 
mandamus  should  not  issue,  directed  to  the  Chief  Justice  and 

Judges  of  the  Courts  oft for  the  several  islands  of  Barbadoes, 

Grenada,  and  Dominica,  in  the  West  Indies,  respectively  requiring 
them  to  hold  Courts  with  all  convenient  speed  for  the  examina- 
tion of  witnesses  and  receiving  other  proofs  concerning  the 
matters  charged  in  the  indictment  in  this  prosecution :  and  in 
the  mean  time  to  cause  such  public  notice  to  be  given  of  the 
holding  of  the  said  Courts  respectively,  and  to  issue  such 
summons  or  other  process,  as  may  be  requisite  for  the  attendance 
of  witnesses,  and  to  adjourn  from  time  to  time  as  occasion  may 
require,  pursuant  to  the  stat.  42  Geo.  III.  for  the  trying  and 
punishing  in  G.  B.  persons  holding  public  employments,  for 
offences  committed  abroad,  and  to  perform  all  such  other  matters 
and  things  as  by  the  said  statute  is  required:  and  why  the 
examination  and  proofs  to  be  thereupon  taken  should  not  be 
transmitted  by  some  person  or  persons  coming  from  the  said 
islands  respectively,  and  to  be  delivered  upon  oath,  in  such  form 
as  this  Court  should  direct,  to  H.  D.  and  H.  B.,  the  clerks  in 
court  of  this  Court,  or  one  of  them,  in  the  Crown  Office,  for  the 
safe  custody  thereof,  and  in  order  to  their  being  read  in  evidence 
on  the  trial  of  the  issue  joined  in  this  prosecution,  or  any  other 
subsequent  proceedings  thereon  or  relating  thereto:  and  why 
the  trial  should  not  be  put  off  until  the  return  of  the  said  several 
writs  of  mandamus  :  upon  notice  *of  this  rule  to  the  attorney  or  [  *33  ] 
agent  of  the  prosecutor  in  the  meskn  time.*' 

This  rule  was  obtained  upon  an  affidavit  of  the  defendant, 
which,  after  stating  generally  that  an  indictment  had  been  found 
against  him,  charging  him  with  breach  of  duty  in  his  capacity 

t  The  proper  description  of  these  Courts  was  afterwards  supplied. 
B.R. — ^VOL.  IX.  B   B 
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thk  Kino  of  commissary  general  of  stores,  &c.  in  1796  and  1797.  (aa  before 
JoNEa.  mentioned)  concluded,  in  the  common  form  of  an  afiEidavit  fojr 
patting  off  a  trial  on  account  of  the  absence  of  a  material  witness, 
that  certain  persons  (by  name)  and  several  other  persons  were 
now  in  the  West  Indies  ;  and  that  he  was  advised  and  believed 
that  their  evidence  would  be  material  for  him  upon  the  trial. 
And  on  the  day  given  for  shewing  cause, 

The  Attorney ^General^  for  the  Crown,  said,  that  he  thought 
it  his  duty  to  state  the  circumstances  under  which  the  application 
was  made  to  the  Court,  not  with  a  view  of  opposing  it,  if  the 
Court  in  the  exercise  of  the  discretion  vested  in  them  by  the  Act 
thought  it  proper  to  be  granted ;  but  rather  to  call  their  attention 
to  it,  that  it  might  not  pass  as  a  matter  of  course.  For  this 
purpose,  after  adverting  to  the  object  of  the  statute,  he  stated 
the  rule,  and  the  affidavit  on  which  it  had  been  obtained :  in 
doing  which  the  attention  of  the  Court  was  called  to  the  generality 
of  the  defendant's  affidavit  for  putting  off  the  trial  till  the  retom 
of  the  writs  prayed  for:  and  Lord  Ellekbobough,  Ch.  J. 
intimated  his  opinion  that  the  affidavit  was  not  sufficiently  full 
for  the  purpose;  omitting,  as  it  did,  to  shew  in  what  respect 
the  evidence  of  the  witnesses,  (some  of  which  he  also  observed 
were  not  named,)  was  material.  The  Act  of  Parliament,  he 
said,  required  the  Court  to  exercise  their  discretion  upon  the 
subject  of  awarding  any  writ  of  mandamus  under  it ;  and  there- 
[  *34  ]  fore  *called  upon  the  party  applying  for  such  writ  to  lay  before 
the  Court  some  materials  on  which  to  exercise  that  discre- 
tion. In  common  cases  where  application  was  made  to  put 
off  the  trial,  if  nothing  appeared  to  induce  a  suspicion  that  the 
application  was  made  for  delay,  the  Court  were  satisfied  with 
an  affidavit  in  the  common  form,  for  postponing  the  trial  upon 
the  absence  of  a  material  witness  from  one  sittings  or  assizes 
to  the  next,  because  little  inconvenience  comparatively  was 
likely  to  arise  from  a  short  delay:  but  here  from  the  very 
nature  of  the  proceeding  much  longer  delay  must  intervene; 
and  this  too  in  a  criminal  case,  which  it  was  more  neces- 
sary to  watch  over,  from  the  temptation  to  offenders  to  gain 
time. 


▼OL.IX.]  1806.    K.  B.    8  EAST,  34^85.  371 


Paarkf  in  support  of  the  rule,  eaid  thai  the  affidavit  'was  in    Thb  eiko 
the  same  ionn  as  in  Picton'a  ease,!  the  only  other  instance  of  a       jokes. 
proceeding  under  the  Act  in  question ;  and  similar  to  the  form 
of  affidavits  for  the  like  purpose,  to  obtain  depositions  in  the 
East  Indies  under  the  stat.  24  Geo.  III.  c.  25. 

Lawhence,  J. : 

Where  justice  is  to  be  delayed  so  long,  as  in  these  cases  it 
must  be  when  the  trial  is  postponed  till  the  return  of  the  writs 
of  mandamus,  the  Court  ought  to  have  some  special  grounds 
laid  before  them  to  induce  a  probability  at  least  that  the  evidence 
sought  to  be  obtained  may  be  material.  Such  appears  to  have 
been  the  intention  of  the  Act :  and  I  see  no  difficulty  in  the 
defendant's  doing  so.  It  is  not  required  of  him  to  state  his 
evidence,  but  only  the  nature  of  it :  otherwise,  under  this  general 
form  of  affidavit,  he  may  delay  the  trial  merely  to  get  depositions 
of  witnesses  to  his  character.  But  it  is  the  constant  practice  at 
the  Old  Bailey  not  to  put  off  trials  for  the  ^absence  of  witnesses  [  *35  ] 
to  character  o^ly,  on  account  of  the  facility  of  making  such 
applications  in  delay  of  justice. 

Park  then  said,  that  if  the  Court  required  an  affidavit  from 
the  defendant,  that  the  application  was  not  made  for  the  purpose 
of  delay,  such  an  affidavit  might  be  obtained  :  but  it  could  not 
be  expected  of  a  defendant  to  disclose  his  defence  before  the 
trial.  And  in  the  interpretation  of  the  statute  some  consideration 
ought  to  be  had  to  the  difficulty  thrown  upon  the  defendant  of 
preparing  for  his  defence  at  so  great  a  distance  from  the  place 
where  the  offence  charged  was  committed,  and  where  most  of 
the  witnesses  to  the  transaction  reside. 

Lord  Ellenbobouoh,  Gh.  J.  observed,  that  the  Court  would 
not  be  satisfied  merely  with  a  general  affidavit  that  the  applica- 
tion was  not  made  for  delay;  but  that  they  should  expect 
materials  to  be  laid  before  them  to  enable  them  to  say,  exercising 
their  judgment  upon  fair  and  probable  grounds,  that  the  evidence 
sought  to  be  obtained  was  in  its  nature  material. 

The  case  stood  over  for  a  few  days.    And  now  another  affidavit 

t  30  How.  St.  Tr.  493. 

B  B  2 
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The  KiKa  of  the  defendant  was  produced,  stating  in  substance  that  the 
JoN£8.  indictment  was  found  on  the  25th  of  June  last^  to  which  he  had 
pleaded  without  delay.  That  certain  persons  (naming  them) 
were  acquainted  with  several  of  the  dealings  and  transactions 
which  took  place  between  the  defendant  and  Matthew  Higgins 
in  the  indictment  mentioned  in  the  West  Indies  in  1796  and 
1797,  relating  to  the  supplying  the  vessels,  stores  and  provisions, 
&c.  in  the  indictment  mentioned.  And  that  amongst  the  other 
L  *33  ]  witnesses,  referred  to  but  not  named  in  the  defendant's  *first 
affidavit,  resident  in  Barbadoes,  &c.  or  some  of  the  other  Leeward 
Islands,  whose  evidence  he  was  advised  and  believed  would  be 
material  for  him  on  the  trial,  was  W.  W.,  who  he  believed  was 
now  resident  in  Barbadoes ;  and  who  during  the  years  1796  and 
1797  was  the  clerk  and  book-keeper  of  the  said  M.  Higgins,  at 
head  quarters ;  and  who  kept  and  settled  many  accounts  between 
the  said  M.  H.  and  the  defendant,  respecting  the  vessels,  stores, 
&c.  supplied  by  M.  H.  for  the  use  of  the  British  army ;  and  on 
the  departure  of  M.  H.  was  left  as  his  attorney,  and  as  such  had 
other  dealings  on  the  same  account  with  the  defendant,  and 
received  payments  on  account.  And  it  concluded  with  stating 
that  the  application  was  not  for  delay,  but  to  obtain  evidence, 
which  the  defendant  was  advised  and  believed  to  be  material. 

The  Attomey-Oeneral,  after  stating  the  above,  which  he 
seemed  to  think  satisfactory,  adverted  to  the  form  of  the  rule, 
which  he  proposed  to  amend  by  inserting  the  proper  styles  of 
the  Courts  in  the  several  islands,  to  which  the  respective  writs 
of  mandamus  were  to  go  ;  and  that  to  Barbadoes  was  proposed 
to  be  directed  to  the  governor  or  eldest  member  of  the  council 
for  the  time  being.  He  also  prayed  for  other  writs  of  mandamus 
as  of  course,  on  the  part  of  the  prosecution :  stating  that  it  was 
impossible  for  him  to  produce  any  affidavit  as  to  the  witnesses 
names  or  the  objects  of  their  examination,  as  those  must  depend 
upon  the  nature  of  the  examinations  taken  by  the  defendant ; 
some  of  whose  witnesses  were  not  even  named. 

Lord  Ellenbobough,  Gh.  J.  said,  that  the  application  just 

r  'ST  ]       made  by  Mr.  Attomey-Qeneral  on  the  part  of  the  *Crown  was  of 

course  to  be  granted,  without  requiring  an  affidavit;  as  the 
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necessity  of  it  was  apparent  apon  the  face  of  the  proceedings,  thb  Kino 
And  with  respect  to  the  application  made  by  the  defendant,  Jones. 
there  was  now  a  satisfactory  affidavit  to  induce  the  Court  to 
exercise  their  discretion  in  issumg  the  writs  required.  But,  he 
added,  that  it  must  not  be  understood  that  the  Court,  in  requiring 
such  an  affidavit,  had  departed  from  ancient  usage  and  in- 
troduced a  new  rule :  for  in  the  case  of  The  King  v.  Le  Chevalier 
D*Eon,  3  Burr.  1513,  upon  an  application  to  put  ofif  the  trial 
upon  an  affidavit  of  the  absence  of  material  witnesses,  in  the 
common  form,  it  was,  after  a  full  hearing,  rejected  by  the  Court ; 
who  said  that  an  affidavit  in  the  common  form  might  be  sufficient 
where  no  cause  of  suspicion  appeared  to  the  Court :  but  that 
where  a  suspicion  arose  from  the  nature  of  the  question,  the 
Court  would  examine  into  the  ground  upon  which  the  delay  was 
asked,  and  had  in  criminal  as  well  as  civil  cases  refused  to  put 
off  a  trial :  in  such  a  case  it  was  not  sufficient  to  swear  in  the 
common  form  that  the  witnesses  were  material,  but  the  Court 
would  require  a  special  affidavit  to  satisfy  them  that  the  persons 
were  material  witnesses,  before  the  trial  was  put  off  on  account 
of  their  absence. 

The  CouBT  now  directed  the  issuing  of  the  several  writs  of 
mandamus  prayed  for  on  the  part  of  the  defendant  and  of  the 
Crown. 


THE  KING  V.  F.  KINGSTON,  J.  ELLIS,  J.  WALLIS,       isoe. 
W.  HAET,  J.  N.  BACON,  W.  BACON,  G.  SHEEIFF,      ^^^^* 
W.  WELLS,  AND  J.  WELLINGHAM.  r  n  ] 

(8  East,  41—47.) 

It  is  no  objection  on  demurrer  that  several  different  defendants  are 
charged  in  different  counts  of  an  indictment  for  offences  of  the  same 
nature ;  though  it  may  be  a  ground  for  application  to  the  discretion  of 
the  Court  to  quash  the  indictment.f 

[Indictment  against  certain  persons,  who  acted  as  commis- 
sioners under  the  St.  Albans'  paving  and  regulating,  &c.  Act 

t  The  case  is  cited  on  this  point  in      247,  50  L.  J.  Q.  B.  497,  44  L.  T.  350. 
the  judgment  of  Blaokbtjbn,  J.,  in     — B.  C. 
CaHro  t.  Beg.  (1881)  6  App.  Ca.  229, 
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The  Kino    (44  Geo.  III.),  for  wilful  neglect  to  pay  the  costs  of  an  appeal,  in 
Kingston    accordance  with  the  Act.] 

and  Others. 

Demurrers. 

[  ^^  1  Wood,  in  support  of  the  demurrers,  objected,  1st,  to  the 

form  of  the  indictment,  that  the  offences  charged  in  the  several 
counts  are  against  different  defendants  ;  which  offences,  being  in 
their  nature  several  and  distinct,  cannot  properly  be  joined  in 
the  same  indictment.  The  first  and  second  counts  charge  six 
defendants,  viz.  Kingston,  Ellis,  Wallis,  Hart,  and  the  two 
Bacons,  the  two  latter  of  whom  were  no  parties  to  the  appeal, 
omitting  Bussell,  who  was  a  party.  The  8rd  count  charges 
seven  defendants  omitting  W.  Bacon  before  charged,  and 
including  Wells  and  Sheriff,  new  parties.  The  4th  count  charges 
six  defendants,  including  Wellingham,  who  was  not  mentioned 

[*46]  ^before.  This  he  argued  was  a  misjoinder  of  counts  against 
different  sets  of  offenders,  unprecedented,  and  tending  to 
embarrass  them  in  their  defence ;  and  not  like  charging  the 
same  defendants  with  different  offences  ejusdem  generis  in 
different  counts.  And  that  if  the  Court  would  have  quashed  the 
indictment  on  motion  for  this  misjoinder,  a  fortiori  they  would 
do  so  on  demurrer. 

The  Court,  however,  over-ruled  the  objection.    And  by 

Lord  Ellenborough,  Ch.  J. : 

This  would  have  been  a  good  ground  of  application  to  the 
discretion  of  the  Court  to  quash  the  indictment  for  the 
inconvenience  which  may  arise  at  the  trial  from  joining  different 
counts  against  different  offenders ;  but  where  to  the  offences  so 
charged  in  different  counts  there  may  be  the  same  plea  and  the 
same  judgment,  there  is  no  authority  for  saying  that  such 
joinder  in  one  indictment  is  bad  in  point  of  law ;  nor  is  there  any 
legal  incongruity  on  the  face  of  it,  to  warrant  us  in  giving 
judgment  for  the  defendants  on  demurrer. 

Lawrence,  J.  referred  to  several  authorities  to  shew  the  legal 
[  *^7  ]       congruity  of  such  a  joinder  of  counts ;  ^though  he  agreed  that  it 
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was  matter  of  discretion  for  the  Court  on  motion  to  quash  an    Thb  King 

indictment  so  framed.    In  2  Boll.  Bep.  845,  the  case  is  stated  of     eikobton 

an  indictment  against  four  persons  for  erecting  four  several  inns,    *^^  Others. 

and  selling  victuals  to  travellers  ad  commune  nocumentum :  and 

it  was  quashed,  because  it  was  not  alleged  that  they  separaliter 

did  the  acts,  and  several  acts  are  attributed  to  them  jointly. 

For  though  four  for  several  offences  may  be  indicted  in  the  same 

indictment,  it  is  as  several  indictments  in  law ;  and  the  form 

shall  be  separaliter  erexerunt.     And  Lord  Hale  (2  Hale,  P.  C. 

174)  after  giving  some  instances  of  indictments  against  several 

for  separate  acts  of  the  same  kind,  which  were  quashed,  refers  to 

the  same  case  which  is  reported  in  2  Bol.  as  laying  down  the 

rule,  that  for  several  offences  of  the  same  nature  several  persons 

may  be  indicted  in  the  same  indictment ;  but  then  he  says  it 

must  be  laid  separaliter;  for  want  of  which  word  that  indictment 

was  quashed.    And  he  adds  that  ''it  is  in  common  experience 

at  this  day  that  twenty  persons  may  be  indicted  for  keeping 

disorderly  houses,  &c.  and  they  are  daily  convict  upon  such 

indictments;    for   the  word    separaliter   makes    them    several 

indictments."    *    *    ♦ 
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GALE  AND  Others  v.   EEED. 

1806. 
JVW.  25.  (8  East,  80-90.) 

r  g^  -J  By  indenture  between  A.  and  B.,  and  C,  dissolving  their  partnership, 

as  rope-makers,  A.  and  B.  covenanted  to  allow  C.  during  his  life,  2«.  on 
every  cwt.  of  cordage  which  they  should  make  on  the  recommendation 
of  C.  for  any  of  his  friends  and  connections,  and  whose  debts  should 
turn  out  to  be  good :  and  that  A.  and  B.  should  stand  the  risk  of  such 
debts  incurred,  but  should  not  be  compelled  to  furnish  goods  to  any  of 
C.'s  connexions  whom  they  should  be  disinclined  to  trust.  And  0. 
covenanted  not  to  carry  on  the  business  of  a  rope-maker  during  his  life 
(except  on  Government  contracts) ;  and  that  all  debts  contracted  or  to  be 
contracted  in  his  or  their  names,  pursuant  to  the  indenture,  should  be 
the  exclusive  property  of  A.  and  B. ;  and  that  C.  should,  during  his  life, 
exclusively  employ  A.  and  B.,  and  no  other  person,  to  make  all  the 
cordage  ordered  of  him,  by  or  for  his  friends  and  connexions,  on  the 
terms  aforesaid,  and  should  not  employ  any  other  person  to  make  any 
cordage  on  any  pretence  whatsoever.    Held, 

1st.  That  the  covenant  by  C.  to  employ  A.  and  B.  exclusively  to  make 
cordage  for  his  friends,  and  not  to  employ  any  other,  &c.  A.  and  B.  not 
being  obliged  to  work  for  any  other  than  such  as  they  chose  to  trust, 
was  not  illegal  and  void  as  being  in  restraint  of  trade  without  adequate 
consideration;  for  the  whole  indenture  must  be  construed  together, 
according  to  the  apparent  reasonable  intent  of  the  parties;  and  the 
general  object  being  only  to  appropriate  to  A.  and  B.  so  much  of  C.*8 
private  trade  as  they  chose  to  give  his  friends  credit  for,  so  much  only 
was  covenanted  to  be  transferred,  and  0.  was  still  at  liberty  to  work 
for  any  of  his  friends  who  were  refused  to  be  trusted  by  A.  and  B. :  by 
which  construction  the  restraint  on  G.  was  only  coextensive,  as  in  reason 
it  could  only  be  intended  to  be,  with  the  benefit  to  A.  and  B. ;  and 
therefore  the  restraint  on  0.  could  be  no  prejudice  to  public  trade.f 

2nd.  That  breaches  assigned  generally  against  C.  for  having  made 
cordage  for  divers  persons  other  than  for  Government,  and  for  employ- 
ing other  persons  than  A.  and  B.  to  make  cordage  for  his  friends,  &c. 
were  well  assigned ;  though  no  particular  persons  were  named,  nor  the 
quantities  or  kinds  of  cordage  mentioned,  &c. ;  such  facts  lying  more 
particularly  within  C.*s  knowledge. 

This  was  an  action  of  covenant,  brought  by  the  three  plaintiffs 
against  their  late  partner  Beed,  for  breaches  of  a  covenant 
contained  in  an  indenture,  confirming  and  carrying  into  further 
effect  a  prior  indenture  made  between  them  for  the  dissolution 
of  their  partnership ;  and  which  indenture,  made  the  Slst  of 
January,  1804,  whereupon  the  breaches  are  assigned,  is  as 
follows.    "Whereas  the  said  parties  have  further  agreed  to 

t  Compare,  as  cases  where  the  P.  0.  68,  41  L.  T.  292;  Davi^  y. 
restraint  is  too  general,  Collins  v.  Daviea  (1887)  36  Oh.  D.  359,  56  L.  J. 
Locke  (1879)  4  App.  Cas.  674, 48  L.  J.      Ch.  481,  56  L.  T.  401.— B.  C. 
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confirm  the  said  deed  of  the  10th  of  January  instant,  so  far  as  it  Qale 
relates  to  the  dissolution  of  their  said  copartnership,  and  the  rbbd. 
mutual  releases  therein  contained ;  and  in  all  other  respects  to 
declare  the  said  deed  of  the  10th  of  January,  instant,  void  and  of 
no  e£fect :  and  they  have  also  mutually  agreed  to  enter  into  such 
covenants  respectively  as  are  hereinafter  expressed  and  con- 
tained :  Now  this  indenture  witnesseth  that,  in  pursuance  and 
performance  of  the  said  agreement,  they,  the  said  E.  Gale  the 
elder,  E.  Gale  the  younger,  and  J.  Gale,  and  the  said  S.  Beed 
have  mutually  *dissolved,  and  by  these  presents  do  dissolve  their  C  *®^  ^ 
said  copartnership,  and  do  declare  that  the  same  shall  from 
henceforth  cease  and  determine  to  all  intents  and  purposes 
whatsoever.  And  this  indenture  further  witnesseth,  that  in 
further  performance  of  the  said  agreement,  the  plaintiffs,  for 
themselves,  their  heirs,  executors,  &c.  covenant  with  the 
defendant,  his  executors,  &c.  that  they,  the  plaintiffs,  shall,  from 
time  to  time  and  at  all  times  hereafter,  during  the  natural  life  of 
the  defendant,  pay  and  allow  to  him  and  his  assigns  2^.  on 
every  100  weight  of  cordage,  which,  from  the  14th  of  December 
last,  shall  appear  to  have  been  made  by  them  the  plaintiffs,  on 
the  recommendation  of  the  defendant,  and  delivered  to  any 
person  or  persons  whomsoever,  who  are  or  may  be  of  the  number 
of  his  particular  friends  and  connexions,  and  whose  debts  shall 
turn  out  to  be  good.  And  further,  that  they,  the  plaintiffs,  shall 
bear  all  losses  which  may  happen  by  means  of  any  of  the  debts 
which  may  be  contracted  with  any  of  the  said  persons,  the 
particular  friends  and  connexions  of  the  defendant:  provided 
that  nothing  herein  contained  shall  extend  to  the  removing  the 
liability  of  the  defendant  as  an  owner  of  any  ship  which  may  be 
supplied  with  cordage  or  other  things  by  the  plaintiffs,  to  pay 
their  bills  for  the  same,  or  to  the  compelling  the  plaintiffs  to 
furnish  any  cordage  or  other  goods  to  any  connexions  of  the 
defendant,  whom  they  shall  be  disiuclined  to  trust  or  give  credit 
to.  And  the  defendant  doth  hereby  for  himself,  his  heirs, 
executors,  &c.  covenant  with  the  plaintiffs,  their  executors,  &c. 
in  manner  following,  viz.  That  he,  the  defendant,  shall  not  in 
his  lifetime  carry  on  the  business  of  a  rope-maker,  or  make 
cordage  for  any  person  or  persons  whomsoever,   (except  any 
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Gale  contract  which  the  defendant  may  hereafter  enter  into  to  make 
Reed.  *cordage,  new  or  old,  or  any  other  articles,  for  government,  or 
[  *82  ]  any  public  board,  and  which  he  shall  have  free  liberty,  from 
time  to  time,  to  execute  and  complete.)  And  the  defendant  doth 
further  covenant  with  the  plainti£fs,  that  all  the  debts  due,  and 
to  become  due,  for  cordage  or  other  things  sold  or  to  be  sold, 
whether  in  the  firm  of  Gale,  Beed,  and  Gales;  E.  Gale  & 
Company ;  or  in  the  name  of  the  defendant,  pursuant  to  any 
engagements  contained  in  any  preceding  contract  or  covenant 
entered  into  between  them  the  said  parties  hereto,  pursuant  to 
the  terms  of  this  present  indenture,  are  and  shall  be  the  exclusive 
property  of  the  plaintiffs,  their  executors,  &c.  And  that  the 
defendant,  his  executors,  &c.  shall  not,  at  any  time  or  times 
hereafter,  willingly  do  or  suffer  any  act  or  thing  to  hinder  or 
disturb  the  plaintiffs,  their  executors,  &c.  in  obtaining  the  said 
debts,  or  any  of  them.  But  in  case  any  of  such  debts  shall  at  any 
time  or  times  hereafter  be  received  by  the  defendant,  he  shall 
immediately  on  such  receipt,  from  time  to  time,  pay  over  the 
same  to  the  plaintiffs,  their  executors,  &c.  without  any  deduction 
whatsoever.  And  further,  thai;  the  plaintiffs  shall,  and  lawfully 
may,  use  and  keep  possession  of  the  rope-walk  belonging  to  the 
defendant,  situate,  at  King  David's  Fort  aforesaid,  with  the 
fixtures,  utensils,  and  appurtenances  thereunto  belonging,  until 
the  81st  of  May  now  next  ensuing,  without  any  hindrance  or 
interruption  from  or  by  the  defendant,  his  executors,  &c.  And 
lastly,  that  the  defendant  shall,  during  his  life,  continue  to 
employ  exclusively  the  plaintiffs,  to  make  all  the  cordage  which 
may  be  ordered  of  him  by  or  for  the  particular  friends  and 
connexions  of  the  defendant  or  the  terms  aforesaid,  and  shall 
not  employ  any  other  person  or  persons  whomsoever  to  make  any 
other  cordage,  or  any  part  thereof,  under  any  pretence 
t  •ss  ]  whatsoever.  *The  breaches  assigned  were,  1st,  That  after  the 
making  of  the  indenture  the  defendant  carried  on  the  business  of 
a  rope-maker,  and  made  cordage  for  divers  and  very  many 
persons  other  than  by  virtue  of  any  contract  which  the  defen- 
dant had  entered  into  after  the  making  of  the  said  indenture,  to 
make  cordage,  &c.  for  government,  contrary  to  his  covenant. 
And  2ndly,  That  the'defendant,  after  the  making  of  the  indenture, 
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did  not  nor  would  (though  often  required)  employ  the  plaintiffs  Gale 
to  make  all  or  any  part  of  the  said  last  mentioned  cordage,  rkbd. 
according  to  the  indenture,  but  neglected  so  to  do,  and  employed 
divers  other  persons  to  make  the  said  last-mentioned  cordage ; 
although  the  plaintiffs  were  ready  and  willing  to  make  the  same 
on  the  terms  in  the  indenture  mentioned ;  contrary  to  the  said 
indenture,  &c.  To  the  declaration  assigning  these  breaches,  in 
making  cordage  for  others,  and  employing  others  to  make 
cordage,  the  defendant,  after  enrolling  the  indenture  at  large, 
demurred  to  the  first  breach ;  assigning  for  cause,  *'  that  the 
plaintiffs  had  not  shewn  or  disclosed  any,  and  what  particular 
person  or  persons  for  whom  the  defendant  made  cordage,  or  any 
and  what  particular  quantities  or  kinds  of  cordage  the  defendant 
did  so  make  for  them ;  nor  in  what  manner  or  by  what  acts  he 
carried  on  the  said  business  of  a  rope*maker,  as  is  alleged  in  that 
breach  of  covenant.  And  he  demurred  also  to  the  second  breach ; 
assigning  for  cause,  that  the  plaintiffs  have  not  shewn  or 
disclosed  by  what  particular  friends  and  connexions  the  quantities 
of  cordage  mentioned  in  that  breach  were  ordered ;  or  shewn  or 
disclosed  any  and  what  particular  quantities  or  kinds  of  cordage 
were  so  ordered  by  them,  or  any  and  what  particular  persons 
were  employed  by  the  defendant  to  make  such  *cordage.  [  *84  ] 
Concluding  with  the  general  allegations  of  insufficiency. 

This  case  was  argued  in  Trinity  Term  last  by  Holroyd,  in  sup- 
port of  the  demurrer,  and  Lawes,  contra.  The  questions  turned, 
1st,  on  the  construction  of  the  particular  covenants,  whether 
illegal  and  void,  as  being  in  particular  restraint  of  trade,  without 
adequate  consideration;  2ndly,  upon  the  general  manner  of 
assigning  the  breaches.  The  general  question  has  been  dis- 
cussed so  often  and  so  much  at  large  in  other  reported  cases ; 
and  the  Court,  in  giving  judgment,  went  so  fully  into  the  appli- 
cation of  the  general  principle  to  the  particular  covenants  in 
question,  that  it  is  unnecessary  to  repeat  the  arguments.  The 
cases  cited  on  the  general  principle  were  Mitchell  v.  Reynolds, 

1  P.  Wms.  181,  which  collects  all  the  antecedent  authorities, 
and  Mr.  Coxe's  notes  supplies  others.  Oarrick  v.  Barry,  cited 
in  Shubrick  v.  Salmond,  8  Burr.  1689.     Chesman   v.  Rainhy, 

2  Stra.  789.    Gierke  v.  Comer,  Bep.  temp.  Hardw.  63 ;  7  Mod. 
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Gale        230,  and  Davis  v.  MasoUy  5  T.  R.  118, t  (and  vi.  Bunn  v.  Guy, 

Rbed.       4  East,  190.  J )    And  in  respect  to  the  special  causes  of  demurrer 

were  cited  F Anson  v.  Stuart,  1  T.  E.  748.  §     Farrow  v.  Chevalier, 

1  Salk.  139,  and  Barton  v.  Wehh,  8  T.  E.  459.     The  case  stood 

over  for  consideration  till  this  Term,  when 

LoBD  Ellenborough,  Ch.  J.  delivered  the  opinion  of  the  Court. 
After  stating  the  pleadings  as  above : 

It  has  been  contended,  on  the  part  of  the  defendant,  that  the 
covenant  on  which  the  breaches  have  been  assigned  is  void,  as 
being  a  contract  made  in  particular  restraint  of  trade,  without 
[  *85  ]  adequate  consideration  to  the  party  restrained ;  *upon  the 
authority  of  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  and  other  cases. 
And  also  that  the  breaches  are  ill  assigned  in  point  of  form, 
inasmuch  as  the  "  divers  other  persons  "  alleged  to  have  been 
employed  to  make  cordage  for  the  defendant,  (as  complained  of 
in  those  breaches,)  are  generally  so  described,  without  mention- 
ing them  particularly  by  their  names,  or  stating  the  kinds  and 
quantities  of  cordage  made,  &c.,  as  the  defendant's  counsel  eon- 
tended  ought  to  have  been  done.  As  to  this  objection  of  form, 
and  which  is  the  cause  specially  assigned  for  demurrer,  the 
answer  given  to  it  by  the  plaintifiTs  counsel;  viz.  that  as  the 
facts  alleged  in  these  breaches  lie  more  properly  in  the  know- 
ledge of  the  defendant,  who  must  be  presumed  conusant  of  his 
own  dealings,  than  of  the  plaintiffs,  there  was  no  occasion  to 
state  them  with  more  particularity ;  is  in  our  opinion  a  sufficient 
answer  in  point  of  law.  What  is  laid  down  to  this  effect  in 
Roht.  Bradshaw's  case,  9  Co.  Eep.  61,  and  Cro.  Jac.  304,  and  in 
several  later  cases,  which  are  all  collected  in  the  case  of  Barton 
V.  Webbe,  8  T.  R.  459,  and  in  a  note  of  my  brother  Williams  to 
the  case  of  Lord  Arlington  v.  Merricke,  2  Saund.  411,  ||  has  settled 
the  law  on  this  point;  in  opposition  to  the  case  of  Jones  v. 
TViUiams,  Dougl.  214,  which  has  been  overruled  in  the  two  late 
cases  of  Shunt  v.  Farrington,  1  Bos.  &  P.  640,  and  Barton  v. 
Webbe,  8  T.  R.  469. 
Laying  therefore  this  objection  of  form  out  of  the  case,  it 

t  2  E.  E.  662.  §  1  E.  E.  392. 

t  7  E.  E.  560.  II  2  Wms.  Saund.  813. 
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remains  to  be  considered,  whether  the  covenant  in  question  be       Galb 
void,   upon  the  ground  already  mentioned,  viz.  ''as  being  a       reed. 
particular  restraint  of  trade,  without  adequate  consideration." 
The    object  and    intention  of   the  parties  to    this  indenture 
appears  to  have  been  to  devolve  upon  and  exclusively  to  appro- 
priate to  the  Gales,  the  plaintiffs,  all  the  beneficial  private 
trade    of    the    defendant   in    this  business    *of  rope-making ;       [  *86  j 
leaving  him  at  liberty  to  make  and  execute  on  his  own  account 
such  contracts  for  cordage  as  he  had  made  or  might  enter  into 
with  Government  or  any  of  the  public  Boards.    The  indenture 
uniformly  contemplates  this  private  trade  as  a  trade  carried  on 
upon  credit  only.    The  only  compensation  which  the  indenture 
provides  for  the  defendant,  as  the  consideration  for  his  restraint, 
and  for  the  benefit  to  be  derived  to  the  plaintiffs  in  this  respect, 
is  a  payment  and  allowance  of  28.  on  every  hundred  weight  of 
cordage,  which,  from  the  14th  of  December  preceding  should 
appear  to  have  been  made  by  the  plaintiffs  on  the  recommenda- 
tion of  the  defendant,  and  delivered  to  the  order  of  his  particular 
friends  and  connexions,  and  whose  debts  should  turn  out  to  be 
good :     The  plaintiffs  agreeing  to  bear  all  losses  which  might 
happen  by  means  of  any  of  the  debts  which  might  be  contracted 
with  any  of  these  particular  friends  and  connexions  of  the 
defendant.    But,  as  the  plaintiffs  were  subjected  to  this  eventual 
loss  by  bad  debts,  it  was  reasonable  that  they  should  be  allowed 
to  exercise  their  own  discretion  as  to  the  persons  to  whom  they 
should  give  credit.    It  is  therefore  accordingly  provided  by  the 
indenture,  ''  that  nothing  therein  contained  should  extend,  or  be 
construed  to  extend,  to  the  compelling  the  said  plaintiffs  to  furnish 
any  cordage  or  other  goods  to  any  connexions  of  the  defendant 
whom  they  might  be  disinclined  to  trust  or  give  credit  to."    The 
trade  therefore  which  the  indenture  contemplates  the  plaintiffs 
as  exclusively  occupying  is  the  furnishing  of  cordage  for  such  of 
the  defendant's  customers  and  friends  as  the  plaintiffs  should 
choose  to  trust:    And  the  restraint  on  one  side  meant  to  be 
enforced  should  in  reason  be  coextensive  only  with  the  bene- 
fits meant  to  be  enjoyed  on  the  *other.    And  as  the  carrying       [  ♦87  ] 
the  restraint  further  would  be  arbitrary  and  useless  as  between 
these  parties,  a  construction  which  would  have  that  effect  must 


882  1806.    K  B.    8  EAST,  87—88.  [b.r. 


Gale  be  reluctantly  resorted  to,  and  not  adopted  at  all  if  the  general 
Beed.  scope  of  the  whole  indenture  will  allow  a  different  sense  to  be  put 
upon  the  words  of  any  particular  covenant.  The  indenture  does 
not  in  any  part  of  it  suppose  or  advert  to  any  case  of  furnishing 
cordage,  &c.  to  any  connexions  of  the  defendant,  but  upon  trust 
or  credit.  It  then  provides  that  debts  to  become  due  for  cordage 
&c.  sold  in  the  joint  names  of  them  all,  pursuant  to  the  terms  of 
that  indenture,  should  be  the  exclusive  property  of  the  plaintiffs. 
That  the  defendant  should  do  no  act  to  hinder  or  disturb  the 
plaintiffs  in  obtaining  the  said  debts :  but  in  case  any  of  such 
debts  should  be  received  by  him,  that  he  should  pay  them  over  to 
the  plaintiffs.  After  these  provisions  follows  the  covenant  upon 
which  the  immediate  question  arises.  '^  And  lastly,  that  he,  the 
said  defendant,  shall  and  will,  during  the  term  of  his  natural 
life,  continue  to  employ  exclusively  the  said  plaintiffs  to  make 
all  the  cordage  which  may  be  ordered  of  him  by  or  for  the  par- 
ticular friends  or  connexions  of  the  said  defendant,  on  the  terms 
aforesaid  ;  and  shall  not,  nor  will  employ  any  other  person  or  per- 
sons whomsoever  to  make  any  other  cordage,  or  any  part  thereof, 
under  any  pretence  whatsoever."  The  covenant  is,  it  will  be 
observed,  to  employ  the  plaintiffs  exclusively  to  make  the  cordage 
which  may  be  ordered  '^  on  the  terms  aforesaid.*'  These  latter 
words  incorporate  in  this  covenant,  by  reference,  all  the  antece- 
dent provisions  of  the  indenture  containing  the  terms  upon 
which  this  exclusive  employment  was  to  be  given  to  the  plain- 
tiffs. What  then  are  those  terms  ?  principally  these :  the  allow- 
[  *S8  ]  ance  *of  2«.  per  cwt.  to  the  defendant  upon  goods  famished  on 
his  recommendation,  where  the  debts  turned  out  good ;  and  a 
liberty  to  the  plaintiffs  to  refuse  the  orders  of  persons  they  should 
be  disinclined  to  trust.  As  these  refused  orders  could  of  course 
produce  no  good  debts  to  the  plaintiffs,  they  could  not  of  course 
produce  any  fund  for  the  allowance  of  2«.  per  cwt.  to  the  defen- 
dant, which  was  to  arise  only  out  of  debts  turning  out  to  be  good. 
They  were  therefore  orders  not  within  the  scope  of  the  exclusive 
employment  stipulated  for,  and  to  which  the  stipulated  compen- 
sation could  not  apply ;  and  which,  after  being  so  refused  by 
the  plaintiffs,  might  therefore  be  executed  by  the  defendant ;  he 
being  restrained  only  as  to  cordage,  &c.  ordered  on  the  terms 
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aforesaid,  oi  which  terms  the  payment  of  2«.  per  cwt.  out  of  good  Oalb 
debts  was  the  most  important  and  material.  Supposing  the  reed. 
former  part  of  this  covenant  to  be,  for  the  reasons  given,  properly 
narrowed  by  the  terms  of  dealing  to  which  it  refers,  it  will  hardly 
be  contended  that  the  more  general  words  to  be  found  in  the 
latter  part  of  the  same  covenant  shall  not  be  restrained  and 
qualified  by  the  same  context.  The  words  are,  *'  and  shall  not 
nor  will  employ  any  other  person  or  persons  whomsoever  to 
make  any  other  cordage,  or  any  part  thereof,  under  any  pretence 
whatsoever."  To  construe  them  according  to  the  strict  letter 
would  impose  a  restraint  without  compensation  to  the  party 
restrained,  and  to  the  possible  prejudice  of  the  public.  Whereas 
to  construe  them  with  reference  to  the  immediately  antecedent 
words  of  the  covenant  in  question,  and  to  the  true  scope  and 
object  of  the  whole  indenture,  renders  the  sense  uniform  and 
consistent  throughout,  makes  the  compensation  and  restraint 
commensurate  with  each  other,  and  obviates  the  possible  incon- 
venience  both  ^public  and  private,  which  might  result  from  a  [  *89  ] 
different  construction.  And  this  mode  of  construction  is  agree- 
able to  the  received  rules  and  maxims,  as  well  as  to  the  authori- 
ties of  law :  for  as  is  said  in  Plowd.  18,  '^  The  scope  and  end  of 
every  matter  is  principally  to  be  considered ;  and  if  the  scope 
and  end  of  the  matter  be  satisfied,  then  is  the  matter  itself 
and  the  intent  thereof  also  accomplished."  So  Lord  Hobabt, 
275.  "  The  law  being  to  judge  of  an  act,  deed,  or  bargain,  con- 
sisting of  divers  parts,  containing  the  will  and  intent  of  the 
parties,  all  tending  to  one  end,  doth  judge  of  the  whole,  and  gives 
every  part  his  office  to  make  up  that  intent,  and  doth  not  break 
the  words  in  pieces."  And  accordingly  in  many  cases  the  most 
general  words  in  a  deed  have  been  holden  to  be  narrowed  and 
restrained  by  the  apparent  object  and  intent  of  the  parties,  as 
collected  from  other  parts  of  the  same  deed.  Thus  in  Broughlan  v. 
Conway y  Moore,  58 ;  in  debt  upon  obligation  with  this  condition, 
that  whereas  the  defendant  had  sold  to  the  plaintiff  a  lease  for 
years  of  the  manor  of  S,  he  would  not  do  nor  had  done  any  act 
to  disturb  the  plaintiff's  possession  of  it ;  but  that  the  plaintiff 
should  hold  and  enjoy  this  peaceably,  without  the  disturbance  of 
the  defendant,  or  any  other  person ;  it  was  holden  by  all  the 
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Oalb  justices  that  the  defendant  was  not  bound  by  the  words  of  the 
Beed.  condition  to  warrant  peaceable  possession  to  the  vendee,  but  only 
against  acts  done  or  to  be  done  by  himself;  and  that  all  the 
sequel  of  the  condition  which  comes  after  the  word  ''but"  shall  be 
referred  to  the  antecedent  part  of  the  condition,  and  expounded 
and  extended  in  like  manner  ;  that  is  to  say,  that  he  shall  enjoy 
it  without  disturbance  of  any  person  or  persons  by  any  act  by 
him  done  or  to  be  done.  So  the  case  cited  in  Shep.  Touch.  169, 
[  *dO  ]  as  ^determined  by  Bridgman,  Justice ;  if  one  make  a  lease  for 
years  of  a  manor,  and  covenant  that  the  lessee  shall  make 
estates  for  life  or  years,  and  that  they  shall  be  good ;  in  this  case 
it  seems  this  covenant  shall  not  be  taken  to  enable  the  lessee  to 
make  estates  for  a  longer  time  than  his  estate  will  bear.  Feeling 
ourselves  therefore  warranted,  by  these  and  other  authorities  of 
the  law,  in  narrowing,  according  to  the  intention  of  the  deed,  the 
general  words  of  the  restrictive  covenant  to  those  cases  of 
restraint  only  in  which  the  party  restrained  can  have  the  stipu- 
lated benefit  for  his  restraint ;  and  the  party,  in  whose  favour 
the  restraint  is  created,  shall  choose  to  avail  himself  of  the 
restraint  imposed  upon  the  other ;  the  covenant  in  question  will 
stand  clear  of  the  objection  made  to  it,  as  being  a  particular 
restraint  of  trade  without  adequate  consideration;  and  that 
objection  being  removed  out  of  the  way,  (as  for  the  reasons 
above-stated  we  think  it  is,)  the  plaintiff  is  entitled  to  judg- 
ment. 
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EAELE  AND  Othees  v.  EOWCEOFT-t  ^^^ 

(8  East,  126—140.)  Nov.  27. 

Barratry  is  any  fraudulent  or  criminal  conduct  against  the  owners  of 
ship  or  goods  by  the  master  or  mariners,  in  breach  of  the  trust  reposed  L  ^^^^  J 
in  them,  and  to  the  injury  of  the  owners ;  although  it  may  not  be  done 
with  intent  to  injure  Ihem,  or  to  benefit  at  their  expense  the  master  or 
mariners.  And  therefore,  where  a  master  had  general  instructions  to 
make  the  best  purchases  with  dispatch,  this  would  not  warrant  him  in 
going  into  an  enemy's  settlement  to  trade  (which  was  permitted  by  the 
enemy),  though  his  cargo  could  be  more  speedily  and  cheaply  completed 
there ;  but  such  act,  in  consequence  of  which  the  ship  was  seized  and 
confiscated,  is  barratrous. 

This  was  an  action  on  a  policy  of  insurance,  dated  28tli 
January,  1804,  on  the  ship  AnnaheUa^  at  and  from  Liverpool  to 
the  coast  of  Africa,  during  her  stay  and  trade  there,  and  to  the 
port  of  sale  in  the  West  Indies,  with  liberty  to  exchange  goods, 
&c. ;  and  the  plaintiff  averred  a  loss  by  barratry  of  the  master. 
It  appeared  at  the  trial  at  Guildhall,  that  the  master,  who  was 
also  supercargo,  on  his  arrival  off  Gape  Coast  Castle,  a  British 
settlement  on  the  coast  of  Africa,  let  go  an  anchor,  and  began  to 
trade  there  for  two  days;  but  receiving  intelligence  that  he 
could  barter  his  goods  for  slaves  more  expeditiously  and  advan- 
tageously at  D'Elmina,  a  Dutch  fort  about  7  miles  to  windward, 
he  weighed  anchor  and  proceeded  to  this  latter  place,  which  had 
the  Dutch  flag  flying  and  guns  mounted,  where  he  exchanged 
his  goods,  consisting,  amongst  other  things,  of  muskets  and 
gunpowder,  with  the  Dutch  governor  and  another  resident  there, 
for  slaves;  Holland  being  at  that  time  at  war  with  Great 
Britain,  and  he  having  a  letter  of  marque  on  board  against 
the  French  and  Dutch.  After  taking  on  board  a  number  of 
slaves,  the  captain,  who  was  then  on  shore  at  D'Elmina, 
receiving  information  that  an  English  frigate  was  in  sight, 
sent  a  note  on  board  the  Annabella,  directing  her  to  sail 
immediately  from   thence  to  Cape  Coast,  to  prevent,  as  he 

t  *'  The  definition  of  barratry  in  intention  to  do  an  unlawful  act;  and 

the  case  of  Earle  y.  Bowcro/t  has  it  is  not  enough  that  the  unlawful 

never  been  departed  from,"  per  Lord  act  is  by  statute  ''deemed  to  "bo 

Blackbttsn  in  Cory  v.  -Burr  (1883)  "wilful."     Grill  v.   Oen.  Iron,   d-c, 

8  App.  Cas.  393,  399,  62  L.  J.  Q.  B.  Co.  (1866)  L.  R.  1  C.  P.  600,  35  L.  J. 

657,  49   L.    T.   78.    To    constitute  0.  P.  321.— E.O. 
barratry,  there  must  be  the  actual 

B.B. — ^voL.  rs.  CO 
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eablk      expressed  himself,  mischief;  but  before  she  reached  the  latter 

BowcBOFT.   place  she  was  pursued  and  captured  by  the  English  frigate,  and 

sent  to  Jamaica,  where  she  was  condemned  as  prize,  for  having 

[  *127  ]  traded  with  the  *  enemy.  It  appeared  further,  that  it  had  been 
usual  to  keep  up  a  trading  intercourse,  in  boats  and  small  craft, 
between  the  English  and  Dutch  settlements  on  this  part  of  the 
coast,  even  in  times  of  war  between  the  mother  countries ;  and 
that  the  captain's  object  in  going  to  D'Elmina  was  to  complete 
his  cargo  as  cheaply  and  expeditiously  as  he  could.  It  was 
admitted  that  he  had  no  particular  instructions  to  go  there,  but 
that  he  was  directed  generally  to  make  the  best  purchases  with 
dispatch.  It  was  also  in  proof,  that  when  the  ship  was  about 
to  go  to  D'Elmina,  the  surgeon  asked  the  captain  if  there  was  no 
impropriety  in  going  there;  to  which  he  answered  that  they 
should  be  gone  soon  and  nobody  would  know  it.  And  also  that 
besides  his  usual  pay  as  captain,  he  had  a  commission  on 
purchases  and  sales,  which  he  was  entitled  to  receive  at  the 
end  of  the  voyage.  Lord  Ellenbobough,  Gh.  J.  was  of  opinion, 
that  this  trading  with  the  enemy  by  the  captain,  without  the 
authority  of  his  owners,  though  intended  principally  for  their 
benefit,  being  in  contravention  of  his  duty  to  them,  and  subject- 
ing their  property  to  confiscation,  was  barratry ;  on  which  the 
plaintiff  was  entitled  to  recover  in  this  action :  but  the  case 
being  new  in  specie,  his  Lordship  gave  the  defendant  leave  to 
move  the  Court  to  set  aside  the  verdict  for  the  plaintiff  and 
enter  a  nonsuit.  A  rule  nisi  was  accordingly  obtained  for  that 
purpose  early  in  the  Term ;  against  which 

Sir  V.  OibhSy  Parky  Topping^  Marshall^  Serjt.  and  Scarlett^ 
shewed  cause,  and  contended  that  the  act  of  the  captain,  in 
going  to  trade  at  an  enemy's  settlement,  unauthorized  as  it  was 
by  his  owners,  and  illegal  in  itself,  thereby  subjecting  their 
[  *128  ]  property  to  seizure  and  confiscation,  *  though  intended  for  their 
benefit  as  well  as  his  own,  was  barratrous.  That  the  act  of 
trading  with  an  enemy,  and  going  into  his  port  for  that  purpose, 
is  illegal,  and  subjects  the  ship  and  cargo  to  confiscation,  cannot 
be  disputed;  and  the  sale  of  arms  and  ammunition  to  them 
does  not  lessen  the  illegality.    And  no  continuation  or  repetition 
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of  each  illegal  practices  can  render  them  less  unlawful.    This       Eablb 

the  captain  was  bound    to    know.      Besides  which,  there  is    bowcboft 

evidence  in  the  case  to  shew  that  he  was  conscious  at  the  time 

of  the  risk  his  owners  were  incurring  by  his  misconduct.    Next, 

the  act  was  unauthorized  by  the  owners.    Nothing  short  of  their 

positive  directions  to  go  to  D'Elmina  could  excuse  him  as  to 

them.    It  was  not  enough  that  he  had  a  discretion  given  to  him 

to  trade  where  he  thought  best  on  the  coast,  and  instruction 

*'  to  make  the  best  purchases  with  dispatch" ;  for  that  must 

mean  legal  purchases  and  legal  dispatch. 

(Lord  Ellenbobough,  Ch.  J:  Certainly  it  must  be  so  con- 
sidered.) 

Then  an  illegal  act  by  a  captain  of  a  ship,  unauthorized  by 
his  owners,  and  contrary  to  his  duty  to  them,  by  which  he 
exposes  their  property  to  confiscation,  is  criminal  and  barratrous 
as  against  them ;  although,  if  successful,  it  might  have  been 
advantageous  to  them,  as  well  as  to  himself.  For  it  is  not 
necessary  to  constitute  barratry  that  the  immediate  object  of  the 
captain  should  be  to  benefit  himself  at  the  expense  of  his 
owners.  This  appears  from  all  the  text  writers,!  and  cases 
upon  the  subject.  In  Knight  v.  Cambridge^l  it  was  decided  (as 
appears  from  later  cases,  §  (for  that  point  is  not  stated  in  *the  [  *129  ] 
printed  reports  of  the  case),  that  the  sailing  out  of  port,  without 
paying  duties,  whereby  the  ship  was  subjected  to  forfeiture,  was 
barratry :  and  yet  that  could  only  have  enured,  if  successful,  to 
the  benefit  of  the  owners,  and  not  of  the  master.  But  in 
Stamma  v.  Brown,\\  from  whence  a  contrary  doctrine  may  at 
first  sight  appear  to  be  deducible,  the  act  complained  of,  namely, 
deviation,  was  ambiguous  in  its  nature,  and  might  have  been 
done  innocently  or  ignorantly,  and  not  with  a  fraudulent  intent. 
And  therefore  in  ascertaining  such  intent  it  might  be  proper  to 
inquire  whether  or  not  the  deviation  were  intended  for  the 

t  Vide  Park  on  Insor.  ch.  6,  and  §  Vide  Stamma  v.  Brovm,  2  Stra. 
Marshall,  b.  1,  ch.  13,  s.  6,  and  the  1174 ;  and  the  MS.  note  of  that  case 
anthorities  cited.  afterwards  referred  to;  and  Vall^o  y. 

X  1  Stra.  581 ;   2  Lord  Eay.  1349 ;      Wheder,  Cowp.  153. 
8  Mod.  230.  II  2  Stra.  1173. 

c  c  2 
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masters'  or  owners'  benefit.  And  the  same  explanation  is  given 
by  Lord  Maiysfield  of  the  case  of  Elton  v.  Brogden^\  in  Vallejo 
V.  Wheeler :  %  the  act  of  deviation  (namely,  the  returning  into 
port  a  second  time  upon  the  capture  of  a  second  prize)  was 
shewn  not  to  be  barratrous,  being  done  for  the  benefit  of  the 
owners.  In  this  case,  however,  there  is  no  necessity  for  advert- 
ing to  the  criterion  of  intent ;  because  the  act,  which  was  wilful,, 
is  in  itself  illegal,  and  necessarily  injurious  to  the  owners.  Mr. 
Justice  BuLLER,  in  Saloucd  v.  Johnson^^  had  no  doubt  that  if 
the  resistance  of  a  neutral  ship  to  be  searched  by  a  belligerent 
were  a  breach  of  neutrality,  (which  has  since  been  so  deter- 
mined in  Oarrela  v. KensingUm,\\)  it  would  be  an  act  of  barratry ; 
being  contrary  to  the  master's  duty :  and  yet  it  is  plain  that  the 
master's  motive  could  only  be  to  serve  his  owners.  And  no 
doubt  that  the  breach  of  an  embargo  would  be  barratry ;  though 
it  was  unnecessary  *  to  decide  that  point  in  Robertson  v.  Ewer ;  IT 
as  smuggling  has  since  been  holden  to  be  in  Havelock  v. 
HanciUA\  Next,  however,  to  the  case  of  evading  the  port 
duties,  they  relied  principally  upon  Moss  v.  Byrom,ll  as 
governing  the  present  case.  There  a  ship,  having  taken  out  a 
letter  of  marque  (but  without  a  certificate,  which  is  necessary  to 
its  validity)  merely  to  encourage  seamen  to  enter,  and  without 
any  intention  of  using  it  to  cruize ;  the  captain,  contrary  to  his 
instructions,  cruized  for  and  took  a  prize;  and  his  ship  was 
afterwards  lost,  in  consequence  of  his  following  the  prize  into 
Bermuda.  This  was  contended  not  to  be  barratry,  because  the 
capture  was  made  for  the  benefit  of  the  owners,  which  was 
evidenced  by  the  prize  being  libelled  in  their,  as  well  as  the 
captain's,  name:  but  the  Court  thought  that  made  no  difference  ; 
and  that  the  act,  being  contrary  to  the  captain's  duty  to  his 
owner,  was  barratry.  The  principle  and  judgment  of  that  case 
are  not  at  all  impeached  by  that  of  Phyn  v.  The  R.  Ex.  Ass. 
Co.,§§  or  by  what  was  there  said  in  explanation  of  the  former 


t  2  Stra.  1264. 
t  Cowp.  154. 

S  B.  E.  Tr.  25  Geo.  lEC.  Park  on 
Insur.  ch.  18,  near  the  conclusion. 
II  4  E.  E.  635  (8  T.  E.  230). 


f  1  B.  E.  164  (1  T.  E.  129). 
tt  1  E.  E.  703  (3  T.  B,  277). 
tt  3  E.  E.  208  (6  T.  E.  379). 
§§  4  E.  E.  608  (7  T.  B.  505). 
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case :   for  the  circumstances  of  the  former,  as  well  as  of  the       Eable 

present  case,  fall  in  with  the  definition  of  barratry  reUed  on  in    rowcroft. 

Pkyn  V.  The  R.  Ex.  Ass.  Co.  given  from  the  MS.  note  of  Statnma 

V.  Brown,  namely,  that  it  is  '*  a  breach  of  trust  in  the  master 

^x  malefido;  "  and  therefore  it  was  holden  that  a  deviation 

through  mere  ignorance  would  not  be  barratry.    And  this  falls 

in  with  the  distinction  before  taken  between  acts  of  the  captain 

in  themselves  illegal,  and  necessarily  subjecting  the  property  of 

his  owner  to  hazard ;  such  as  the  making  prize  in  the  former 

*  case,  without  lawful  authority,  and  the  trading  with  an  enemy      [  *isi  ] 

in    the    present    case;    and    acts    which    are    in    themselves 

ambiguous,  such  as  deviation,  where  evidence  of  intent  may 

be  let  in  to  explain  them.    In  Moss  v.  Byrom,  as  in  this  case, 

the  captain  sought  a  benefit  to  himself  through  the  medium  of 

an  act,  which,  if  it  succeeded,  necessarily  benefited  his  owners 

also ;  but  in  both  cases  he  risked  the  whole  of  his  owners' 

property,  while  his  own  risk  was  comparatively  small;   and 

whatever  his  motive  might  be,  which  it  would  be  difficult  to 

prove,  the  act  itself    was  a  pubUc    offence,  and    necessarily 

injurious  to  his  owners,  and  therefore    comes    within    every 

definition  of  barratry. 

Garrow  and  Marry  at,  contra: 

All  the  books  agree  that  barratry  imports  fraud  and  crime  in 
the  master  or  mariners  against  their  owners.  The  act  must  be 
a  breach  of  trust,  and  done  ex  maleficio,  or  rnalo  animo.  There 
is  no  case,  as  was  said  in  Pkyn  v.  The  R.  Ex.  Ass.  Co.^  which 
says  that  an  act  is  barratrous,  merely  because  it  is  against  the 
interest  of  the  owners,  unless  it  be  done  with  a  criminal  intent ; 
and  such  an  intent  is  necessarily  implied  in  the  very  definition 
of  barratry.  How  then  can  it  be  applied  to  this  case,  where  the 
obvious  motive  of  the  act  was  to  make  the  cheapest  and  speediest 
purchases  for  his  employers?  for  the  benefit  to  himself  from 
expediting  the  voyage  bore  no  comparison  to  theirs :  what  he 
gained  in  receiving  his  commissions  sooner  would  in  part  be 
balanced  by  receiving  so  much  less  wages  reckoned  by  time. 
Besides,  the  going  into  D'Elmina  was  not  done  by  him,  as 

t  4  B.  B.  508  (7  T.  B.  605). 
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Eable  master,  for  any  purpose  of  navigation,  *but,  as  supercargo,  for 
KowcROFT.  commercial  purposes.  Admitting  that  the  going  into  an  enemy's 
[*132]  port  for  this  purpose  might  not  be  warranted  by  the  legal 
import  of  the  captain's  instructions;  yet  if  he  erred  through 
mistake,  and  intended  to  promote  his  owners'  interest,  it  will  be 
a  crime  as  against  those  owners.  And  though  the  usage  of  the 
trade  will  not  legalize  the  act,  it  serves  to  shew  quo  animo  it  wa& 
done.  The  arms  and  ammunition  were  not  sold  to  the  Dutch 
for  the  purpose  of  hostility,  but  as  the  common  articles  of  barter 
with  the  natives  of  the  country  for  slaves.  All  the  cases,  which 
shew  that  deviation,  unless  made  with  intent  to  prejudice  the 
owner,  is  not  barratry,  apply  to  this  case :  for  some  benefit  ia 
derived  to  the  captain  even  from  the  protraction  of  the  voyage* 
It  is  not  enough  that  the  act  is  illegal,  unless  the  mains  animus 
be  specially  directed  against  the  owner.  If  the  captain  were 
guilty  of  murder,  &c.  upon  a  collateral  occasion,  whereby  a 
prejudice  ensued  to  his  owner,  that  would  not  be  barratry.  In 
Mo88  V.  Byrom  the  captain's  act  was  that  of  a  pirate  and  robber^ 
done  in  direct  contravention  of  the  order  of  his  owner,  and  ot 
the  charter-party  under  which  he  was  sailing.  But  this  was  at 
most  a  mere  error  in  judgment.  And  the  supposed  generality 
of  the  doctrine  laid  down  in  the  former  case  was  corrected  and 
explained  in  Phyn  v.  The  R.  Ex.  Ass.  Co.  The  only  case^ 
which  bears  at  all  the  other  way,  is  that  of  the  evasion  of  the 
port  duties  ;  of  which  there  is  a  very  imperfect  account :  and  non 
constat  with  what  intent  the  attempt  was  made. 

LoBD  Ellenbobough,  Gh.  J. : 

As  the  question  raised  involves  in  it  the  nature  and  definition 
of  barratry  in  general,  the  Court  will  look  into  the  cases,  and 
[  ♦133  ]  particularly  *  that  of  the  port  duties,  if  any  further  information 
can  be  obtained  of  it,  before  they  deliver  their  opinion.  But  I 
cannot  refrain  from  making  a  few  observations  at  present  upon 
the  argument  which  has  been  urged.  It  has  been  asked,  how 
is  this  act  of  the  captain  in  going  to  D'Elmina,  in  order  to 
purchase  the  cargo  for  his  owners  cheaper  and  more  expedi- 
tiously, a  breach  of  trust,  as  between  him  and  them  ?  Now  I 
conceive  that  the  trust    reposed  in  the  captain  of  a  vessel 
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obliges  him  to  obey  the  written  instructions  of  his  owners  Earlb 
where  they  give  any :  and  where  his  instructions  are  silent,  he  rowcroft. 
is  at  all  events  to  do  nothing  but  what  is  consonant  to  the  laws 
of  the  land,  whether  with  or  without  a  view  to  their  advantage : 
because  in  the  absence  of  express  orders  to  the  contrary,  obedience 
to  the  law  is  implied  in  their  instructions.  Therefore  the  master 
of  a  vessel,  who  does  an  act  in  contravention  of  the  laws  of  his 
country,  is  guilty  of  a  breach  of  the  implied  orders  of  his 
owners.  I  cannot,  therefore,  for  a  moment  suffer  it  to  be 
supposed  that  a  captain  is  not  guilty  of  a  breach  of  trust  to  his 
owners,  who,  in  contravention  of  the  law,  the  observance  of 
which,  nothing  being  expressed  to  the  contrary,  is  implied  in 
their  orders,  does  an  act  which  is  injurious  to  them. 

His  Lordship,  a  few  days  afterwards,  delivered  the  judgment 
of  the  Court : 

The  question  in  this  case  is,  whether  a  loss  of  a  ship  incurred 
by  an  illegal  act  of  the  master,  not  authorized  by  his  owners,  in 
going  into  D'Elmina,  a  Dutch  and  enemy's  port  on  the  coast  of 
Africa,  and  trading  there  for  slaves  by  a  barter  of  arms  and 
warUke  stores,  on  account  of  which  illegal  traffic  the  vessel 
insured  was  seized  by  a  King's  ship,  and  afterwards  condemned 
in  the  West  Indies,  be  barratry ;  or  whether,  as  contended  on 
the  part  *of  the  defendant,  in  order  to  constitute  barratry,  the  [  •134  ] 
act  should  not  appear  to  have  been  done  with  a  view  of  promoting 
the  master's  benefit  to  the  prejudice  of  his  owners.  It  is  extra- 
ordinary that  this  species  of  loss,  occasioned  by  the  misconduct 
of  the  master,  selected  and  appointed  as  he  is  by  the  owners 
themselves,  and  liable  to  be  dismissed  by  them  only,  should  ever 
have  been  made  the  subject  of  insurance :  and  it  is  the  more 
80,  as  it  has  an  impolitic  tendency  to  enable  the  master  and 
owners,  by  a  fraudulent  and  secret  contrivance  and  under- 
standing between  themselves,  to  throw  the  ill  success  of  an 
illegal  adventure,  of  which  the  benefit,  if  successful,  would  have 
belonged  solely  to  themselves,  upon  the  under-writers.  So, 
however,  it  is,  that  this  description  of  loss  has,  from  the  earliest 
times,  held  its  place,  as  a  subject  of  indemnity,  in  British 
poUcies  of  insurance.    The  original  meaning  of  this  term  is  to  be 
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Eabls  collected  from  the  Italian  language,  and  is,  according  to 
RowoBorr.  Dnfresne's  Glossary,  verbum  Barratria,  '^fraiu,  dolus,  qui  Jit  in 
contractibus  et  venditionibvs"  He  does  not  apply  it  in  any 
marine  sense,  or  with  reference  to  the  particular  relation  of 
master  and  owners.  In  that  sense,  however,  in  which  it  is 
peculiarly  used,  as  applied  to  subjects  of  British  marine 
insurance,  in  the  earliest  reported  case  which  we  find  on  the 
subject,  it  is  considered  as  being  precisely  tantamount  to  fraud, 
in  the  particular  relation  which  subsists  between  master, 
mariners,  and  owners  ;  being  such  by  which  a  loss  may  happen 
to  the  subject  matter  insured.  In  Knight  v.  Cambridge,  1  Str. 
581,  where  the  breach  was  assigned  in  a  loss  '^per  fraudem 
et  negligentiam  "  of  the  master ;  and  where  it  was  objected,  in 
arrest  of  judgment,  that  the  fraud  and  negligence  of  the  master 

[  *Uo  ]  were  not  within  the  policy,  being  more  general  *than  the  word 
Barratry ;  Baymond,  J.  in  the  report  of  the  same  case  in  8  Mod. 
231,  held  that  "per  fraudem  aut  negligentiam  would  not  have 
been  good."t  So  that  the  negligence  was  considered  as 
immaterial,  and  the  fraud  as  being  the  substantial  matter 
constituting  the  barratry.  And  the  Court  (in  the  report  in 
Strange)  held  that  negligence  was  not  within  the  policy,  but  that 
fraud  was.  Now  as  no  limitation  is  put  upon  that  term  in  the 
record  in  Knight  v.  Cambridge^  we  must  understand  the  Court  as 
holding  that  fraud  and  barratry  were  in  effect  words  of  coexten- 
sive import;  that  is,  that  barratry  included  every  species  of 
fraud  in  the  relation  of  the  master  to  his  owners,  by  which  the 
subject  matter  insured  might  be  endangered.  The  particular 
manner  in  which  the  loss  was  in  that  case  occasioned  does  not 
appear  in  any  of  the  reports  of  it  either  in  Strange,  Lord 
Baymond,  or  8  Modem.  But  a  MS.  note  of  Mr.  Ford  of  the 
argument  in  Stamma  v.  Brown,  in  referring  to  the  case  of  Knight 
V.  Cambridge,  and  describing  the  question  in  that  case  upon  the 

t  This  is  stated  in  tbe  margin  of  stands  in  the  edition  of  1730  (which 

the  2nd  edition  of  the  8th  vol.  of  is  not  to  be  found  in  the  two  other 

Mod.  Bep.  in  1769.     Vide  the  preface  editions  I  have  referred  to)  is   as 

to  that  edition;  but  it  is  not  in  the  follows: — ''And    they   (the    whole 

Ist  edition  of  1730,  nor  in  the  last,  Court)  aU  agreed  that  fraud  is  bar- 

the  6th  edition,  of  1795.    The  con-  ratry,  though  negligence  might  not. 

eluding  sentence  of  the  case  as  it  So  tiie  judgment  was  aflfirmed." 
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record,  and  stating  that  ''fraud  was  barratry,"  adds,  ''if  the      Barle 

master  sail  out  of  the  port,  without  paying  port  duties,  whereby    bowoboft. 

the  goods  are  forfeited,  lost,  or  spoiled,  that  is  barratry:"!  (and 

which  probably  was  the  question  of  fact  decided  at  the  trial,  or 

upon  a  case  in  the  Common  *Pleas.)    And  from  what  is  said  of      [  *186  ] 

the  facts  of  Knight  v.  Cambridge,  in  VaUejo  v.  Wheeler,  Cowp. 

158,  both  by  counsel  and  by  Lord  Mansfield,  it  was  a  case  in 

which  the  captain,  whose  duty  it  was  to  have  paid  the  port 

duties  before  the  ship  went  out  of  port,  had  not  done  so  ;  and  is 

therefore  most  probably  the  same  case  as  is  alluded  to  by  Lord 

C.  J.  Lbb,  in  Stamma  v.  Brown,  2  Stra.  1174,  where  he  compared 

the  case  then  in  question  "  to  the  case  of  a  sailing  out  of  port, 

without  paying  duties,  whereby  the    ship   was    subjected    to 

forfeiture ;  and  which  had  been,  he  says,  holden  to  be  barratry." 

In  a  MS.  note  of  the  case  of  Stamma  v.  Brown,  which  was  read 

to  UB  by  my  brother  Lawbbncb,  Lord  C.  J.  Lbb  defines  barratry 

as  being  "  some  breach  of  trust  in  the  captain  ex  malejicio.** 

And  in  the  note  of  the  same  case  with  which  I  have  been 

furnished  from  Mr.  Ford's  MS.  Lord  C.  J.  Lee  says,  "  barratry 

must  be  ex  m^Jicio  with  intent  to  destroy,  waste,  or  embezzle, 

the  goods;  (that,  it  must  be  remembered,  was  a  policy  on  goods,) 

and  therefore  although  this  might  be  a  deviation,  yet  I  do  not 

see  how  it  can  be  considered  as  barratry.    I  make  no  question 

that  there  may  be  such  a  deviation  as  will  amount  to  barratry ; 

as  where  the  master  deviates  to  burn,  sink,  destroy,  or  throw  the 

ship  into  the  enemy's  hands ;  or  where  he  has  benefit  by  the 

deviation ;  as  if  he  himself  had  insured  the  goods  :  and  therefore 

it  was  a  material  part  of  the  case,  whether  the  master  had  any 

benefit  by  this  alteration  of  the  voyage;  for  that  might  have  been 

evidence  of  fraud  in  him,  &c."     Of  course  he  did  not  consider 

the  benefit  of  the  master    as  a  necessary  ingredient  in  the 

constitution  of  barratry  in  all  cases,  but  only  as  a  pregnant 

circumstance  to  prove  the  existence  of  such  a  fraud  in  point  of 

fact,  in  a  particular  case.    Li  Nutt  v.  *Bourdieu,  1  T.  E.  823,  J       [  'is?  ] 

Lord  Mansfield  defines  barratry  nearly  in  the  same  terms,  viz. 

t  The  Bame  aocoiint  of  the  case  of      argument  of  Stamma  v.  Brown. 
Knight  y.  Cambridge  is  given  by  the         X  1  B.  E.  211. 
counsel  on  both  sides  in  the  MS. 
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BAXI.E  as  partaking  of  something  criminal,  and  as  committed  against 
KowcBOPT.  tlie  owner  by  the  master  or  mariners.  And  Lord  Hardwicke,  in 
Lew  en  v.  Suasso,^  had  before  defined  it  to  be  "an  act  of  wrong 
done  by  the  master  against  the  ship  and  goods."  Welles,  J.  in 
giving  the  judgment  of  the  Court  in  Lockyer  v.  Offley^  1  T.  E. 
252, t  a  case  decided  just  before  that  of  Nutty.  Bourdieu;  and 
upon  which  occasion  he  must  be  understood  as  speaking  in 
conformity  with  the  opinion  upon  this  point  of  Mr.  Justice 
BuLLER,  who  was  then  present ;  and  probably  after  some 
communication  on  the  subject  with  Lord  Mansfield  also,  who 
happened  then  to  be  absent;  defines  barratry  as  including 
"  every  species  of  fraud  or  knavery  of  the  master  of  the  ship,  by 
which  the  freighters  or  owners  (the  freighters  in  that  case  were 
owners  pro  tempore)  are  injured."  And  in  VaUejo  v.  Wheeler^ 
Cowp.  155,  Aston,  J.  after  stating  that  the  conduct  of  the  master 
was  clearly  barratry,  adds,  as  the  reason  which  induced  him  to 
form  that  conclusion,  "for  he  was  acting  for  his  own  benefit, 
without  intending  any  good  to  his  owner,  and  without  his  consent 
and  privity :  "  Here  considering,  as  Lord  G.  J.  Lee  had  done 
before  in  Stamma  v.  Brown^  the  circumstance  of  private  benefit 
accruing  to  the  master  as  evidence  of  fraud  in  him  in  the 
particular  case,  and  not  essential  to  its  constitution  in  all  cases 
whatever.  And  he  adds  afterwards,  "  I  am  clearly  of  opinion 
that  this  change  of  the  voyage  for  an  iniquitous  purpose  was 
barratry ;  which  is  not  confined  to  the  running  away  with  the 
ship,  but  comprehends  every  species  of  fraud,  knavery,  or 
[  *138  J  criminal  conduct  in  the  master,  by  *which  the  owners  or 
freighters  are  injured."  He  does  not  add,  "  and  by  which  the 
master  is  benefited ; "  which  he  must  have  done  if  he  had 
considered  the  actual  or  intended  benefit  of  the  master  as 
essential  to  the  definition  of  barratry.  Li  Robertson  v.  Etcer^  1 
T.  B.  127, §  BuLLER,  J.  upon  the  trial,  was  of  opinion,  and  it  does 
not  appear  upon  the  argument  to  have  been  denied  by  the  Court, 
that  sailing  out  of  port  without  leave,  in  breach  of  an  embargo, 
in  consequence  of  which  the  owners  afterwards  sustained  a  loss, 
in  respect  of  seamen's  wages  and  provisions,  by  the  detention  of 

t  Posteth,      [Sic  ;     qu.      Postle-  J  1  E.  E.  194. 

thwayt'B  Diet,  of  Trade  and  Com-         §  1  £.  E.  164. 
merce]  147,  tit.  Assurance. 
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the  ship,  was  barratry.  The  only  qaestion  made  by  the  Court  was,       easlb 

whether  a  loss  of  this  kind  were  recoverable  on  a  policy  upon  the    bowcboft. 

body  of  the  ship.    And  although  it  was  urged  in  argument  for 

the  defendant,  that  what  was  done  by  the  master  had  been 

intended  for  the  benefit  of  the  owners,  the  Court  did  not  advert 

to  it  as  a  point  at  all  material  to  the  decision  of  the  question. 

In  Moss  V.  Byronij  6  T.  B.  879,  f  where  a  master,  under  letters  of 

marque  defective  in  point  of  validity  for  want  of  a  certificate,  and 

which  had  been  put  on  board  by  the  owners  with  a  view  to 

encourage  seamen  to  enter,  and  without  any  intention  of  their 

being  used  for  the  purpose  of  cruizing,  had  cruized  for  and  taken 

a  prize,  and  had  afterwards  libelled  such  prize  for  condemnation 

in  the  name  of  himself  and  his  owners,  in  a  port  in  the  West 

hidies,  and  during  his  stay  there  on  that  occasion  was  lost :  this 

was  holden  by  Lord  Eenyon  and  the  rest  of  the  Court  to  be 

barratry.    After  these  various  decisions  of  courts  of  law,  we  are 

certainly  warranted  in  pronouncing  that  a  fraudulent  breach  of 

duty  by  the  master,  in  respect  to  his  owners ;  or,  in  other  words, 

a  breach  of  duty  in  respect  to  his  owners,  with  *a  criminal      [  *139  ] 

intent,  or  ex  malejicioj  is  barratry.    And  with  respect  to  the 

owner  of  the  ship  or  goods,  whose  interest  is  to  be  protected  by 

the  policy,  it  can  make  no  difference  in  the  reason  of  the  thing, 

whether  the  prejudice  he  suffers  be  owing  to  an  act  of  the 

master,  induced  by  motives  of  advantage  to  himself,  maUce  to 

the  owner,  or  a  disregard  to  those  laws  which  it  was  the  master's 

duty  to  obey,  and  which  (or  it  would  not  be  barratry)  his  owners 

reUed  upon  his  observing.  It  has  been  strongly  contended  on  the 

part  of  the  defendant,  that  if  the  conduct  of  the  master,  although 

criminal  in  respect  of  the  State,  were  in  his  opinion  likely  to 

advance  his  owner's  interest,  and  intended  by  him  to  do  so,  it 

will  not  be  barratry.    But  to  this  we  cannot  assent.    For  it  is 

not  for  him  to  judge  in  cases  not  intrusted  to  his  discretion,  or 

to  suppose  that  he  is  not  breaking  the  trust  reposed  in  him,  but 

acting  meritoriously,  when  he  endeavours  to  advance  the  interest 

of  his  owners  by  means  which  the  law  forbids,  and  which  his 

owners  also  must  be  taken  to  have  forbidden,  not  only  from  what 

ought  to  be,  and  therefore  must  be  presumed  to  have  been,  their 

t  3  B.  B.  208. 
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Eable  own  sense  of  public  duty,  but  also  from  a  consideration  of  the 
BowcBOFT.  ^^^^  ^^d  loss  likely  to  follow  from  the  use  of  such  meanfl.  In 
laying  down  this  doctrine  we  feel  ourselves  supported  by  the 
several  eminent  authorities  already  referred  to.  And  in  giving 
this  opinion  we  do  not  feel  any  apprehension  that  simple 
deviations  will  be  turned  into  barratry,  to  the  prejudice  of  the 
under- writers ;  for  unless  they  be  accompanied  with  fraud,  or 
crime,  no  case  of  deviation  will  fall  within  the  true  definition  of 
1 140  ]       barratry,  as  above  laid  down. 

Another  argument  was  used,  which  hardly  appears  to  have 
been  used  seriously ;  namely,  that  the  captain  in  this  case  united 
in  himself  the  two  characters  of  super-cargo  and  captain ;  and 
that  as  captain  he  must  be  considered  as  obeying  the,  directions 
of  his  owners,  giving  to  himself,  the  captain,  by  himself  in  his 
character  of  super-cargo.  It  is  sufficient  to  state  such  an 
argument,  to  shew  that  it  can  have  no  weight.  The  directions 
of  the  owners  as  to  the  conduct  of  the  voyage,  and  as  to  places 
where  the  trade  was  to  be  carried  on,  are  to  be  looked  for  in  their 
instructions ;  which  coupled  with  their  duty  to  their  coimtry, 
must,  during  every  moment  of  the  voyage,  be  considered  as  either 
expressly  or  impliedly  directing  the  captain  to  conduct  the  ship 
to  those  places  only  where  trade  might  be  carried  on  without 
violating  the  laws  of  their  country.  For  these  reasons  we  are  of 
opinion,  that  the  rule  nisi,  which  has  been  obtained  in  this  case, 
must  be  discharged. 
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DOE,  ON  THE  Demise  op  WARNEE,  v.  BROWNE.f         isoz. 

(8  East,  1Q5— 168.),  •''«*•  2*- 

An  agreement  to  lease  at  a  certain  rent,  and  that  the  lessor  should  r  igr  i 
not  torn  out  the  tenant  so  long  as  he  paid  the  rent,  and  did  not  sell,  &c. 
any  article  injurious  to  the  lessor's  business,  either  purports  to  be  a 
lease  for  life,  and  would  then  be  yoid,  as  not  being  creatable  by  parol ; 
or  if  it  operate  as  a  tenancy  from  year  to  year,  it  must  necessarily  be 
determinable  by  either  party  giving  the  regular  notice  to  quit4 

In  ejectment  for  a  certain  messuage  in  the  parish  of  St 
Sepulchre,  in  the  city  of  London,  it  appeared  that  the  defendant 
held  under  the  following  agreement, ''  Memorandum  of  an  agree- 
ment made  the  6th  of  March,  1801,  between  W.  Warner  and  J. 
Browne.  W.  Warner,  in  consideration  of  40Z.  doth  agree  to  let, 
and  J.  Browne  doth  agree  to  take,  a  messuage,  &c.  at  40Z.  per 
annum  clear  rent,  to  be  paid  quarterly,  &c.  And  it  is  further 
agreed,  that  W.  Warner  shall  not  raise  the  rent,  nor  turn  out  J. 
Browne  so  long  as  the  rent  is  duly  paid  quarterly,  and  he  does 
not  expose  to  sale  or  sell  any  article  that  may  be  injurious  to  W. 
Warner  in  his  business.  And  it  is  further  agreed,  that  in  case 
of  removal,  J.  Browne  shall  be  at  liberty  to  receive  the  aforesaid 
sum  of  40i.  of  the  next  tenant  W.  Warner  shall  accept."  Signed 
by  both  parties.  *It  did  not  appear  that  the  defendant  had  [  *166  ] 
broken  either  of  the  stipulated  conditions ;  but  the  lessor  of  the 
plaintiff  rested  his  case  on  proving  half  a  year's  previous  notice 
to  the  defendant  to  quit  on  the  25th  of  March,  1806,  after  which 
the  demise  was  laid.  And  the  question  was,  whether  the  lessor 
had  a  right  to  determine  the  tenancy  on  such  notice,  considering 
the  defendant  as  tenant  only  from  year  to  year.  Lord  Ellen- 
BORonoH,  Gh.  J.,  at  the  trial,  held  the  notice  to  be  good  ;  and  a 
verdict  was  accordingly  taken  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.    And  a  rule  nisi  having 

t  There  was  a  suit  in  equity  upon  %  S^  ^o^  8  &  9  Vict.  c.  106,  ss. 

the    same   agreement   between    the  2,  3,  and   Wood  v.  Beard  (1876)  2 

same  parties.    The  case  is  reported  Ex.  D.  30,  36,  46  L.  J.  Q.  B.  100, 

pu  259  ante  (14  Ves.  156,409).— B.C.  36  L.  T.  866.--E.  C. 
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i>>B        been  obtained  for  that  purpose  in  the  last  Term,  upon  the 
Bbowne.     ground  that  the  agreement  operated  as  a  lease  for  so  long  time 
as  the  tenant  pleased,  and  he  complied  with  the  conditions. 

Lord  Ellenbobough,  Gh.  J.,  after  reading  his  report  of  the 
evidence,  asked  what  estate  the  defendant  was  contended  to 
have  ?  and  whether  he  were  not  in  this  dilemma ;  that  either  his 
estate  might  enure  for  life,  at  his  option ;  and  then  according  to 
Lord  CoKE,t  such  an  estate  would,  in  legal  contemplation,  be  an 
estate  for  life ;  which  could  not  be  created  by  parol :  or  if  not  for 
life,  being  for  no  assignable  period,  it  must  operate  as  a  tenancy 
from  year  to  year ;  in  which  case  it  would  be  inconsistent  with, 
and  repugnant  to  the  nature  of  such  an  estate,  that  it  should  not 
be  determinable  at  the  pleasure  of  either  party  giving  the  regular 
notice. 

LaweSy  in  support  of  the  rule,  contended  that  the  agreement 
[  *^^7  ]  might  operate  as  a  lease  from  year  to  year  determinable  *only  at 
the  will  of  the  tenant,  so  long  as  he  complied  with  the  terms  of 
it ;  the  lessor  binding  himself  while  the  conditions  were  observed 
not  to  give  notice  to  quit.  And  he  cited  Right  v.  Proctor ^X  that 
a  lessor  shall  not  recover  in  ejectment  against  his  covenant ;  and 
Doe  d.  Rigge  v.  BtU)^  where  though  the  lease  by  parol  for  7 
years  was  avoided  by  the  Statute  of  Frauds,  yet  the  lessor  was 
holden  to  be  bound  by  his  agreement,  as  to  the  time  of  giving 
notice  to  quit. 

LoBD  Ellenbobough,  Ch.  J. : 

It  was  not  repugnant  to  the  nature  of  the  estate  there,  that  the 
agreement,  though  void  as  to  the  duration  of  the  lease,  should 
regulate  the  time  of  giving  notice  to  quit :  but  here  it  is  entirely 
repugnant  to  the  nature  of  a  tenancy  from  year  to  year,  such  as 
this  is  contended  to  be,  that  the  option  of  determining  it  should 
rest  solely  with  the  tenant. 

Gbose,  J.  concurred. 

t  Co.  Lit.  42.  §  2  R.  E.  642  (5  T.  E.  471). 

1  4  Burr.  2208. 
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Lawbbnce,  J. :  Dob 

V. 

If  this  interest  be  not  determinable  so  long  as  the  tenant  com-  Browne. 
plies  with  the  terms  of  the  agreement,  it  would  operate  as  an 
estate  for  life ;  which  can  only  be  created  by  deed,  as  a  feoffment, 
or  a  conveyance  to  uses.  The  notion  of  a  tenancy  from  year  to 
year,  the  lessor  binding  himself  not  to  give  notice  to  quit,  which 
was  once  thrown  out  by  Lord  Mansfield,  has  been  long 
exploded,  t 

Lb  Blanc,  J. : 

The  case  of  Doe  v.  Bell  was  considered  as  a  tenancy  from  year 

to  year,  with  all  its  consequences ;  ^though  it  was  open  to  the      l  *168  ] 

same  objection,  that  the  lessor  had  in  effect  agreed  not  to  give 

notice  to  quit  during  the  seven  years  for  which  the  agreement 

purported  to  have  been  made. 

Ride  discharged. 

Garrow  and  Comyn  were  to  have  opposed  the  rule. 


HUME  V.  PEPL0E4  i807. 

(8  Bast,  168—171.)  Jan^. 

A  plea  of  tender  after  the  day  of  payment  of  a  bill  of  exchange,  and  r  i68  ] 
before  action  brought,  is  not  good ;  though  the  defendant  aver  that  he 
was  always  ready  to  pay  from  the  time  of  the  tender,  and  that  the  sum 
tendered  was  the  whole  money  then  due,  owing,  or  payable  to  the 
plaintiff  in  respect  of  the  bill,  with  interest,  from  the  time  of  the  default, 
for  the  damages  sustained  by  the  plaintiff  by  reason  of  the  non-per- 
formance of  the  promise. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange  for  SHI.  lbs.  drawn  the  21st  of  January,  1805, 
payable  at  six  months  after  date.  Plea — ^that  the  plaintiff  ought 
not  to  maintain  his  action  thereof  against  the  defendant  to 
recover  any  more  or  greater  damages  than  59Z.  12s.  %d.  in  this 
behalf ;  because  that  after  making  the  promise,  &c.  and  after  the 

t  This  dictum  is  cited  in  the  judg-  E.  C. 

ment  of  the  Court  in  Cheshire  Lines  %  Cited  in  the  judgment  of  the 

Committee  v.  Lewis  (C.  A.  1880)  50  Court  in  Dix-m  v.  Clarke  (1848)  5 

L.  J.  Q.  B.  121,  124,  44  L.  T.  293.—  0.  B.  365,  16  L.  J.  G.  P.  237.— R.  C. 
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HmcE  expiration  of  the  time  appointed  for  the  payment  of  the  said  bill 
Pbploiu  o^  exchange,  and  before  this  action  commenced,  viz.  on  the  19th 
of  November,  1805,  he  was  ready  and  willing,  and  then  tendered 
to  pay  to  the  plaintiff  the  said  592.  12«.  6d.  then  being  the  whole 
money  which  had  become  due,  or  was  then  owing  or  payable  by 
the  defendant  to  the  plaintiff,  upon  and  in  respect  of  the  said 
bill  of  exchange,  with  lawful  interest  thereon,  for  or  in  respect  of 
the  damages  sustained  by  the  plaintiff  by  reason  of  the  non-per- 
formance of  the  said  promise.  The  defendant  then  averred  that 
he  always  from  the  time  of  the  making  of  the  said  tender  to  the 
plaintiff  of  the  591.  128.  6d.  hitherto  hath  been,  and  still  is 
ready  to  pay  to  the  plaintiff  the  said  592.  12^.  6d. ;  and  now 
brings  the  same  into  court,  &c.  Beplication — ^that  after  making 
r  *169  1  f;jjQ  g3,j[(]  promi8e,^and  when  the  bill  became  due  and  payable,  it 
was  presented  for  payment  to  the  defendant,  who  was  required 
to  pay  it ;  but  that  the  defendant  did  not  pay  it,  but  wholly 
made  default,  &c.  The  rejoinder,  admitting  such  default,  stated 
that  after  the  bill  had  been  so  presented  for  payment,  and  after 
such  default,  and  before  this  action  commenced,  the  defendant 
tendered  to  the  plaintiff  the  said  592. 128.  6d.  now  brought  into 
court,  in  manner  and  form  as  in  the  plea  alleged;  the  said 
591.  128.  6d.  then  being  the  whole  money  which  had  become  or 
was  then  due,  owing,  or  payable  by  the  defendant  to  the  plaintiff 
upon  or  in  respect  of  the  said  bill,  with  lawful  interest  thereon 
from  the  time  of  the  aforesaid  default  in  pajrment  thereof,  for  or 
in  respect  of  the  damages  sustained  by  the  plaintiff  by  reason  of 
the  non-performance  of  the  said  promise :  and  that  the  plaintiff 
did  not,  at  any  time  after  the  making  of  the  said  tender  of  the 
591.  128.  6d.  and  before  this  action  commenced,  demand  pay- 
ment of  the  same  or  any  part  thereof.  To  this  there  was  a 
general  demurrer,  and  joinder. 

(Lord  Ellbnborough,  Ch.  J.  stopped  Holroyd^  who  was  to  have 
argued  in  support  of  the  demurrer,  and  asked  the  defendant's 
counsel  if  he  could  show  any  case  where  an  averment  of  touts 
temp8  pri8t  was  holden  not  to  be  necessary  in  a  plea  of  tender : 
It  was  expressly  decided  to  be  necessary  in  Oile8  v.  Hartisy\  and 

t  1  Lord  Eaym.  254,  and  vide  Wood  v.  Bidge,  Fort.  376. 
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was  one  of  those  land  marks  in  pleading  that  ought  not  to  be       Hniu 

departed  from.    The  defendant  has  been  gailty  of  a  neglect,  in      fbplob. 

non-payment  of  money  at  a  certain  day,  upon  which  a  cause  of 

action  arises  to  the  plaintiff.    It  is  no  answer  to  show  *that  at  a      [  *170  ] 

day  subsequent  he  was  ready  to  have  paid  it,  unless  he  were 

always  ready  to  have  paid  it  from  the  time  when  it  first  became 

due.    And  no  injustice  is  done ;  because  the  defendant  may  get 

relief  by  application  to  the  Court  for  leave  to  pay  the  principal 

and  interest  into  court ;  after  which  the  plaintiff  proceeds  at  his 

peril.) 

Lawes,  for  the  defendant,  admitted  the  inefficiency  of  such 
a  plea  in  any  case  where  the  damages  were  arbitrary,  and  could 
only  be  ascertained  by  the  intervention  of  a  jury:  but  urged, 
that  where  the  damages  were  the  subject  of  mere  computation, 
as  in  this  case,  the  interest  which  had  accrued  from  the  dis- 
honour of  the  bill,  there  was  no  reason  why  they  should  not  be 
the  subject  of  a  tender ;  and  if  the  plaintiff  had  sustained  greater 
damages  than  the  loss  of  interest  by  reason  of  the  defendant's  de- 
fault, he  should  have  replied  that :  instead  of  which  he  admits 
by  his  demurrer  that  the  sum  tendered  was  the  whole  money 
which  had  become  due  in  respect  of  the  bill,  with  lawful  interest 
from  the  time  of  the  default,  in  respect  of  the  damages  sustained 
by  him  by  reason  of  the  non-performance  of  the  defendant's 
promise.    And  the  tender  is  pleaded  not  in  bar  of  the  action,  but 
only  in  bar  of  ulterior  damages. 

Lord  Ellenbobough,  Gh.  J. : 

The  same  argument  would  serve  in  support  of  every  case  of  a 
tender  after  the  cause  of  action  arose,  and  before  the  action  com- 
menced :  but  in  strictness  a  plea  of  tender  is  applicable  only  to 
cases  where  the  party  pleading  it  has  never  been  guilty  of  any 
breach  of  his  contract ;  and  we  cannot  now  suffer  a  new  form  of 
pleading  to  be  introduced  different  from  that  which  has  always 
prevailed  in  this  case.  ^The  damages  indeed  have  sometimes  [  *i7i  ] 
varied  as  the  rate  of  interest  has  been  changed.  And  though 
the  C!ourt  have  adopted  the  practice  of  referring  it  to  their  officer 
to  compute  principal  and  interest  on  bills  of  exchange,  instead  of 
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HuKE       seuding  it  to  a  jury  to  make  the  same  computation ;  yet  that  is 
Peploe.      always  a  matter  in  the  discretion  of  the  Court,  and  not  to  be  ob- 
tained without  motion. 

Lawrence,  J. : 

« 

This  is  a  plea  in  bar  of  the  plaintiff's  demand,  which  is  for 
damages ;  and  therefore  it  ought  to  shew  upon  the  record  that 
he  never  had  any  such  cause  of  action  :  but  here  the  plea  admits 
it. 

Per  Curiam  :  Judgment  for  the  jilaintiff. 


1807.       DOE,    ON    THE    DEMISE    OP    LOCKWOOD,    V.    JOHN 
^—^'  CLAKKE  AND  BEOWN. 

£  185  ]  (8  East,  185—187.) 

Where  one  leased  for  twenty-one  years,  if  the  tenant,  his  executors, 
&c.  should  so  long  continue  to  inhabit  and  dwell  in  the  farm-house,  and 
actually  occupy  the  lands,  &c.  and  not  let,  set,  assign  over,  or  other- 
wise depart  with  the  lease :  held  that  the  tenant  having  become 
bankrupt,  and  his  assignees  haying  possessed  themselTes  of  the 
premises  and  sold  the  lease,  and  the  bankrupt  being  out  of  the  actual 
possession  and  occupation  of  the  farm,  the  lessor  might  maintain  eject- 
ment without  a  previous  re-entry,  the  continuance  of  the  term  itself 
being  made  to  depend  upon  the  lesseo*s  actual  occupation. 

In  this  ejectment,  tried  before  Heath,  J.  at  the  last  assizes  for 
Essex,  it  appeared  that  Lockwood  had  leased  the  premises  in 
question,  a  farm  house  and  land,  on  a  lease,  dated  16th  January, 
1800,  to  Thomas  Clarke ;  "  habendum  from  Michaelmas  1800, 
for  21  years,  if  the  said  T.  Clarke  and  his  executors,  &c.  should 
so  long  continue  to  inhabit  and  dwell  with  his  and  their  family 
and  servants  in  the  said  farm-house,  and  he,  his  executors,  &c. 
should  so  long  continue  actually  to  hold  and  occupy  the  said 
farm,  lands,  and  premises,  and  not  let,  set,  assign  over,  or  other- 
wise depart  with  this  present  lease,  or  the  farm  and  premises,  or 
any  part  thereof,  to  any  person  whatever."  There  was  also  a 
covenant  not  to  underlet,  sell,  assign,  or  otherwise  depart  with 
the  demised  premises,  or  any  part  thereof.  And  there  was  a 
proviso,  "  that  if  any  of  the  said  covenants  should  be  broken,  the 
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lessor  might  re-enter,  and  from  thenceforth  the  said  lease  should        doe 
cease  and  be  void."    It  was  proved  that  Thomas  Clarke  became      claske. 
a  bankrupt,  and  that  the  defendants,  as  his  assignees,  and  with 
his  approbation  and  consent,  sold  the  lease  for  1,200/.    And  that 
one    Wright,   by  the    appointment    of    the  defendant  Brown, 
managed  the  farm  as  his  bailiff  or  agent.    There  was  other 
evidence  in  the  cause  offered  to  shew  other  breaches  of  covenant ; 
but  no  question  was  raised  on  them  ;  and  a  verdict  was  taken  for 
the  plaintiff;  reserving,  the  question,  whether  this  were  such  an 
assigning  over,  &c.  or  otherwise  departing  *with  the  lease  as      [♦is«] 
entitled  the  lessor  of  the  plaintiff  to  recover. 

Cuncood,  in  the  last  Term,  obtained  a  rule  nisi  for  setting 
aside  the  verdict ;  and  then  stated  another  objection,  which  he 
conceived  to  have  been  reserved;  that  this  was  the  case  of  a 
forfeiture  for  a  condition  broken,  and  that  the  lessor  should  have 
re-entered  before  he  brought  his  ejectment. 

The  Court  however,  on  hearing  the  report  of  the  learned  Judge 
now  read,  were  clearly  satisfied  that  there  was  no  foundation  for 
any  objection ;  and  they  stopped  Oarroic,  who  was  to  have 
opposed  the  rule.  And  it  was  only  now  suggested  by  Cuncood, 
that  this  was  an  assignment  in  invituniy  which  ought  not  to 
prejudice  the  tenant. 

Lord  Ellenborough,  Ch.  J. : 

If  at  the  time  of  the  ejectment  brought,  Thomas  Clarke,  the 
imnkrupt,  had  ceased  to  continue  dwelling  in  the  farm-house,  and 
no  longer  had  the  actual  occupation  of  the  farm,  the  lease  of 
>vhich  had  been  actually  sold  by  the  assignees,  and  another 
person  had  the  management  of  it,  it  is  clear  that  there  was  an 
end  of  the  term,  which  was  only  made  to  enure  so  long  as  the 
tenant,  who  is  still  living,  continued  in  the  actual  occupation  of 
the  prenuses.  This  is  not  the  case  of  a  forfeiture ;  but  his  actual 
occupation  is  a  condition  annexed  to  the  lease:  and  it  was 
considered  in  Doe  v.  Carter, \  as  a  settled  point,  that  such  a 
condition  *would  be  good  to  determine  the  lease  in  cases  of  [  *187  ;i 
bankruptcy. 

t  4  B.  E.  586  (8  T.  B.  57  and  300),  whore  all  the  prior  oases  are  coUectod. 
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Doe         Lawrence,  J. : 

r. 

Clabke  If  this  had  been  a  question  of  forfeiture,  there  might  have 

been  something  in  the  objection ;  but  here  the  term  itself  is  mskde 
to  continue  and  depend  upon  the  personal  occupation  of  the 
lessee.  It  is  like  the  case  of  a  lease  for  21  years,  if  the  lessee 
shall  so  long  live ;  there  if  he  die  before  the  21  years  run  out,  there 
is  an  end  of  the  term.  Here  the  lease  in  effect  is  for  21  years  if 
Thomas  Clarke  shall  so  long  live  in  the  house.  Then  if  he  has 
ceased  to  live  there,  from  whatever  cause,  the  condition  on  which 
the  term  was  made  to  determine  has  happened,  and  there  is  an 
end  of  his  interest  in  the  premises. 

The  other  Judges  concurring.  Rule  discharged. 


1807.         ELDEN,   Administbator  op  ELDEN,  v.  KEDDELL. 

'^'^^-  (8  East,  187—189.) 

r  ]g7  1  The  original  book  of  acts,  directing  letters  of  administration  to  be 

granted,  with  the  surrogate's  fiat  for  the  same,  is  evidence  of  the  title 
of  the  x>arty  to  whom  the  administration  is  directed  to  be  granted  of  the- 
intestate's  effects,  without  producing  the  letters  of  administration  them- 
selves ;  notwithstanding  subsequent  letters  of  administration  granted  to* 
another ;  the  first  not  being  recalled. 

The  plaintiff  brought  an  action  for  money  had  and  received  to* 
his  use,  as  administrator  of  his  father,  under  letters  of  adminis- 
tration dated  in  June,  1806 :  and  proved  by  a  broker  who  was- 
employed  in  1791,  soon  after  the  intestate's  death,  to  value  hi» 
property,  that  he  had  valued  effects  in  a  public-house  which  had 
been  kept  by  the  intestate,  and  that  the  publican  who  succeeded 
[  *188  ]  him  had  paid  lldZ.  for  them  into  the  hands  of  the  defendant,  *a 
brewer,  who  had  supplied  the  house  with  beer,  and  who  appeared 
to  act  on  the  occasion  as  the  friend  of  the  intestate's  widow. 
And  by  another  witness  it  appeared  that  the  defendant  was  a 
creditor  of  the  intestate  to  a  larger  amount  than  the  sum  so 
received.  On  the  part  of  the  defendant  it  was  proved,  that 
immediately  after  the  intestate's  death  in  1791  his  widow  went  to 
the  surrogate's  office  at  Rochester  for  the  purpose  of  administering 
to  his  effects.  And  the  proper  officer  produced  in  evidence  the 
original  book  of  acts,  with  the  fiat  of  the  surrogate  for  letters  of 
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administration  to  be  granted  to  her.  The  entry  was  as  follows.  Elden 
— "Elden  Edw. — On  the  18th  day  of  April  1791  power  was  keddell. 
granted  to  Elizabeth  Elden,  the  lawful  widow  and  relict  of 
Edward  Elden,  late  of  the  parish  of  Chalk,  in  the  county  of  Kent, 
victualler,  deceased,  to  administer  the  goods,  chattels,  and  credits 
of  the  said  deceased,  she  having  been  first  sworn  duly  to 
administer.  Till  the  last  day  of  July  to  exhibit  an  inventory." 
^'  Same  day  bond  from  Elizabeth  Elden,  widow,  Matthew  Dawson 
and  John  Clay,  imder  lOOZ."  But  as  the  letters  of  administration 
themselves  were  not  produced,  nor  evidence  of  any  search  having 
been  made  for  them  since  the  widow's  death,  the  evidence 
tendered  was  deemed  insufficient,  and  a  verdict  for  lldZ.  passed 
for  the  plaintiff  at  the  trial  before  Macdonald,  G.  B.  at  the  last 
assizes  for  Kent,  with  leave  to  the  defendant  to  move  for  a  new 
trial.  And  a  rule  nisi  for  setting  aside  the  verdict  having  been 
obtained  in  the  last  term.  Best,  Serjt.  and  Lawes  appeared  now 
to  shew  cause  against  it;  and  Garroiv  and  Bayley,  Serjt.  in 
support  of  it.    But  on  hearing  the  report  read. 

Lord  Ellenbobough,  Gh.  J.  said,  that  it  could  not  be  ques-  [  189  ] 
tioned  but  that  the  original  book  of  acts  of  the  Gourt,  which  was  the 
authority  for  the  proper  officer  afterwards  to  make  out  the  letters 
of  administration,  was  proper  evidence  of  the  title  of  the  widow  : 
for  the  letters  of  administration  were  only  the  copy  of  the  original 
minutes  of  the  court,  drawn  up  in  a  more  formal  manner.  That 
he  had  known  this  evidence  produced  on  other  occasions.  And, 
in  answer  to  a  suggestion,  that  by  the  grant  of  the  subsequent 
letters  of  administration  to  the  son  it  was  to  be  presumed  that 
the  administration  before  decreed  to  be  granted  to  the  widow  was 
recalled  or  cancelled  ;  he  said  it  was  enough  that  administration 
de  facto  was  granted  to  the  widow,  pending  which  the  money  may 
have  been  paid  to  the  defendant  by  her  authority. 

Per  Curiam  :  Rule  absolute  A 

t  Vide  Bull.  N.  P.  246,  which  cites  administrator  shall  not  be  permitted 

Oarrett  v.  LiHer,  1  Lev.  25,  where  to  give  such  book,  or  a  copy  of  it,  in 

this  point  was  ruled ;  contrary  to  evidence,  unless  he  have  proved  the 

Boll.  N.  P.  108,  referring  to  Lewis  administration  under  the  seal  of  the 

V.  Brag,  M.  16  Geo.  11.  cor.  Lee,  0.  J.  Court  lost, 
at  Qnildhall ;  where  it  is  said  that  the 


406  1807.    K.  B.    8  EAST,  198.  [r.r. 


1807.  THE  KING  V.  LUPFE.t 

•^!!l!''  (8  East,  193—213.) 

p  oa  ]  1.  An  order  of  bastardy  stated  to  be  made  "  upon  the  oath  of  the  vife, 

as  otherwise,'*  is  gocd;  for  it  will  be  presumed  that  the  non-access  of  the 
husband  was  proved  by  competent  witnesses  on  oath  other  than  the 
wife ;  or  if  proved  by  her  also,  that  the  judgment  of  the  justices  was 
founded  on  the  other  proof.  2.  Such  an  order  filiating  the  child  of  a 
married  woman  is  good,  though  it  only  state  that  such  child  was  likely 
to  become  chargeable ;  which  are  the  words  of  the  statute  6  Geo.  II.  c.  31 , 
s.  1,  as  applied  to  the  bastards  of  single  women :  for  upon  that  statute, 
as  well  as  the  statute  18  Eliz.  c.  3,  which  has  the  words  bom  out  of 
lawful  matrimony,  the  only  question  is  whether  the  cluld  be  by  law  a 
bastard.  3.  Non-access  of  the  husband  need  not  be  proyed  during  the 
whole  period  of  the  wife's  pregnancy:  it  is  sufficient  if  the  circumstances 
of  the  case  shew  a  natural  impossibility  that  the  husband  could  be  the 
father;  as  where  he  had  access  only  a  fortnight  before  the  birth. 

An  order  of  bastardy  returned  into  this  Court  by  certiorari  was 
as  follows.  "  Suffolk  to  wit. — The  order  of  S.  K.  and  J.  H.  two 
of  H.  M.  justices  of  the  peace,  &c.  made  the  20th  of  August  1806, 
concerning  a  male  bastard  child  lately  born  in  the  parish  of 
Benhall,  (in  the  said  county)  on  the  body  of  Mary  Taylor,  wife 
of  Jonathan  Taylor,  late  of  B.  aforesaid,  mariner.  Whereas  it 
appeareth  unto  us,  the  said  justices,  upon  the  oath  of  the  said 
Mary  Taylor,  as  otherwise,  that  her  husband  hath  been  beyond 
the  seas,  and  that  she  did  not  see  her  said  husband  or  had  access 
to  him  from  the  9th  of  April,  1804,  until  the  29th  of  June  last 
past:  And  whereas  it  hath  also  appeared  unto  us,  the  said 
justices,  as  well  upon  the  complaint  of  the  churchwardens,  &c.  of 
Benhall,  as  upon  the  oath  of  the  said  Mary  Taylor,  that  she  the 
said  Mary  Taylor,  on  or  about  the  Idth  of  July  now  last  past,  was 
delivered  of  a  male  bastard  child  in  the  said  parish  of  Benhall, 
and  that  the  said  male  bastard  child  is  likely  to  become  charge* 
able  to  the  said  parish  of  Benhall :  And  further,  that  H.  Luffe,  of 
Benhall,  &c.  did  beget  the  said  bastard  child  on  the  body  of 
her,  the  said  Mary  Taylor :  And  whereas  the  said  H.  Luffe  hath 
this  day  appeared  before  us,  but  hath  not  shewn  any  cause  why 
he  should  not  be  adjudged  the  reputed  father  of  the  said  bastard 

t  See,  as  more  modem  cases  upon  L.  J.  Ch.  449;  The  Aylea/ord  Peerage 

the  same  principle,  3fom«  V. /)av»es  (1885)   11  App.   Cas.  1;  Bosvile  t. 

(1837)  6  CI.  &  F.  163;   Haioea  v.  AU.-Gen.  (1887)  12  P.  D.  177,   5& 

Dratger  (1883)  23  Ch.  D.  173 ;   62  L.  J.  P.  97,  57  L.  T.  88.— B.  C. 
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child :  We  therefore,  upon  examination  of  the  cause  and  circum-  Tfix  King 
stances  of  the  premises,  as  well  upon  *the  oath  of  the  said  Mary  luffe. 
Taylor,  as  otherwise,  do  hereby  adjudge  him,  the  said  H.  LufiEe,  [  *i94  ] 
to  be  the  reputed  father  of  the  said  bastard  child ;  and  do  also 
adjudge  that  the  said  bastard  child  was  born  in  the  said  parish 
of  Benhall.  And  thereupon  we  do  order,  as  well  for  the  better 
relief  of  the  said  parish  of  B.  as  for  the  sustentation  and  relief  of 
the  said  bastard  child,  that  the  said  H.  Luffe  shall  forthwith, 
upon  notice  of  this  our  order,  pay  to  the  said  churchwardens,  &c. 
of  the  said  parish  of  B.  2Z.  Ss.  6d.  for  and  towards  the  lying  in  of 
the  said  Mary  Taylor,  and  the  maintenance  of  the  said  bastard 
child,  to  the  time  of  making  this  our  order.  And  we  do  also 
hereby  further  order  that  the  said  H.  Luffe  shall  likewise  pay  to 
the  churchwardens,  &c.  of  the  parish  of  B.  for  the  time  being,  Ss. 
weekly,  &c.  for  the  maintenance,  &c.  of  the  said  bastard  child,  so 
long  time  as  the  said  bastard  child  shall  be  chargeable  to  the 
said  parish  of  B.  And  we  do  further  order  that  the  said  Mary 
Taylor  shall  also  pay,  or  cause  to  be  paid  to  the  said  church- 
wardens, &c.  of  the  said  parish  of  B.  for  the  time  being.  Is.  6d, 
weekly,  so  long  as  the  said  bastard  child  shall  be  chargeable  to 
the  said  parish  of  B.  in  case  she  should  not  nurse  and  take  care 
of  the  said  child  herself."  (Signed  and  sealed  by  the  Justices.) 
The  defendant  appealed  against  the  order  to  the  Quarter  Sessions, 
by  which  Court  it  was  confirmed. 

Three  objections  were  taken  to  this  order  ;t  1st,  That  the  wife 
was  admitted  to  prove  the  non-access  of  her  husband.  2ndly, 
That  this  being  the  child  of  a  married  woman,  the  justices  had 
no  jurisdiction  to  make  an  order  of  filiation,  unless  the  child 
appeared  to  have  been  actually  ^chargeable,  and  not  merely  [  *195  ] 
likely  to  become  so.  Srdly,  That  the  non-access  of  the  husband 
was  not  proved  during  the  whole  time  of  the  wife's  pregnancy ; 
which  was  necessary  to  bastardize  the  issue. 

Storks    shewed  cause  against  the  rule    for  quashing  the 
order: 

As  to  the  first  objection ;  the  non-access  of  the  husband  does 

t  The  presence  of  the  defendant  in  Court  was  waived  by  consent.    Yide 
Bex  V.  MaUhewa,  2  Salk.  475. 
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The  Kmo  ^q^  y^t  ^pQn  q^q  evidence  of  the  wife  alone ;  nor  does  it  even 
Lum.  necessarily  appear  that  she  gave  any  evidence  of  that  fact.  The 
words  of  the  order  are  that  it  appeared  to  the  Justices,  upon  the 
oath  of  the  said  Mary  Taylor,  as  otherwise,  (by  which  must  be 
understood  other  legal  proof),  that  her  husband  had  been  beyond 
sea,  and  that  she  had  not  seen  him,  or  had  access  to  him,  &c. 
And  the  words  ''as  otherwise"  occur  again  in  the  subsequent  part 
of  the  order.  It  was  long  ago  decided  in  Pendrell  v.  Pendrell,  f 
and  Rex  v.  BedaU^l  that  non-access  may  be  proved  to  bastardize 
the  issue,  though  the  husband  be  in  England ;  and  the  old 
doctrine  of  the  Quatiuyr  Maria^  was  agreed  to  be  exploded.  And 
in  the  latter  case,  the  order  being  stated  to  be  made  ''  on  the 
examination  of  the  wife  and  on  other  proof,"  it  was  holden  to  be 
good ;  though  it  was  agreed  that  the  evidence  of  the  wife  alone  to 
prove  non-access  would  not  have  been  sufficient,  according  to  the 
case  of  The  King  v.  Reading ;  but  that  she  was  a  witness  from 
necessity  to  prove  the  criminal  conversation.  It  appears  by  the 
[  *19B  ]  report  *of  Rex  v.  Reading, \\  that  the  wife  was  the  only  witness 
to  prove  the  non-access,  as  well  as  the  criminal  intercourse ;  and 
Lord  Hardwicke  said,  ''  it  would  be  of  dangerous  consequence  to 
lay  it  down  in  general  that  a  wife  should  be  a  sufficient  sole 
evidence  to  bastardize  her  child,  and  to  discharge  her  husband  of 
the  burthen  of  its  maintenance."  Upon  the  authority  of  that 
case,  the  order  was  quashed  in  The  King  v.  Rooke ;  II  it  having 
been  made  upon  the  sole  evidence  of  the  wife  as  to  the  non- 
access.  Both  those  cases  therefore  are  distinguishable  from  the 
present.  The  2nd  objection  is  grounded  on  this,  that  the  stat. 
6  Geo.  n.  c.  81,  s.  1,  which  gives  jurisdiction  to  magistrates 
to  take  examinations  for  making  orders  of  filiation  in  case  of 

t  2  Stra.  925.  1731,  had  no  aooess  to  her  from  that 

}  lb.    941,    107G;     Bep.    temp,  time  till  the  25th  of  May,  1733,  upon 

Hardw.  379,  and  Andr.  9.  which  day  she  was  delivered  of  a 

§  Vide  Co.  Lit.  244  a,  and  123  b,  bastard  child  begotten  by  the  de- 

to  125,  129,  in  which  the  whole  doc-  fendant   Beading  :    all   which   was 

trine  is  discussed  in  the  notes.  proved  by  the   evidence   of   Mary 

II  Bep.  temp.  Hardw.  79 ;  2  Sess.  Alman.  There  were  other  witnesses 

Gas.  175,  and  Andr.  10.    Ford's  MS.  who  proved  that  the  husband  was 

states  the  facts  thus : — '  *  John  Alman  vidthin  seven  miles  of  his  wife  during 

was  husband  of  Mary  Alman,  and  that  time." 

leaving  her  upon  the  25th  of  May,  1[  1  Wils.  340. 
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bastards  likely  to  become  chargeable,  is  confined  in  terms  to  the    The  Kisa 

bastards  of  single  women.    But  this  order  would  at  any  rate  be       luffe. 

good  on  the  general  statute  of  the  18  Eliz.  c.  8,  which  gives  the 

magistrates  jurisdiction  to  filiate  bastards  ''  begotten  and  bom 

out  of  lawful  matrimony."    And  it  was  determined  in  Rex  v. 

Albertsofiy^  that  a  bastard  begotten  on  the  body  of  a  feme  covert, 

while  her  husband  was  beyond  the  four  seas,  was  ''  begotten  and 

bom  out  of  lawful  matrimony."    And  in  Rex  v.  Taylor,  I  the 

mother  of  a  bastard  was  after  her  marriage  holden  to  be  still 

liable    to    be    committed    for    *disobedience  to    an   order    of      C  *i^7  ] 

maintenance  made  under  the  statute  of  Elizabeth.    According  to 

Rex  v.  Mathews f^  and  an  anonymous  case  in  10  Mod.  84,  it  is 

not  evea  necessary  to  state  in  the  order  that  the  bastard  child  is 

likely  to   become  chargeable ;  for  that,  say  the  Court,  will  be 

presumed.    And  in  Rex  v.  NelsotifW  though  it  were  agreed,  that 

it  ought  to  appear  by  the  order,  that  the  child  was  likely  to  be 

chargeable ;  yet  that,  it  was  said,  sufficiently  appeared  by  the 

order  to  pay  such  charges  as  the  parish  had  been  at.    As  to  the 

3rd  objection,   that  the  child  was  bom  after  access    of    the 

husband  ;  the  birth  of  the  child  was  on  the  13th  of  July,  1806, 

and  the  fact  of  non-access  stands  proved  from  the  9th  of  April, 

1804  until  the  29th  of  June,  1806  :  the  access  therefore  of  the 

husband  was  not  till  within  about  a  fortnight  before  the  birth ; 

which  renders  it  impossible,  in  the  course  of  nature,  that  he 

could  have  been  the  father.     In  support  of  this  objection  were 

cited  at  the  time  Regina  v.  Murrey y^  and  Rex  v.  Albertson,  tt  to 

shew  that  non-access  must  be  proved  during  the  whole  time  of 

pregnancy,  in  order  to  bastardize  the  issue.    But  those  cases 

were  decided  upon  the  ground  of  the  old  rule  of  the  quatuor 

maria,  now  exploded  by  the  subsequent  cases  of  SL  Andrew's  v. 

St.  Bride^SjXX  PendreU  v.  Pewdrett,§§  Rexy.  lAibbenliam,\\\\  and 

Goodright  v.  SouZ.ITIT  Besides,  the  Court  will  presume  every  thing 

in  favour  of  an  order :  and  where  it  is  apparent  from  the  facts 

t  2  Salk.  483 ;  1  Ld.  Bay.  395,  and  ft  1  Lord  Bay.  395. 

Carth.  469.  tX  1  Stra.  51. 

t  3  Burr.  1679.  §  §  2  Stra.  925. 

§  2  Salk.  475.  ||||  4  T.  B.  251. 

II  1  Ventr.  37.  HIT  2  B.  B.  409  (4  T.  B.  356). 
i[  1  Salk.  122. 
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The  Kino    stated  that  the  defendant  is  the  father  of  the  child,  they  will  not, 
LuFFE.       hy  quashing  the  order,  make  the  husband  liable  to  maintain  it. 

[  l^S  ]  JVihon,  Alderson,  and  King,  contra  : 

As  to  the  first  objection,  it  has  been  clearly  settled  since  The 
King  v.  Reading^  that  the  wife  is  not  a  competent  witness  to 
prove  the  non-access  of  her  husband,  though  from  the  necessity 
of  the  case  she  is  admitted  to  prove  the  act  of  adultery.  And  it 
is  no  answer  to  say  that  she  was  not  the  sole  witness ;  and  that 
the  fact  of  non-access  may  have  been  proved  by  other  evidence,, 
by  reason  that  the  order  is  stated  to  have  been  made  upon  her 
examination  upon  oath,  as  otherwise:  for  it  expressly  appears 
that  the  non-access  was  proved  by  her :  And  though  it  were  also 
testified  by  other  evidence,  (which  other  evidence,  however,  doe& 
not  necessarily  appear  to  have  been  upon  oath) ;  yet  the 
judgment  of  the  magistrates,  which  must  be  taken  to  have  been 
formed  upon  all  the  evidence  taken  together,  cannot  be  sustained 
if  part  of  that  evidence  were  incompetent  to  be  received ;  for  the 
Court  cannot  tell  what  degree  of  weight  was  given  to  her 
testimony  as  to  the  fact  of  non-access  in  coming  to  the 
conclusion.  The  2nd  objection  was  only  argued  by  some  of  the 
defendant's  coimsel,  on  the  words,  ^'born  out  of  lawful 
matrimony,"  in  the  statute  of  Elizabeth,  and  on  the  words, 
"  single  woman,"  used  in  the  st.  6  Geo.  11.  neither  of  which,  they 
said,  apphed  to  the  illegitimate  child  of  a  married  woman.  But 
this  objection,  being  discountenanced  by  the  Court  for  the 
reasons  after  stated,  was  ultimately  abandoned.  Srdly,  The  law 
presumes  access,  and  the  proof  of  non-access  must  come  from  the 
party  disputmg  the  legitimacy.  The  mode  of  proof  was  formerly 
very  plain  and  precise ;  for  unless  the  husband  were  proved 
to  be  beyond  the  four  seas,  or  labouring  under  some  personal 
disability,  the  children  were  deemed  legitimate.  If,  says  Lord 
[  •lOD  ]  *Coke,  t  "  the  issue  be  born  within  a  month,  or  a  day  after 
marriage,  between  parties  of  full  lawful  age,  the  child  is 
legitimate."  The  law,  therefore,  never  looked  to  the  period  of 
conception,  or  to  the  actual  possibility  of  the  husband  having, 
begotten  the  child,  but  only  to  the  notorious  fact  of  its  birth 

t  Co.  Lit.  244,  a. 
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daring  the  marriage,  and  while  the  husband  was  within  the  four 
seas.t  The  doctrine  indeed,  of  the  extra  quatuor  maria,  is  now 
obsolete ;  and  is  supplied  by  the  positive  proof  of  non-access, 
though  the  husband  be  in  England :  but  so  much  of  the  old  rule 
of  law  still  holds,  that  if  access  be  proved  at  any  time  between 
the  possible  conception  and  the  birth,  the  child  is  legitimate.  So 
Mr.  Justice  Blagkstone,!  speaking  of  the  old  doctrine,  says; 
''  If  the  husband  be  out  of  England  (or,  as  the  law  somewhat 
loosely  phrases  it,  extra  quatuor  maria)  for  above  nine  months,  so 
that  no  access  to  his  wife  can  be  presumed,  her  issue  during 
that  period  shall  be  bastards.  But  generally  (he  adds,  with 
reference  to  the  later  determinations  engrafted  on  the  old  rule,) 
daring  the  coverture,  access  of  the  husband  shall  be  pi:esumed, 
onless  the  contrary  can  be  shewn ;  which  is  such  a  negative  as 
can  only  be  proved  by  shewing  him  to  be  elsewhere." 


The  King 

LUFFE. 


(Lord  Ellenbobough,  Ch.  J. :  Suppose  a  husband,  who  had  been 
out  of  reach  of  access  during  the  whole  period  of  the  wife's  possible 
gestation,  returned  to  his  wife  the  very  instant  before  her  actual 
delivery,  can  it  be  contended  that  the  child  would  in  such  case  be 
legitimate  ?  The  ground  insisted  upon  in  the  case  of  The  Qu^en  v. 
Murrey y  was  a  little  slurred  by  Mr.  Justice  ♦Lee,  in  The  King  v. 
Heading,  If  the  fact  be  once  ascertained,  that  it  is  naturally 
impossible,  (I  do  not  say  improbable  merely)  that  the  husband 
should  be  the  father  of  the  child,  the  conclusion  follows,  that  the 
child  is  a  bastard.  There  is  a  very  early  case  of  Foxcroft  in  the 
time  of  Ed.  I.,§  where  an  infirm  bedridden  man  was  privately 


t  Many  cases  were  referred  to, 
which  are  collected  in  4  Yin.  Abr.  21. 
Letter  B.  pi.  3,  4,  5,  and  6. 

I  1  Blac.  Com.  457. 

5  P.  10  Ed.  I.  B.  Eot.  23;  1  Rol. 
Abr.  359.  It  is  to  be  observed,  how- 
ever, that  as  the  case  is  stated  in 
Itolle,  B.  the  infirm  bedridden  man 
was  married  to  A.  by  the  Bishop  of 
London  privately,  in  no  church  or 
chapel,  nor  with  the  celebration  of 
any  mass;  " le  dit  A.  Esteant 
adonqne  pregnant  del  dit  /?."  &c.  Now 


if  by  the  word  dd  it  be  meant  that 
A.  was  pregnant  hy  the  man  whom 
she  afterwards  married  (and  the 
words  are  so  construed  in  other 
abridgments);  assuming  that  there 
was  a  marriage,  the  case  is  scarcely 
intelligible ;  for  it  is  contrary  to  the 
whole  current  of  decisions  to  say 
that  a  chUd  bom  after  the  marriage 
of  its  actual  parents,  if  begotten  be- 
fore, is  a  bastard :  and  if  B.  were  in 
truth  the  father  of  the  child  begotten 
some  time  before,  it  was  a  matter  of 


[  '200  ] 
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The  Eikg 

V. 
LUPPE. 

[  ♦201  ] 


♦married  to  a  woman,  who,  within  12  weeks  after,  was  delivered 
of  a  son ;  and  the  issue  was  adjudged  a  bastard.  The  principle 
to  be  deduced  from  the  cases  is,  that  if  the  husband  could  not  by 
possibility  be  the  father,  that  is  sufficient  to  repel  the  legal 
presumption  of  the  child's  legitimacy.  But  if  the  mere  fact  of 
access  of  the  husband  at  any  time  between  the  moments  of 
conception  and  deUvery  would  make  the  child  legitimate,  it  would 
have  been  an  answer  to  many  of  the  cases  where  legitimacy  has 
been  in  question.) 


No  other  certain  time  can  be  drawn  than  that  laid  down  in 
liegina  v.  Murrey, \  and  Rex  v.  Albertson.l  In  the  latter  case  it 
is  said,  "  He  is  a  bastard  who  is  born  of  a  man's  wife  while  the 
husband,  at  and  from  the  time  of  the  begetting  to  the  birth,  is 
extra  qnatuor  maria;*'  or,  as  it  is  now  understood,  is  proved  to 


no  consequenoe  how  infirm  of  body 
he  was  at  the  time  of  his  marriage, 
only  twelve  weeks  before  the  birth ; 
and  yet  stress  is  evidently  laid  upon 
this  circumstance  in  the  statement 
of  the  case.  But  if,  by  the  mention 
of  the  privacy  of  the  marriage,  and 
that  it  was  in  no  church,  &c.,  it  were 
meant  to  question  its  validity  for 
want  of  a  proper  ceremonial,  the 
infirmity  of  the  man^s  body  at  the 
time  was  equally  immaterial,  and 
the  case  itself  not  worth  noticing;  as 
amounting  only  to  this,  that  the 
issue  of  persons  not  married  according 
to  the  requisite  ceremonies  of  the 
law,  or  in  other  words,  not  married 
at  all,  are  bastards.  And  if  Lord 
Bolle  had  considered  that  to  be  the 
point  in  judgment,  it  is  singular  that 
he  should  not  have  drawn  exclusive 
attention  to  it  by  some  more  appro- 
priate turn  of  expression,  than  by 
saying  that  E.  was  married  privately, 
&c.  in  conjunction  with  the  other 
circumstances  of  the  case.  Quaere 
then,  whether  there  may  not  be  some 
error  of  the  pen,  or  of  the  press? 
For  though  the  relative  word  dit 
supports  the  allusion  to  the  husband 


B. ;  there  being  but  one  E.  before 
mentioned;  yet  in  abstracting  the 
record,  as  it  is  likely  enough  that 
the  son  was  of  the  same  name  with 
the  supposed  father,  this  error  may 
have  crept  in  without  attracting 
attention.  The  word  del  properly 
signifies  o/,  and  pregnant  del,  &c.  is 
pregnant  of,  &c.  and  not  5y,  &c.  And 
Lord  EoUe,  in  other  places  under 
the  same  head,  speaking  of  preg- 
nancy, in  relation  to  the  husband  or 
father,  uses  the  phrases,  '*  enseint 
per  A.,"  **ad  issue  per  luy;"  "ad 
issue  per  B. ;  "  while  the  word  dd  is 
plainly  used  in  its  common  sense  for 
o/,  in  several  sentences  immediately 
preceding.  And  in  this  sense  only, 
speaking  of  the  woman  as  pregnant 
of  E.  the  issue,  is  the  case  intelli- 
gible, or  likely  to  have  been  noted 
in  that  place  or  manner:  in  which 
sense  Lord  Ellekbobouqh  seems  to 
have  read  the  case.  There  is  no 
regular  Tear  Book  of  this  period  to 
refer  to,  but  only. a  few  scattered 
notes,  not  including  this  case. 

t  1  Salk.  122. 

X  1  Lord  Bay.  395;  2  Salk.  494; 
Carth.  469. 
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have  had  no  access  during  that  period.    And  in  the  report  of  the    The  King 


r. 


same  case  in  Carthew,  the  8rd  exception  to  the  order,  on  ^hich  luffe. 
it  was  quashed,  was  that  it  was  not  alleged  that  the  husband  was 
beyond  sea  for  40  weeks  before  the  birth  of  the  child  ;  and  that 
it  would  not  be  su£5cient  to  say  that  he  was  beyond  sea  at  the 
time  of  the  conception ;  because  that  in  nature  could  not  certainly 
be  known. 

(Lord  Ellenbobouoh,  Ch.  J. :  Here,  however,  in  nature  the  fact 
may  certainly  be  known,  *that  the  husband,  who  had  no  access  [  *202  ] 
tiU  within  a  fortnight  of  his  wife's  delivery,  could  not  be  the 
actual  father  of  the  child.  Where  the  thing  cannot  certainly  be 
known,  we  must  call  in  aid  such  probable  evidence  as  can  be 
resorted  to,  and  the  intervention  of  a  jury  must,  in  all  cases  in 
which  it  is  practicable,  be  had  to  decide  thereupon  :  but  where 
the  question  arises  as  it  does  here,  and  where  it  may  certainly  be 
known  from  the  invariable  course  of  nature,  as  in  this  case  it 
may,  that  no  birth  could  be  occasioned  and  produced  within  those 
limits  of  time,  we  may  venture  to  lay  down  the  rule  plainly  and 
broadly,  without  any  danger  arising  from  the  precedent.) 

The  same  case  of  Rex  v.  Alhertson  is  reported  in  5  Modem, 
419,t  and  there  Holt,  Ch.  J.  is  made  to  say  that  it  must  appear 
that  the  husband  was  not  here  all  the  space ;  for  if  he  were  here 
either  at  the  begetting  or  at  the  birth  of  the  child,  it  is  sufficient. 
And  this  falls  in  with  the  established  rule  of  law,  which  has 
never  been  questioned,  that  if  a  man  marry  a  pregnant  woman 
any  time  before  the  birth  of  the  child,  such  child  is  legitimate. 
Then  by  analogy  to  that,  if  the  husband  have  access  any  time 
before  the  birth  of  the  child,  the  same  construction  must  prevail. 

LoBD  Ellenbobouoh,  Ch.  J : 

Three  exceptions  have  been  taken  to  this  order ;  1st,  That  the 
wife  was  examined  generally  and  alone  to  the  fact  of  non-access, 
and  that  the  order  is  founded  on  her  evidence  only ;  whereas  it  is 
laid  down  in  the  cases  that  an  order  of  this  sort  cannot  be  made 
on  the  evidence  of  the  wife  alone,  but  that  there  must  be  other 

t  Under  the  name  of  Alenson  v*  Spence, 
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The  Kikg  proof  of  the  non-access.  This  objection  *i8  grounded  upon  a 
LuFFE.  principle  of  public  policy,  which  prohibits  the  wife  from  being 
[  *203  ]  examined  against  her  husband  in  any  matter  affecting  his 
interest  or  character,  unless  in  cases  of  necessity,  where,  from 
the  nature  of  the  thing,  no  other  witnesses  can  probably  have 
been  present :  but  exceptions  of  that  sort  have  been  established ; 
and  that  it  is  necessary,  and  on  that  account  allowable,  to 
examine  her  as  to  the  fact  of  her  criminal  intercourse  with 
another,  has  been  held  by  various  Judges  at  different  periods ; 
for  this  is  a  fact  which  must  probably  be  within  her  own  know- 
ledge and  that  of  the  adulterer  only.  And  by  a  parity  of  reason- 
ing it  should  seem  that  if  she  be  admitted  as  a  witness  of 
necessity  to  speak  to  the  fact  of  the  adulterous  intercourse,  it 
might  also  perhaps  be  competent  for  her  to  prove  that  the 
adulterer  alone  had  that  sort  of  intercourse  with  her,  by  which  a 
child  might  be  produced  within  the  limits  of  time  which  nature 
allows  for  parturition.  Certainly,  however,  it  is  competent  for 
her  to  prove  the  fact  of  her  connexion  with  that  person  whom  she 
charges  as  being  the  real  father  of  her  child.  And  here  the 
order  is  stated  to  have  been  made,  not  on  her  evidence  only,  but 
'^  upon  the  oath  of  the  said  Mary  Taylor,  as  otherwise."  It  is 
true  that  it  is  not  said,  ''  as  otherwise  upon  oath  ;  "  but  as  no 
evidence  can  properly  be  given  otherwise  than  upon  oath,  it  is 
not  going  further  in  making  an  intendment  to  support  this  order 
than  has  been  done  in  other  cases,  to  say  that  such  other  evidence 
must  also  be  taken  to  have  been  given  upon  oath.  Now  it  does 
not  appear  to  what  particular  facts  the  wife  deposed,  or  what 
were  proved  by  the  other  evidence  :  and  then  the  rule  laid  down 
in  The  King  v.  BedaU  applies,  that  if  there  were  other  witnesses 
[  •204  ]  besides  the  wife,  and  she  were  competent  to  prove  any  *part  of 
the  case,  the  Court  will  intend,  in  support  of  an  order  framed  like 
the  present,  that  she  was  examined  only  as  to  those  facts  which 
she  was  competent  to  prove,  and  that  the  rest  of  the  case  was 
proved  by  the  other  evidence.  And  this  is  not  more  than  has 
been  intended  in  many  other  cases.  We  may  therefore  read  the 
adjudicatory  part  of  the  order  as  made  ''  upon  examination,  &c. 
of  the  premises  upon  oath,  as  well  of  the  said  Mary  Taylor,  as 
otherwise."    The  2nd  exception,  which  arose  on  the  wording  of 
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the  statutes  of  Elizabeth  and  George  11.,  in  effect  resolves  itself    Xhb  Kua 

into  the  third.    For  when  the  question  is  whether  this  were  a       lupfb. 

child  bom  out  of  lawful  matrimony,  that  is,  out  of  the  limits  and 

rights  belonging  to  that  state,  it  is  the  same  in  substance  as  the 

question,  whether  it  be  a  bastard.     It  is  so  for  the  general 

purposes  of  the  Act.     The  matrimony  does  not  cover  the  child  if 

it  be  in  other  respects  (according  to  the  rule  of  law  applicable  to 

this  subject)  a  bastard.    And  so  it  seems  that  a  child  bom  by 

adulterous  intercourse  is  as  much  within  the  provision  of  the  Act 

of  Geo.  n.  as  one  which  is  born  of  a  single  woman.    The  cases 

of  The  King  v.  Readingy  and  The  King  v.  Bedall,  were  both  after, 

the  statute  of  Geo.  II.  and  yet  no  such  objection  was  taken.    It 

is  a  consequence  which  follows  of  course  from  establishing  the 

bastardy  of  the  child,  that  it  was  bom  out  of  lawful  matrimony, 

in  the  proper  sense  of  those  words  as  applied  to  the  subject 

matter.     This  brings  it  to  the  8rd  and  principal  exception ;  that 

as  it  appears  that  the  husband  returned  within  access  of  the  wife 

xibout  a  fortnight  before  the  child  was  bom,  he  must  be  presumed 

to  be  the  father  of  it ;  which  will  throw  upon  him  the  burthen  of 

its  maintenance.     As  something  has  been  said  concerning  the 

novelty  of  the  ^doctrine  of  admitting  the  proof  of  non-access  of      [  *203  ] 

the  husband  living  within  the  kingdom,  in  order  to  rebut  the 

presumption  of  legitimacy,  let  us  see  how  the  law  was  understood 

to  be  in  early  periods.    In  1  Bol.  Abr.  858,  tit.  Bastard,  letter  B. 

it  is  said,  **  By  the  law  of  the  land  no  man  can  be  a  bastard  who 

is  bom  after  marriage,  unless  for  special  matter."     Therefore  in 

ihe  very  text  of  the  rule  an  exception  is  introduced.    The  first 

f^pecial  matter  of  exception  mentioned  by  Bolle  to  bastardize  the 

issue,  where  the  husband  is  within  reach  of  access,  is  one  of  a 

natural  impossibility ;   where  the  husband  is  within  the  age  of 

puberty ;  though  that  was  no  obstacle  to  the  marriage.    There 

is  a  case  in  the  year  book  1  H.  YI.  8  b.  which  goes  the  length  of 

^leciding  the  issue  to  be  a  bastard,  where  the  husband  was  within 

the  age  of  14.    There  are  several  other  cases  mentioned  from  the 

jrear  books,  of  course  less  questionable,  as  the  age  in  those  cases 

\vas  much  less.    All  these  establish  this  principle,  that  where 

the  husband  in  the  course  of  nature  could  not  have  been  the 

father  of  his  wife's  child,  the  child  was  by  law  a  bastard.    But 
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The  Kino  FoxcrofVs  case,t  p.  859,  of  the  same  book,  which  I  before  men- 
LuFPE.  tione<i  was  the  case  of  an  infirm  bedridden  man,  who  having 
married  in  that  state  12  weeks  before  the  delivery  of  his  wife, 
that  was  holden  to  bastardize  the  issue,  though  the  parties  were 
together.  And  no  doubt  is  thrown  on  the  principle  of  that  case 
in  any  subsequent  authority,  nor  even  in  the  learned  editor's 
notes  on  Co.  Lit.  244  a,  128  b.  &c.  This  therefore  is  another 
instance  of  an  exception  to  the  general  rule,  admitted  at  so 
early  a  period  as  the  10  Ed.  I.  and  founded  on  natural  impos- 
sibility arising  from  bodily  infirmity.  There  is  another  case  in 
[  •20C  ]  the  *18  Ed.  I.  also  mentioned  in  Eol.  Abr.  (p.  356)  still  stronger 
to  the  present  purpose ;  where  the  child  was  found  to  be  born 
11  days  post  ultimum  tempus  legitimum  muUeribus  pariendi 
constitutum ;  and  because  of  that  fact,  et  quia  per  veredictum 
juratorum  invenitur  quod  prsedictus  Eobertus  (the  husband),  non 
habuit  accessum  ad  prsBdictam  Beatricem  per  unam  mensem  ante 
mortem  suam,  per  quod  majis  presumitur  contra  prsdictum 
Henricum  (the  issue,)  &c.  therefore  the  brother  and  heir  of 
Bobert  had  judgment  to  recover  in  assize.  Even  at  that  time, 
therefore,  it  was  considered  that  the  fact  of  access  or  non-access 
was  a  material  question  to  be  gone  into ;  and  that  the  period  of 
time  which  had  elapsed  between  the  non-access  and  the  birth, 
which  only  goes  to  establish  the  natural  impossibility  of  the 
husband  being  the  father  of  the  child,  was  proper  to  be  inquired 
of.  And  Lord  Gh.  J.  Bolle  adds  a  note  to  that  case,  that  the 
jury  found  that  the  husband  languished  of  a  fever  long  before  his. 
death :  which  shows  that  the  natural  impediment  to  any  access, 
arising  from  his  languishing  of  a  fever  some  time  before  his  death 
was  also  considered  as  an  ingredient  in  the  question  which  was 
submitted  to  the  jury.  The  rule  of  law  which  has  prevailed  in 
these  cases  is, !  '^  Stabitur  huic  prsesumptioni  donee  probetur  in 
contrarium.  Ut  ecce,  maritus  probatur  non  concubuisse  aliquam- 
diu  cum  uxore,  infirmitate  vel  alia  causa  impeditus,  vel  erat 
in  ea  invalitudine  ut  generare  non  possit."  From  all  these 
authorities  I  think  this  conclusion  may  be  drawn,  that  circum- 
stances which  shew  a  natural  impossibility  that  the  husband 
could  be  the  father  of  the  child  of  which  the  wife  is  delivered, 

t  Tide  anUy  411,  note  §.  X  Bracton,  p.  6  a. 
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whether  arising  from  his  being  under  the  age  of  puberty,  or  from    The  Kikq 
his  labouring  under  disability  *occasioned  by  natural  infirmity,       lufpe. 
or  from  the  length  of  time  elapsed  since  his  death,  are  grounds      [  «207  ] 
on  which  the  illegitimacy  of  the  child  may  be  founded.    And 
therefore,  if  we  may  resort  at  all  to  such  impediments  arising 
from  the  natural  causes  adverted  to,  we  may  adopt  other  causes 
equally  potent  and  conducive  to  shew  the  absolute  physical 
impossibility  of  the  husband's  being  the  father :  I  will  not  say 
the  improbability  of  his  being  such;  for  upon  the  ground  of 
improbability,  however  strong,  I  should  not  venture  to  proceed. 
No  person,  however,  can  raise  a  question,  whether  a  fortnight's 
access  of  the  husband,  before  the  birth  of  a  full  grown  child,  can 
constitute  in  the  course  of  nature  the  actual  relation  of  father 
and  chUd.    But  it  is  said,  that  if  we  break  through  the  rule 
insisted  upon,  that  the  non-access  of  the  husband  must  continue 
the  whole  period  between  the  possible  conception  and  delivery, 
we  shall  be  driven  to  nice  questions.    That,  however,  is  not  so ; 
for  the  general  presumption  will  prevail,  except  a  case  of  plain 
natural  impossibility  is  shewn :  and  to  establish  as  an  exception 
a  case  of  such  extreme  impossibility  as  the  present  cannot  do 
any  harm,  or  produce  any  uncertainty  in  the  law  on  this  subject. 
As  to  the  case  of  Regina  v.  Murray,  relied  on  for  the  position 
contended  for;   on  which  case  alone  The  King  v.  Albertson 
proceeded ;  the  ground  of  it  was  discountenanced  by  Mr.  Justice 
Lee  in  The  King  v.  Reading.    Without  weakening,  therefore, 
any  established  cases,  or  any  legal  presumption,  applicable  to 
the  subject,  we  may  without  hesitation  say,  that  a  child  born 
under  these  circumstances  is  a  bastard.    With  respect  to  the 
case  where  the  parents  have  married  so  recently  before  the  birth 
of  the  child  that  it  could  not  have  been  begotten  in  wedlock,  it 
stands  upon  its  own  peculiar  ground.    The  marriage  *of  the      [  *20$  ji 
parties  is  the  criterion  adopted  by  the  law,  in  cases  of  ante- 
nuptial generation,  for  ascertaining  the  actual  parentage  of  the 
child.    For  this  purpose  it  will  not  examine  when  the  gestation 
began,  looking  only  to  the  recognition  of  it  by  the  husband  in  the 
subsequent  act  of  marriage.! 

t  This  principle  is  followed  by      (1867)  36  L.  J.  P.  &  M.  85,  86,  16 
Sir  J.  P.  Wilde  in  Tumock  v.  Turnock     L.  T.  611.— E.  C. 

B.R. — ^VOL.  DC.  E   E 
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The  KiKQ    Grose,  J. : 

LuFFE.  As  to  the  1st  and  2nd  objections  which  have  been  made,  I 

shall  content  myself  with  referring  to  the  answers  given  to  them 
by  my  Lord.  But  in  respect  to  the  3rd  objection,  as  we  have 
been  warned  not  to  break  in  upon  the  common  law,  without  some 
rule  to  go  by,  I  shall  make  a  few  observations  upon  it.  It  is  said 
that  if  we  break  in  upon  the  old  rule  of  the  quattwr  niaria,  we 
must  adopt  some  other  line,  which  will  be  diflScult  to  be  drawn. 
But  that  rule  has  been  long  exploded  on  account  of  its  absolute 
nonsense ;  and  we  will  adopt  another  line,  which  has  been  marked 
out  on  account  of  its  good  sense.  In  every  case  we  will  take  care, 
before  we  bastardize  the  issue  of  a  married  woman,  that  it  shall 
be  proved  that  there  was  no  such  access  as  could  enable  the 
husband  to  be  the  father  of  the  child.  If  by  reason  of  imbecility 
or  on  any  personal  account,  or  from  absence  from  the  place 
where  the  wife  was,  the  husband  could  not  be  the  father  of  the 
child,  there  is  no  reason  why  it  should  not  be  so  declared. 
Here  it  is  apparent  that  the  husband,  who  had  no  access 
to  the  wife  till  two  weeks  before  her  delivery,  could  not  be 
the  father.  And  in  saying  so  we  go  upon  the  sure  ground  of 
natural  impossibility  and  good  sense ;  rejecting  a  rule  founded 
in  nonsense. 

[  209  ;       Lawrbncb,  J. : 

The  objections  are  reduced  to  two.  The  first  is,  that  this 
order  is  made  upon  the  evidence  of  a  married  woman,  that  her 
husband  had  no  access  to  her :  and  The  King  v.  Reading,  and 
The  King  v.  Rooke,  have  been  relied  on.  But  those  cases  are 
not  broken  in  upon  by  sustaining  the  present  order ;  because  it 
was  made  on  other  evidence  besides  that  of  the  wife.  It  is 
stated  to  have  been  made  on  examination  of  the  wife  on  oath, 
as  otherwise;  by  which  I  understand  on  other  legal  proof 
besides  her  evidence.  But  it  is  said  that  we  can  make  no 
intendment  in  support  of  this,  which  is  more  in  the  nature  of  a 
conviction  for  an  oflfence  than  of  an  order.  That  however  is  not 
so,  and  is  contrary  to  the  determination  in  The  King  v.  BedaU ; 
between  which  and  the  present  case  there  is  no  distinction, 
except  that  there  the  order  was  stated  to  be  made  ''upon 
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examination  of  the  wife  and  other  proof  upon  oath ; "  the  only    Thm  Kino 

^question  therefore  is,  whether  the  words  "  as  otherwise,"  here      Luppa 

ased,  must  not  be  taken  to  mean  other  proof  upon  oath ;  for,  if 

they  can,  the  cases  are  parallel.    Though  if  orders  can  be  made 

in  any  cases  without  oath,  which  I  do  not  know  that  they  can, 

still  this  would  be  good  as  an  order.    But  suppose  it  had  been 

stated  in  express  terms,  that  the  wife  had  given  evidence  of  the 

non-access,  and  that  the  same  fact  had  been  proved  by  ten  other 

witnesses,  we  should  presume  in  the  case  of  an  order  that  the 

magistrates   had    proceeded  upon  the  evidence  of   the  other 

witnesses  as  to  that  fact.    This  case  comes  to  us  after  an  appeal 

to  the  sessions ;  and  we  may  presume  that  if  there  had  been  no 

ether  evidence  of  non-access  than  that  of  the  wife,  the  sessions 

would  not  have  confirmed  the  order.    Then  the  8rd  question  is, 

whether,  as  the  husband  had  no  access  until  about  a  fortnight 

before  the  birth,  a  child  so  bom  can  be  said  by  our  law  to  be 

legitimate.    Now  without  going  *over  the  whole  ground  of  the      [  *2io  ] 

argument  again,  the  doctrine  of  the  qtiatuor  maria  has  been  long 

exploded ;  and  it  has  been  shewn  by  the  authorities  mentioned 

by  my  Lord,  that  imbecility  from  age,  and  natural  infirmity  from 

ether  causes,  have  always  been  deemed  sufficient  to  bastardize 

the  issue;  all  which  evidence  proceeds  upon  the  ground  of  a 

natural  impossibility  that  the  husband  should  be  the  father  of 

the  child.    Then  why  not  give  effect  to  any  other  matter  which 

proves  the  same  natural  impossibility  ?    It  is  said,  however,  that 

in  so  doing  we  shall  shake  a  settled  rule  of  law,  that  if  a  child 

be  bom  in  wedlock,  though  but  a  week  after  the  marriage  of  its 

parents,  such  child  is  to  be  deemed  legitimate.    But  I  do  not 

see  that  the  consequence  supposed  would  follow.    By  the  civil 

law,  if  the  parents  married  any  time  before  the  birth  of  the 

child,  it  was  legitimate :  and  our  law  so  far  adopts  the  same 

rule,  that  if  a  man  marry  a  woman  who  is  with  child,  it  raises  a 

presumption  that  it  is  his  own.    Lord  Bollb  gives  some  such 

reason  for  the  rule  ;  and  it  seems  to  be  founded  in  good  sense : 

for  where  a  man  marries  a  woman  whom  he  knows  to  be  in  this 

situation,  he  may  be  considered  as  acknowledging  by  a  most 

solemn  act  that  the  child  is  his. 

s  E  2 
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The  King    Le  Blanc,  J. : 

Lur»E.  As  to  the  first  objection,  I  think  it  must  be  taken  that  the 

mte  was  examined  to  prove  the  fact  of  the  non-access  of  her 
husband  within  the  time  mentioned,  as  well  as  the  other 
witnesses;  for  the  particular  facts  proved  by  her  and  other 
witnesses,  or  by  her  alone,  are  given  in  detached  sentences.. 
And  then  the  question  is  brought  to  this,  whether  an  order  of 
filiation,  where  the  wife  and  other  witnesses  were  examined  ta 
prove  the  non-access  of  the  husband,  can  be  supported?    Ta 

[  'Zii  ]       that  the  case  of  The  King  v.  Bedall  is  in  point:  for  *there  ther 
wife,  as  well  as  other  witnesses,  was  examined  to  prove  that 
fact,  (which  I  think  appears  as  plainly  here  from  the  statement 
of  the  case),  and  yet  the  order  was  holden  to  be  good.    I  consider 
that  case,  therefore,  as  an  authority  to  this  point.    And  it  is 
more  peculiarly  fit  to  make  the  intendment,  that  the  fact  wa? 
proved  by  the  other  witnesses  as  well  as  by  the  wife,  in  a  case 
like  the  present,  where  an  appeal  lies  to  the  sessions  from  the 
original  order  of  the  justices ;  where  the  appeal  has  been  heard ; 
and  where  the  objection  might  have  been  taken  on  the  evidence, 
that  no  other  than  the  wife  had  proved  the  non-access;  and 
where  notwithstanding  it  is  stated  that  that  fact,  amongst  others, 
was  proved  by  the  wife  as  otherwise ;  understanding,  as  I  do,, 
these  latter  words  to  mean  other  competent  proof.    The  second 
objection  has  been  properly  abandoned;  because  it  comes  in 
effect  to  this  question,  whether  a  child  proved  to  be  a  bastard 
be  not  the  same,  for  the  purpose  of  these  Acts  of  Parliament, 
as  a  child  bom  out  of  matrimony,  or  bom  of  a  single  woman  ? 
To  be  sure  they  must  be  considered  as  the  same  thing.    As  to 
the  8rd  objection,  the  question  will  be,  whether  the  child  of  a 
woman,  whose  husband  is  proved  to  have  had  no  access  to  her 
till  a  fortnight  before  her  delivery,  can  in  law  be  considered  as 
illegitimate  ?    And  our  attention  has  been  called  to  cases  where 
a  child  bom  within  a  short  time  after  the  marriage  of  tha 
parents  is,  by  the  rule  of  law,  considered  to  be  legitimate.    That 
is  a  rule  of  law  not  to  be  broken  in  upon,  except  as  in  other 
cases,  one  of  which  has  been  mentioned,  by  proof  of  natural 
imbecility,  which  shewed  that  the  husband  could  not  have  been 
the  father  of  the  child.    But  in  order  to  make  the  cases  the 
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same,  it  must  be  supposed  that  the  adultery  of  the  wife  in  the  Thb  Kino 
Absence  of  her  husband,  who  only  returns  to  her  just  before  her  luffe. 
<lelivery,  *is  assimilated  in  law  to  the  case  of  a  man's  marriage  [  •212  ] 
with  a  pregnant  woman  recently  before  the  birth  of  the  chUd, 
where  the  very  act  of  marriage  in  such  a  situation  is  an  acknow- 
ledgment by  him  that  he  is  the  father  of  the  chUd  with  which 
the  woman  is  pregnant.  But  there  is  no  analogy  between  the 
two  cases.  It  comes  then  to  a  case  of  non-access  for  a  year  and 
a  half,  excepting  the  last  14  days  before  delivery.  The  rule  of 
law  was  formerly  very  strict  in  favour  of  the  legitimacy  of 
•children  bom  of  a  married  woman  whose  husband  was  within 
the  four  seas ;  but  that  has  been  long  broken  in  upon.  After- 
wards the  rule  was  brought  to  this,  that  where  there  was  an 
impossibility  that  the  husband  could  have  had  access  to  his 
wife,  and  have  been  the  father  of  the  child,  there  it  should  be 
deemed  illegitimate :  And  in  Ooodright  v.  Savl,\  the  Court  held 
.that  there  was  no  necessity  to  prove  the  impossibility  of  access, 
if  the  other  circumstances  of  the  case  went  strongly  to  rebut 
the  presumption  of  access.  The  cases  of  The  Queen  v.  Murray^ 
And  The  King  v.  Alhertson,  were  rather  cited  for  the  sake  of 
expressions  thrown  out  by  some  of  the  judges  in  giving  their 
opinions,  than  for  the  determination  of  the  Court:  for  the 
jK)ints  in  judgment  did  not  require  the  support  of  the  doctrine 
advanced,  that  there  must  be  non-access  during  the  whole  period 
of  the  wife's  pregnancy  in  order  to  bastardize  the  issue.  But 
where  it  can  be  demonstrated  to  be  absolutely  impossible,  in 
the  course  of  nature,  that  the  husband  could  be  the  father  of 
the  child,  it  does  not  break  in  upon  the  reason  of  the  current 
of  authorities,  to  say  that  the  issue  is  illegitimate.  If  it  do  not 
appear  but  what  he  might  have  been  the  father,  the  presumption 
of  law  still  holds  in  favour  of  *the  legitimacy.  But  if,  as  in  this  [  *2i3  ] 
case,  it  be  proved  to  be  impossible  that  he  should  have  been  the 
father,  then,  within  the  principle  of  the  modern  cases,  there  is 
nothing  to  prevent  us  from  coming  to  that  conclusion. 

Order  confirmed. 
t  2  E.  E.  409  (4  T.  E.  356). 
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1807.         DOE,    ON  THE   DEMISE  OF  THE  EAEL    OF    CARLISLE, 

^^-  V.  WOODMAN  AND  FORSTER. 

[  228  ]  (8  East,  228—231.) 

An  ejectment  against  the  bailiffs  pro  tempore  of  a  corporation  cannot 
be  maintained  by  proving  payment  of  rent  for  the  premises  by  th» 
annual  predecessors  of  the  defendants  in  the  same  office  for  several 
years  before,  and  service  of  the  notice  to  quit  on  the  defendants,  the 
existing  bailiffs ;  for  the  payment  of  such  rent  by  the  bailiffs  in  succes- 
sion is  merely  evidence  of  a  tenancy  in  the  corporation.  But  at  any 
rate  such  tenancy  may  be  determined  by  a  notice  to  the  corporation  to 
quit,  served  on  its  officers :  after  which  the  owner  of  the  premises  may 
distrain  the  cattle  of  any  persons  trespassing  on  his  ground,  or  bring^ 
his  action  against  them,  or  maintain  ejectment  against  any  person  in 
the  actual  possession  of  the  premises. 

The  Earl  of  Carlisle  brought  this  ejectment  to  recover  certain 
pasture  lands  in  Morpeth  and  Mitford,  in  the  county  of  North- 
umberland, which  had  for  many  years  before  been  demised  by 
him  to  the  corporation  of  Morpeth  as  tenants  from  year  to  year^ 
at  an  annual  rent.  And  at  the  trial  before  Graham,  B.  at 
Newcastle,  proof  was  given  of  a  notice  to  quit  on  the  12th  of 
May,  1806,  which  was  served  on  the  7th  of  October  preceding 
upon  the  defendants,  who  were  the  two  baili£fs  or  head  officers 
of  the  corporation.  It  also  appeared  that  the  two  bailiffs  were 
annually  elected  on  the  first  Monday  after  Michaelmas;  that 
the  rent  which  was  due  on  the  12th  of  May  had  constantly  been 
received  from  "  the  bailiffs "  for  the  time  being,  and  was  so 
expressed  to  be  in  the  steward's  receipts  given  to  them;  that 
cattle  had  been  used  to  be  turned  upon  the  lands  in  question, 
but  to  whom  belonging  did  not  appear;  (though  it  was  now 
suggested  that  the  privilege  of  turning  on  cattle  had  been  enjoyed 
by  such  of  the  corporators  at  large  as  chose  to  avail  themselves 
of  it:)  and  that  the  present  bailiffs,  the  defendants,  had  been 
chosen  recently  before  they  were  served  with  the  notice  to  quit, 
and  had  not  hitherto  paid  any  rent.  Thereupon  the  defendants' 
counsel  pressed  for  a  nonsuit ;  insisting  that  the  ejectment 
ought  to  have  been  brought  against  the  corporation,  who  were 
the  lessees,  and  not  against  the  bailiffs,  who  were  the  mere 
stewards  of  the  corporation,  and  as  such  had  paid  rent ;  and 
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that  there  was  no  evidence  of  possession  by  these  defendants  in         Doe 
their  ^individual  capacity.    In  answer  to  which  it  was  contended,    woodmax. 
that  the  ejectment  proceeded  on  the  ground  that  the  corporation      [  *229  ] 
were  the  tenants  of  Lord  Carlisle,  but  that  they  occupied  the 
land  by  the  bailiffs,  as  their  principal  officers.    That  the  corporate 
body  could  not  be  made  defendants,  not  being  in  the  actual 
occupation  of  the  land;  and  that  the  receipts  for  rent  were 
evidence  that  the  bailiffs  virtute  officii  had  the  actual  possession. 
And  the  learned  Judge,  inclining  to  the  latter  opinion,  suffered 
a  verdict  to  be  taken  for  the  plaintiff,  with  leave  to  the  defendants 
to  move  to  enter  a  nonsuit.    A  rule  nisi  was  accordingly  obtained 
for  this  purpose  in  the  last  term  ;  against  which 

Park,  Wood,  and  Carr,  now  shewed  cause,  and  rested 
principally  on  the  difficulties  which  the  lessor  of  the  plaintiff 
had  to  encounter  in  this  case;  inasmuch  as  the  corporation, 
qud  corporation,  could  not  have  an  actual  possession,  nor  commit 
trespass,  t  and  having  no  visible  being,  could  not  be  served  with 
a  notice  to  quit :  it  would  be  impossible  to  serve  every  individual 
corporator.  Their  occupation  could  only  be  by  their  officers  or 
tenants,  and  these  only  could  be  served  with  notice  to  quit,  as 
had  been  done  in  the  present  case:  and  the  receipts  shewed 
that  the  bailiffs  pro  tempore  were  the  actual  occupiers  in  regular 
succession,  one  set  after  another.  Besides,  the  bailiffs,  by 
coming  in  to  defend,  admit  themselves  to  be  in  possession  as 
tenants. 

CockeU,  Serjt.  Holroyd,  and  Richardson,  contra,  were  stopped       [  230  ] 
by  the  Court. 

LoBD  Ellenbobouoh,  Ch.  J. : 

The  bailiffs,  as  such,  not  being  a  distinct  corporation,  cannot 
have  the  possession ;  whatever  they  enjoy,  as  bailiffs,  must  be 
in  right  of  the  corporation  at  large.  There  is  no  evidence  at  all 
to  affect  these  defendants  ;  for  the  bailiffs  are  no  corporation  of 

t  Bro.  Corporation,  pi.  43 ;   8ed  1 ;  M.  9  H.  YI.  36 ;  M.  20  H.  VI.  9 ; 

vide.  Com.  Dig.  Franchise,  F.  19;  M.  15  Ed.  IV.  2:  T.  4  H.  VH.  13: 

and  Th.  Dig.  Hb.  4,  c.  13,  s.  3,  4,  7  :  and  M.  32  H.  VI.  10. 
and  Hil.  45  Ed.  III.  2 ;  M.  8  H.  VI. 
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Doe        themselveBy  and  therefore  can  have  no  succession ;  and  con- 
WooDMAK.    sequently  cannot,  as  bailiffs,  be  affected  by  the  receipts  for  rent 
given  to  their  predecessors.    There  is  no  privity  in  law  between 
them. 

Lawrence,  J. : 

Though  trespass  cannot  be  maintained  against  a  corporation 
as  snch ;  yet  the  lessor  is  not  without  remedy :  for  at  any  rate 
the  tenancy  may  be  determined  by  notice  to  the  corporation, 
served  on  its  officers.  And  if  after  such  determination  the  cattle 
of  any  person  be  found  upon  the  premises,  they  may  be  distrained 
as  trespassing  upon  the  Earl  of  Carlisle's  ground:  or  Lord 
Carlisle  might  have  turned  his  own  cattle  in :  t  or  ejectment 
might  be  brought  against  any  person  being  tenant  in  possession 
under  the  corporation. 

Le  Blanc,  J. : 

These  defendants  have  never  paid  any  rent  for  this  ground  ; 
and  not  being  a  corporation  in  themselves,  they  cannot  be 
affected  by  what  former  bailiffs  have  done ;  though  it  is  rather 
evidence  that  they  paid  the  rent  on  behalf  of  the  corporation. 
And  when  the  tenancy  is  determined  the  lessor  will  have  his 
remedy  against  any  person  in  possession,  or  whose  cattle  shall 
be  found  trespassing  on  his  land. 

[  231  ]  Lord  Ellenbobough,  Ch.  J.  added,  that  there  was  no  great 

difficulty  in  the  lessor's  asserting  his  right ;  but  at  any  rate  he 
had  mistaken  his  way  in  adopting  this  mode  of  doing  it. 

Gbose,  J.  absent. 

Rule  absolute. 

t  Vide  Taunton  v.  Costar,  4  B.  E.  481  (7  T.  R.  431). 
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KEENE,    on    THE    SEVERAL  DEMISES  OP   GEORGE   LOED  1807. 

F^b  7 

BYRON  AND  Others,  v.  DEAEDON  and  Others.  — ^' 

(8  East,  248—267.)  [  248  ] 

A.,  tenant  for  life,  remainder  to  his  son  B.  in  tail,  reversion  to  himself 
in  fee,  agreed  with  B.,  in  order  to  relieve  themselves  from  their  debts, 
to  bar  the  entail :  and  in  1773  they  conveyed  estates  in  N.  and  L.  to  the 
use  of  trustees  and  their  heirs,  in  trust  to  sell  the  N.  estates  and  pay 
the  debts,  &c.  and  as  to  the  L.  estate  (the  only  one  in  question),  in  trust 
that  the  trustees  should,  with  the  consent  of  A.  and  his  wife,  and  B., 
or  the  survivor,  sell  the  inheritance  in  fee,  and  apply  the  purchase- 
money  on  the  trusts  after  mentioned :  with  a  proviso,  that  the  rents, 
issues,  and  profits,  should,  until  sale  of  the  inheritance,  be  received  by 
such  person  and  for  such  uses  as  they  would  have  been  if  the  deed  had 
not  been  made  and  no  fines  levied.  And  as  to  the  money  arising  from 
the  sale  of  L.  estate,  in  trust  to  invest  the  same,  with  the  like  consent, 
in  the  purchase  of  other  lands  in  fee  to  be  settled,  subject  to  certain 
charges,  on  A.  for  life,  remainder  to  B.  in  fee.    Held : 

1st.  That  the  use  of  the  L.  estate  was  immediately  executed  in  the 
trustees. 

2.  That  though  A.  who  survived  his  wife  and  B.,  continued  in 
possession  of  the  L.  estate  down  to  1795,  when  he  sold  it,  and  died 
some  time  after;  and  though,  after  sale  of  the  N.  estate  in  1774,  for  the 
payment  of  the  debts,  the  trustees  of  the  L.  estate  never  interfered  in 
further  execution  of  the  trust  during  A.'s  lifetime,  but  brought  eject- 
ment after  his  death;  yet  that  no  presumption  could  be  made  at  the 
trial  in  favour  of  the  defendants,  who  purchased  from  A.  in  1795,  for  a 
valaable  consideration,  without  notice,  either  that  the  trustees  had 
re-conveyed  the  legal  estate  to  A.  in  his  lifetime,  as  upon  a  satisfied 
trust,  according  to  the  old  uses ;  or  had  conveyed  a  new  estate  to  him 
as  a  purchaser  under  a  sale  by  them  in  execution  of  their  trust. 

3.  That  A.'s  possession  and  receipt  of  the  rents,  issues,  and  profits  of 
the  L.  estate,  though  for  above  twenty  years  after  the  creation  of  the 
trust  without  any  interference  of  the  trustees,  did  not  shew  his  posses- 
sion to  be  adverse  to  their  title,  so  as  to  bar  their  ejectment  against  his 
grantees ;  such  possession  and  receipt  being  consistent  with  and  secured 
to  I'iTn  by  the  deed  of  trust. 

George  Lord  Btron  brought  this  ejectment,  claiming  as  heir 
at  law  of  Wm.  John  Byron,  the  grandson,  and  of  Wm.  Byron 
the  eldest  son  of  William  the  fifth  Lord  Byron,  to  recover 
possession  of  certain  premises  and  coal-mines  in  the  manor  of 
Bochdale,  in  the  county  of  Lancaster,  which  the  defendants  had 
purchased  of  the  *said  fifth  Lord  Byron  under  a  conveyance  in      [  ^249  ] 
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Keeke       1795.    John  Heaton,  another  of  the  lessors  of  the  plaintiff,  is 

'ft 

Dear'don.     the  surviving  trustee  under  the  deed  of  the  13th  of  November, 
1773,  after-mentioned,  of  the  estates  in  question.    Lady  Wode- 
house,  another  of  the  lessors,  is  the  representative  of  Wm.  Lord 
Berkley,  the  surviving  trustee  in  the  Act  of  Parliament  of  1747, 
settling  these  estates.    And  the  other  lessor  is  the  surviving 
representative  of  Cha.  Montague,  the  surviving  trustee  of  a  term 
of  500  years  under  the  same  Act.    At  the  trial  before  Sutton,  B. 
at  Lancaster,  a  copy  of  the  Act,  together  with  the  deeds  of  the 
12th  of  July  and  of  the  13th  of  November,  1773,  were  proved ; 
under  which  it  was  insisted  on  behalf  of  the  present  Lord  Byron, 
that  his  great  uncle,  Wm.  the  fifth  lord,  under  whom  the  defen- 
dants claimed  by  purchase,  was  only  tenant  for  life  of  the  Roch- 
dale estate,  with  remainder  to  his  son  Wm.  Byron  in  fee ;  and 
that  the  same  descended  to  the  present  Lord  as  heir  at  law  of 
Wm.  Byron  the  son,  who  died  in  the  lifetime  of  his  father ;  and 
that  he  became  entitled  to  l^he  possession  thereof  on  the  death 
of  the  late  Wm.  Lord  Byron  the  fifth,  in  1798 ;  and  that  the  legal 
estate  was  either  in  him,  or  in  some  one  or  other  of  the  trustees, 
lessors  of  the  plaintiff.     The  defendants,  on  the  other  hand, 
who  claimed  under  the  conveyance  of  W^m.  Lord  Byron  the  fifth, 
in  1795,  contended  that  the  deeds  of  1773  were  made  only  for  a 
special  purpose,  which  had  been  answered ;  and  subject  thereto 
tliat  the  llochdale  estate  was,  at  the  time  of  the  conveyance  to 
them,  still  under  the  limitations  of  the  Act  of  Parliament,  by 
virtue  of  which  Wm.  Lord  Byron  the  fifth  (the  settlor  in  the 
deeds  of  1773,)  was  seised  of  the  reversion  in  fee,  and  in  the 
events  that  had  happened,  by  which  the  purposes  of  those  deeds 
[  *2.>o  ]       ^'61*6  satisfied,  could  make  a  good  *title  to  a  purchaser :  and  that 
with  respect  to  the  legal  estate  in  the  reversion,  either  that  the 
use  was  executed  in  the  late  Lord  Byron  the  vendor,  or  that 
the  judge  would  direct  the  jury  to  presume  a  conveyance  to  him 
from  the  trustees.     They  also  insisted  upon  an  adverse  posses- 
sion against  the  trustees  for  above  20  years  in  bar  of  the  eject- 
ment.   The  learned  Judge,  however,  overruled  the  objection  of 
an  adverse  possession,  and  did  not  instruct  the  jury  to  presume 
a  conveyance  from  the  trustees  of  the  legal  estate  to  Lord  Byron 
the  settlor ;  but  directed  them  to  find  a  verdict  for  the  plaintiff. 
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with  liberty  for  the  defendants  to  move  to  enter  a  nonsuit,  or  a       Kbenb 
verdict  for  themselves,  in  case  this  Court  should  be  of  opinion     peabdon. 
that  the  lessors  of  the  plaintiff  were  not  entitled  to  recover :  on 
which  a  rule  to  shew  cause  was  afterwards  obtained. 

The  title  appeared  to  stand  thus :  By  a  private  Act  of  Parlia^ 
ment,  passed  in  1747,  for  settling  the  estates  of  Wm.  Lord 
Byron  and  Eliz.  Shaw,  on  their  intermarriage,  reciting  a  prior 
indenture,  made  on  the  marriage  of  the  preceding  Lord  Byron 
with  Frances  Berkley,  whereby  the  Nottinghamshire  and  Roch- 
dale estates  were  limited  to  the  use  of  the  last-mentioned  Lord 
Byron  for  life ;  remainder  to  the  use  of  trustees  for  a  term  of 
700  years,  to  raise  portions  for  younger  children  ;  remainder  to 
the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male  ; 
with  divers  remainders  over :  and  reciting  that  the  last^ 
mentioned  Lord  Byron  died  in  1736,  and  by  his  will  directed 
the  portions  of  his  younger  children  to  be  paid  out  of  his  per- 
sonal estate ;  and  that  he  left  issue  the  said  Wm.  Lord  Byron 
his  eldest  son,  and  three  younger  sons  and  a  daughter:  that 
Wm.  Lord  Byron  had  then  lately  suffered  recoveries  of  the 
settled  estates,  and  that  the  inheritance  of  the  premises,  subject 
to  the  term  of  700  years,  was  *vested  in  him  in  fee ;  and  recit-  [  •251  ] 
ing  an  agreement  to  resettle  the  estates  upon  his  then  intended 
marriage ;  it  was  thereby  enacted  that  certain  estates  of  his  in 
Nottinghamshire  and  the  Bochdale  estate  in  Lancashire  should 
be  vested  in  Lord  Berkley  and  the  Earl  of  Carlisle,  and  their 
heirs,  subject  to  the  term  of  700  years,  to  the  use  of  Wm.  Lord 
Byron  for  life  ;  remainder  to  the  trustees  to  preserve  contingent 
remainders  during  his  life;  and  after  his  decease  to  secure  a 
jointure  of  5001.  a-year  to  Lady  Byron  for  her  life ;  and  subject 
thereto,  remainder  to  Cha.  Montague  and  others  for  a  term  of 
500  years,  upon  trust  to  secure  Lady  Byron's  jointure,  and  to 
raise  portions  for  younger  children  ;  remainder  to  the  use  of  the 
first  and  other  sons  of  the  marriage  in  tail  male  ;  and  in  default 
of  such  issue,  to  such  uses  as  Wm.  Lord  Byron  by  deed  or  will 
should  appoint ;  and  in  default  of  such  appointment  to  the  use 
of  Wm.  Lord  Byron  in  fee.  With  a  power  to  him  in  the  mean 
time  to  lease  for  21  years  under  the  usual  restrictions. 

By  indenture  of  bargain  and  sale  of  the  12th  of  July,  1778, 
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Keekb  between  the  said  Wm.  Lord  Byron,  Wm.  Byron  his  only  son, 
Deabdox.  ^^d  certain  trustees,  for  making  a  tenant  to  the  praecipe,  and 
suffering  a  recovery  to  bar  the  entail,  and  for  limiting  the  Boch- 
dale  estate  to  new  uses;  the  intended  recovery  (which  was 
afterwards  suffered  at  Lancaster  assizes  in  August,  1778)  was 
declared  to  enure  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  and  subject  to  such  powers,  provisoes, 
and  conditions,  &c.  as  Wm.  Lord  Byron  and  Wm.  Byron  (his 
son)  should  by  any  deed  appoint ;  and  in  default  of  such  joint 
appointment,  then  as  the  said  Wm.  Byron,  in  case  he  should 
survive  the  said  Wm.  Lord  Byron,  should  by  any  deed  appoint : 
[  *252  ]  and  in  default  of  and  until  such  appointment,  *to  the  same  uses 
as  were  directed  by  the  Act  of  Parliament. 

By  deed  of  settlement  of  the  18th  of  November,  1778,  between 
Wm.  Lord  Byron,  Lady  B.  and  Wm.  B.  their  only  son,  of  the 
first  part,  and  certain  trustees  and  creditors  of  the  four  other 
parts,  reciting  (inter  alia)  certain  mortgages  on  the  Nottingham- 
shire estates  in  1745,  and  the  Act  of  1747,  and  several  annuities 
granted  in  1756  by  Lord  B.  for  his  own  life,  and  other  annuities 
and  charges  on  the  same  estates,  and  a  conveyance  in  1772  by 
Lord  B.,  his  lady,  and  son,  of  certain  estates  in  Nottingham- 
shire to  secure  some  of  the  said  annuities ;  remainder  to  such 
uses  as  they  should  jointly  appoint ;  and  in  the  mean  time  to  the 
same  uses  as  were  settled  by  the  Act  of  Parliament ;  and  after 
securing  an  additional  500Z.  per  annum  to  Lady  B.  directed  the 
residue  of  the  rents  and  profits  to  be  received  by  the  person  or 
persons  for  the  time  being  entitled  to  the  reversion;  with  a 
power  to  the  trustee,  &c.  to  sell  the  premises,  and  apply  the 
purchase-money  as  Lord  and  Lady  B.  and  their  son,  with  the 
consent  of  Gould  the  prior  incumbrancer,  by  deed  should  direct : 
and  a  power  by  the  same  three  persons,  with  the  same  consent, 
during  their  joint  lives,  by  deed  to  revoke  the  old  and  limit  new 
uses.  And  reciting  other  charges  by  the  same  persons  on  the 
Nottinghamshire  estates ;  and  subject  thereto,  to  the  like  uses 
as  before  mentioned.  And  reciting  the  indenture  of  the  12th  of 
July,  1773,  for  suffering  a  recovery  of  the  Rochdale  estate  to  the 
uses  before  mentioned ;  which  recovery  was  accordingly  suffered 
in  August  following.    And  reciting  further,  that  Wm.  Lord  B. 
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alone,  and  that  he  and  his  son  jointly,  were  indebted  to  divers  Keene 
persons,  in  large  sums  of  money,  in  part  secured  by  judgments,  dbabdok. 
and  that  the  interest  of  their  ^debts  and  annuities  greatly  [*253] 
exceeded  the  annual  income  of  the  whole  estates,  and  that  their 
creditors  were  very  pressing,  and  that  they  could  only  redeem 
themselves  by  sale  of  part  of  the  estates ;  and  that  they  had 
agreed  with  the  trustees  and  incumbrancers  that  all  the  prior 
uses  should  be  revoked,  and  a  prior  annuity  of  700/.  to  Wm. 
Byron  the  son  be  extinguished ;  and  in  lieu  of  it  that  certain 
estates  in  the  county  of  Nottingham  should  be  settled  for 
securing  to  Wm.  B.  an  annuity  of  SlOl. ;  and  subject  thereto  to 
the  use  of  Lord  B.  for  life,  &c.  remainder  to  Wm.  B.  in  fee ;  and 
that  a  term  should  be  created  of  all  the  other  estates  in  Notting- 
hamshire for  raising  11,0002.  portions  for  younger  children  in 
discharge  of  the  other  settled  estates ;  and  that  the  reversion  of 
the  Nottinghamshire  and  all  the  Lancashire  estate  should  be 
vested  in  tinistees  to  sell  the  same ;  and  out  of  the  purchase- 
money  of  the  Nottinghamshire  estates  to  pay  all  the  specialty 
debts  of  Lord  B.  and  Wm.  his  son,  and  also  to  pay  Wm.  B. 
2,000Z.  and  the  residue  to  Lord  Byron.  And  that  the  money 
arising  by  sale  of  certain  premises  in  Nottinghamshire  and  of 
the  Lancashire  estate  should  be  laid  out  in  the  purchase  of  other 
estates,  to  be  settled  to  trustees  conditionally  to  raise  8852.  per 
annum  for  Wm.  B.  during  the  joint  lives  of  himself  and  Lord 
B.,  and  subject  thereto  to  Lord  B.  for  life,  remainder  to  secure 
500Z.  to  Lady  B.  for  life,  with  remainder  to  Wm.  B.  in  fee — the  deed 
proceeded  to  revoke  the  prior  uses,  and  to  appoint  the  Bochdale 
estate  in  Lancashire,  and  other  estates  in  Nottinghamshire,  to 
new  uses ;  with  a  covenant  to  levy  fines,  &c. :  and  the  estates 
were  thereby  conveyed  to  the  trustees  Heaton  and  Kennett,  and 
their  heirs,  to  the  following  uses ;  as  to  part  of  the  Nottingham- 
shire estate,  to  secure  115{.  per  annum  to  Wm.  B.  during  the 
joint  lives  of  himself  and  Lord  B. ;  and  subject  *thereto,  to  the  [  •254  j 
use  of  Lord  B.  for  life,  remainder  for  a  term  of  80  years  to 
secure  500Z.  per  annum  to  Lady  B. ;  remainder  to  Wm.  B.  in 
fee.  In  trust,  however,  to  suffer  the  person  entitled  to  the 
reversion  to  take  the  surplus  of  the  rents  of  the  promises  which 
should  not  be  mortgaged  or  sold  for  the  purposes  aforesaid. 
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Kebke  And  as  to  other  estates  in  Nottinghamshire  to  the  use  of  other 
Deabdon,  trustees  for  a  term  of  1,200  years,  upon  trust  by  sale  or  mort- 
gage to  raise  the  11,000Z.  for  portions,  &c.  and  to  pay  the  surplus 
to  Heaton  and  Eennett.  And  as  to  the  last-mentioned  premises, 
subject  to  the  said  term,  and  also  as  to  the  estate  of  Bochdale 
in  Lancashire,  to  the  use  of  Heaton  and  Kennett,  and  their  heirs, 
upon  trust  that  they  or  the  survivor  should,  with  the  consent  as 
well  of  the  said  Lord  Byron,  Lady  B.,  and  Wm.  B.,  or  the 
survivor  of  them,  as  of  Gould,  (the  prior  incumbrancer)  in 
writing,  sell  the  inheritance  in  fee,  subject  as  to  certain  parts  to 
the  term  of  1,200  years ;  and  on  further  trust  that  Heaton  and 
Kennett  and  the  survivor,  &c.  should  apply  the  money  arising 
by  sale  of  the  Nottinghamshire  estates,  first  in  discharging  the 
specialty  debts,  joint  or  several,  of  Lord  Byron  and  Wm.  Byron, 
and  redeeming  their  annuities  charged  on  these  estates ;  next  to 
pay  Wm.  Byron  2,000Z.,  and  the  residue  to  Lord  Byron,  to  enable 
them  to  discharge  their  other  debts :  and  should  stand  possessed 
of  the  money  arising  by  sale  of  the  Lancashire  estate,  &c.  on  the 
trusts  after-mentioned :  with  a  proviso  that  the  rents,  issues, 
and  profits,  as  well  of  the  premises  comprised  in  the  term  of 
1,200  years  as  of  the  Lancashire  estate,  &c.,  should,  until  sale 
of  the  inheritance,  be  received  by  such  person  and  for  such  uses 
as  the  same  rents,  &c.  would  have  been  if  these  presents  had 
not  been  made  and  no  fines  levied.  And  as  to  the  money  aris- 
[  »255  ]  ing  from  the  sale  of  *the  Lancashire  estates,  &c.  in  trust  to 
invest  the  same,  with  the  approbation  of  Lord  and  Lady  Byron 
and  Wm.  B.  &c.  in  the  purchase  of  other  lands  in  fee,  to  be 
settled  to  the  use  of  the  trustees  of  the  term  of  1,200  years,  or 
some  other  person  to  be  appointed  by  Wm.  Byron,  for  the  term 
of  60  years,  if  Lord  B.  and  Wm.  B.  should  so  long  live,  to 
secure  his  annuity  of  385Z. ;  remainder  to  Lord  B.  for  life, 
remainder  to  Lady  B.,  to  secure  her  annuity,  cS^.  remainder  to 
Wm.  B.  in  fee.  With  other  provisions  not  material.  By  deed 
poll  of  the  14th  February,  1774,  executed  by  Gould,  Lord  B.  and 
Wm.  B.  it  appeared  that  50,0002.  was  raised  by  sale  of  estates 
in  Nottinghamshire,  to  facilitate  which  Gould,  by  direction  of 
the  other  two,  granted  and  released  those  estates  to  the 
trustees. 
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Sir  V,  Gibbs,  Park^    and  Heywood,  Serjt.  shewed  cause.       Kebne 

♦    »     ♦  *• 

Deasdox. 

r  257  ] 

CockeU,  Serjt.,  Topping,  Wood,  and  YateSy  in  support  of  the 
rule,  contended,  first,  that  the  use  was  not  executed  in  the 
trustees  under  the  deed  of  November,  1773,  nor  was  it  necessary 
that  they  should  have  the  legal  estate  for  the  purposes  of  that 
deed.  By  the  deed  of  July,  1773,  to  lead  the  uses  of  the  recovery, 
the  estate  was  to  be  limited  to  such  uses  as  Lord  B.  and  his  son 
jointly,  or  as  the  son,  if  he  survived  his  father,  should  appoint  ; 
*and  in  default  of  and  until  such  appointment  the  recovery  was  [  •258  ] 
to  enure  to  the  same  uses  as  were  directed  by  the  Act  of  Parlia- 
ment ;  under  which  Lord  B.  had  an  estate  for  life,  with  the 
reversion  in  fee,  after  an  estate  tail  in  his  son.  The  express 
object  of  the  deed  of  November,  1773,  was  to  relieve  Lord  B.  and 
Wm.  his  son  from  the  pressure  of  their  debts ;  both  of  whom,  it 
appears  from  the  recital,  were  much  involved.  For  this  purpose 
the  Nottinghamshire  estates  were  at  all  events  to  be  sold,  and 
the  purchase-money  applied  in  discharge  of  the  debts,  and  after 
payment  of  a  certain  sum  to  Wm.  Byron,  the  overplus,  if  any,  to 
go  to  Lord  B.  But  the  Lancashire  estate,  which  it  was  con- 
sidered might  not  be  required  for  the  payment  of  the  debts,  was 
not  to  be  sold  at  all  without  the  joint  consent  of  Lord  and  Lady 
B.  and  their  son  (with  the  approbation  of  Gould  the  incum- 
brancer), or  the  survivor  of  them ;  and  until  the  sale  it  was  pro- 
vided that  the  rents,  issues,  and  profits,  which  are  in  effect  all 
the  interest  in  the  land,  was  to  be  received  by  such  persons  and 
for  such  uses  as  they  would  have  been  if  that  deed  had  not  been 
made  and  no  fines  levied.  In  substance,  therefore,  the  estate 
stood  limited  to  the  old  uses  till  the  sale ;  and  only  a  power  of 
selling  was  reserved  to  the  trustees  upon  the  contingency  of  Lord 
and  Lady  B.  and  their  son,  or  the  survivor  of  them,  consenting 
to  it.  All  these  persons  are  now  dead :  Wm.  Byron  died  about 
30  years  ago,  leaving  a  son,  who  is  also  dead :  Lady  B.  died 
about  11  years  ago :  Wm.  Lord  B.  survived  the  others,  and  is 
now  dead :  so  that  this  part  of  the  trust  is  now  incapable  of  being 
executed  for  want  of  the  consent  of  competent  parties.  The 
contingency,  therefore,  never  happened  which  was  to  supersede 
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Eeeke      the  old  uses,  which  old  uses  were  to  remain  until  those  three 
Dkabdon.    persons  or  the  survivor  *con8ented  to  a  sale.    In  Roper  v^ 
r  «259  ]      Radcliffe,}  Lord  Ch.  J.  Parker  says  that  a  trust  to  sell  is  but  a 
power  till  executed  :  and  that  if  one  seised  in  fee  give  power  to 
his  executors  to  sell  his  lands,  and  to  pay  the  money  or  surplus- 
to  his  heirs ;  till  that  power  be  executed,  the  old  fee  descends  to 
the  heir.    Here  the  case  is  stronger  against  the  execution  of  the 
use  in  the  trustees  before  the  sale ;  because  they  had  no  discre- 
tion in  making  the  sale ;  but  it  depended  upon  the  contingency 
of  the  owner's  consent.    There  is  no  direction  in  this  case  for  the 
trustees  to  receive  and  pay  over  the  rents,  &c.  till  sale ;  which 
would  have  executed  the  use  in  them.    Here  there  was  no  trust 
to  be  executed  by  the  trustees  before  sale.     2ndly,  Lord  Byron 
having  been  in  possession  of  the  premises  in  question  since  1747, 
treating  them  as  his  own,' without  any  interference  of  the  trustees, 
and  no  other  title  appearing  to  the  world  except  under  the  Act  of 
Parliament,  the  defendants,  who  were  purchasers  for  a  valuable 
consideration,  without  notice,  after  the  death  of  Wm.  B.  and  his 
son,  and  the  extinction  of  the  estate  tail,  which  let  in  the  old 
reversion,  are  entitled  to  have  every  presumption  made  in  their 
favour  which  the  law  will  allow  of.    Admitting,  therefore,  that 
the  legal  estate  was  in  the  trustees  by  the  deed  of  November, 
1778 ;  yet  as  it  appears  that  50,000!.  was  raised  by  the  sale  of 
the  Nottinghamshire  estates  in  1774 ;  the  first  presumption  to 
be  made  is  that  that  was  sufficient  to  liquidate  the  debts  and  to 
answer  all  the  purposes  of  the  trust,  since  no  other  act  has  been 
done  from  that  time  by  the  trustees ;  and  therefore  th«y  must  be 
r  261  ]      presumed  to  have  reconveyed  the  Bochdale  estate  to  the  old  uses. 
*    *    But,  if  the  other  presumption  be  not  made,  it  may  be 
presumed  at  this  distance  of  time  in  favour  of  purchasers  for  a 
valuable  consideration,  without  notice,  that  the  Bochdale  estate 
was  sold  by  the  trustees  in  execution  of  their  trust,  with  the 
consent  of  the  necessary  parties,  together  with  the  rest  of  the 
[  *262  ]      property ;  and  that  Lord  Byron  himself  was  *the  purchaser : 
and  his  undisturbed  possession  for  so  many  years,  treating  the 
estate  as  his  own,  without  any  intervention  of  the  trustees^ 
would  be  evidence  of  such  a  purchase. 

t  9  Mod.  190. 
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LoBD  Ellenborouoh,  Ch.  J. :  Kbbkb 

Three  points  were  made  on  moving  for  the  rule  in  this  case ;  Deabdon. 
one  of  which,  namely,  an  adverse  possession  for  above  20  years 
against  the  trustees,  has  been  since  abandoned.  The  remaining 
points  now  insisted  upon  are,  1st,  that  the  use  was  executed  in  Lord 
Byron  under  the  deeds  of  1778 :  or,  if  not,  2ndly,  that  the  trustees 
must  be  presumed  to  have  conveyed  to  him,  either  because  the 
trusts  were  all  satisfied ;  or,  as  it  has  also  been  argued,  as  to  a 
new  purchaser  tmder  a  sale  by  the  trustees.  First,  the  convey- 
ance of  November,  1778,  is  to  trustees  and  their  heirs  for  certain 
uses ;  amongst  others,  in  trust  to  sell  the  estates  in  Nottingham- 
shire, and  thereout  to  pay  the  debts  of  Lord  Byron  and  his  son, 
and  for  other  purposes  mentioned :  and  as  to  the  Bochdale 
estate,  to  the  use  of  the  trustees,  Heaton  and  Eennett  and  their 
heirs,  upon  trust  that  they  or  the  survivor  should,  with  the  con- 
sent of  Lord  and  Lady  Byron  and  their  son,  or  the  survivor  of 
them,  &e.  sell  the  inheritance  in  fee,  subject  to  a  certain  term, 
and  invest  the  purchase-money,  with  the  like  consent,  in  the 
purchase  of  other  lands  in  fee,  to  be  settled  to  the  use  of  the 
trustees  of  the  term ;  remainder  to  Lord  Byron  for  life,  &c. ; 
remainder  to  Wm.  Byron  in  fee.  It  cannot  be  doubted,  upon 
these  words,  but  that  the  use  would  be  executed  in  the  trustees 
under  that  deed.  But  it  is  argued  that  the  effect  of  those  words 
is  controlled  by  the  proviso,  stating  that  the  rents,  issues,  and 
profits  should,  until  sale  of  the  inheritance,  be  received  by  such 
person  *and  for  such  uses  as  the  same  rents,  &c.  would  have  [  *26S  ] 
l)een  if  that  deed  had  not  been  made  and  no  fines  levied.  That, 
however,  is  nothing  more  than  the  coiomon  provision  in  such 
eases  for  the  perception  of  the  rents  and  profits  by  the  persons 
l)eneficially  entitled  at  the  time  until  the  sale,  and  by  no  means 
carries  the  legal  estate  to  such  persons.  And  in  order  to  found 
the  argument  that  it  did,  the  defendants'  counsel  were  driven  to 
contend,  that  the  words  rents,  &c.  were  of  equal  import  in  the 
place  where  they  occur  with  the  word  inheritance;  and  this, 
notwithstanding  it  is  evident  that  the  former  words  are  used  in 
the  proviso  in  contradistinction  to  the  latter.  Instead,  therefore, 
of  shewing  that  nothing  more  than  a  mere  power  of  sale  was  in- 
tended to  be  given  to  the  trustees,  the  wording  of  the  proviso 

B.B. — ^VOL.  IX.  P   F 
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Ebbkb  confirms  the  constmction  which  would  natorally  arise  from  the 
Deabdon.  other  parts  of  the  deed,  and  shews  that  the  meaning  of  it  was  to 
leave  the  legal  estate  in  the  trustees,  to  whom  it  was  before 
limited  for  the  general  purposes  of  the  deed ;  stipulating  only 
that  the  rents,  issues,  and  profits  as  contradistinguished  from 
the  inheritance,  should,  until  a  sale  took  place,  be  received  by 
those  who  were  beneficially  entitled  to  them.  Then,  as  to  the 
presumption  of  a  reconveyance  from  the  trustees  to  Lord  Byron ; 
presumptions  of  this  sort,  when  fit  to  be  made,  are  always  made 
in  favour  of  the  possession  of  those  who  are  rightfully  entitled  to 
it.  The  rule  of  presumption  is,  ut  res  rite  acta  est;  and  is 
applied,  wherever  the  possession  of  the  party  is  rightful,  to 
invest  that  possession  with  a  legal  title.  But  there  is  nothing 
to  warrant  such  a  presumption  in  this  case :  the  possession  of 
Lord  Byron  was  all  along  consistent  with  the  deed  and  with  the 
[  *264  ]  title  of  the  trustees ;  for  until  a  sale  by  the  trustees  *Lord  Byron 
was  entitled  to  the  possession  by  the  trusts  of  the  deed.  The 
trustees  could  not  control  his  right  to  the  receipt  of  the  rents, 
issues,  and  profits  during  his  life.  There  was  not,  therefore, 
one  moment  of  adverse  possession  to  the  trustees  during  the 
whole  time  down  to  a  recent  period ;  nor  any  such  possession  by 
Lord  Byron,  or  any  other  claiming  from  him,  in  favour  of  which 
there  should  be  a  presumption  of  any  conveyance  to  him ;  a 
presumption  which  could  only  be  made  on  the  supposition  of  a 
direct  breach  of  trust  by  the  trustees,  whose  duty  it  was,  in  case 
of  a  sale,  to  have  purchased  new  estates  to  be  settled  on  Lord 
Byron  for  life  only,  with  remainder  to  Wm.  Byron  in  fee.  And 
the  law  will  not  raise  a  presumption  upon  a  supposed  breach  of 
trust. 

Gbose,  J.,  not  having  been  in  Court  when  the  case  was  argued 
by  some  of  the  counsel  on  a  former  day,  declined  giving  any 
opinion  upon  it. 

Lawbence,  J. : 

The  third  ground  of  objection  originally  taken  to  the  verdict 
having  been  abandoned,  it  is  not  necessary  to  advert  to  it.  Then 
as  to  the  first  objection,  that  the  use  was  executed  in  Lord  Byron ; 
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in  order  to  fonnd  the  argument,  the  clause  which  follows  last  in  Keebk 
the  deed  by  way  of  proviso  is  pat  forward  as  the  first  and  sub-  dsaedon. 
stantive  limitation :  whereas  the  use  is  clearly  executed  in  the 
trustees  by  the  first  part  of  the  deed,  unless  the  effect  of  the 
proviso  is  to  over-ride  the  whole  and  to  precede  the  other  limita- 
tions. As  it  stands,  the  Bochdale  estate  is  limited  to  the  use  of 
the  trustees,  in  trust  to  sell  it,  with  the  consent  of  the  parties 
interested,  and  to  reinvest  the  purchase-money  in  other  lands  to 
be  settled  to  different  uses.  This  would  execute  the  use  in  the 
^trustees :  but  as  before  sale  the  rents,  issues,  and  profits  of  the  [  *2<*^  ] 
estate  were  to  be  received  by  somebody,  it  is  provided  in  the 
subsequent  clause  that,  till  sale  of  the  inheritance,  they  shoijld 
be  received  by  such  persons  as  would  have  been  entitled  to  them 
under  the  former  settlement,  if  the  deeds  of  1773  had  not  been 
made.  In  the  first  place,  therefore,  there  is  an  absolute^convey- 
ance  to  the  trustees,  to  give  them  the  legal  estate,  and  enable 
them  to  sell,  &c.,  and  apply  the  purchase-money;  and  then  a 
proviso  declaring  how  the  rents,  &c.  should  go  in  the  meantime. 
The  second  point  made,  is,  whether,  under  the  circumstances,  a 
reconveyance  to  Lord  Byron  is  to  be  presumed.  This  is  pressed 
on  the  authority  of  casest  where  Lord  Eenyon  said  that  he 
would  direct  the  jury  to  make  such  a  presumption  where  the 
trustees  ought  to  convey.  And  in  order  to  shew  that  they  ought 
to  have  conveyed  in  this  case,  it  is  insisted  that  after  the  death 
of  Lady  Byron  and  her  son  William  the  trust  was  for  the  sole 
benefit  of  Lord  Byron ;  but  how  can  we  say  that,  when  it  appears 
that  Wm.  Byron  had  joined  in  barring  his  estate-tail  in  all 
the  estates,  and  enabling  the  trustees  to  raise  money  by  sale  of 
the  N.  estates  for  the  payment  of  his  father's  debts,  reserving  to 
himself  the  remainder  in  fee  of  the  property  which  was  to  be 
newly  purchased  out  of  the  proceeds  of  the  Bochdale  estate  when 
that  should  be  sold  ?  How  can  we  say  that  the  trustees  ought 
to  be  presumed  to  have  conveyed  that  title  to  Lord  Byron  which 
he  had  no  right  to  ask  them  to  convey,  in  prejudice  to  those 
claiming  from  his  son?  But  if  Lord  Byron  had  an  equitable 
estate  in  the  premises,  and  Heaton  and  Eennett  were  trustees  for 
>iini  alone  after  the  death  of  his  wife  and  son ;  let  that  first  be 

t  i>oed.J?ou;mnanv.fl!y^um,4B.B.363(7T.B.2);  BoeY.Beade,ST.'R.l22. 
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Ke£N£      decided  by  a  court  of  equity,  and  then  that  court  may,  if  it  think 

dkardox.    proper,  send  the  case  to  *a  jury  to  say  whether  they  will  not 

f  ♦2(M?  1      presume  a  reconveyance.    As  to  Lord  Byron's  being  a  purchaser, 

under  a  sale  by  the  trustees,  of  this  estate,  there  is  nothing  in 

fact  to  raise  the  presumption. 

Le  Blanc,  J. : 

The  point  of  adverse  possession  to  the  trustees  for  20  years 
was  properly  given  up :  for  when  it  is  considered  that  Lord 
Byron  till  a  sale  was  entitled  to  the  possession  and  to  the 
receipt  of  the  rents  and  profits  consistently  with  the  deed,  and 
did  not  convey  to  the  defendants  till  1795,  it  is  impossible  to 
say  that  there  was  any  adverse  possession  to  bar  the  trustees 
from  recovering  in  this  ejectment.  Then  as  to  the  use  being 
executed  in  Lord  Byron ;  the  argument  can  only  arise  by 
coupling  the  proviso  with  the  previous  limitation  of  the  use  to  the 
trustees,  and  making  it  take  place  of  the  use  before  executed  in 
them.  But  that  would  be  contrary  to  the  form  and  effect  of  the 
deed,  by  which  the  use  is  executed  in  the  first  instance  in  the 
trustees,  subject  to  the  trusts  afterwards  declared,  and  subject  to 
the  proviso  that  until  sale  the  persons  before  entitled  should 
receive  the  rents,  issues,  and  profits.  It  is  said,  however,  that 
giving  the  rents,  issues,  and  profits  to  those  persons  is  the  same 
as  giving  them  the  estate :  and  it  may  be  so  where  there  is  no 
conveyance  of  the  land  itself  to  others,  and  where  the  instrument 
does  not  in  the  terms  of  it  point  to  a  distinction  between  them  ; 
but  here  the  legal  estate  is  distinctly  separated  by  the  terms  of 
the  deed  from  the  rents,  issues,  and  profits ;  and  these  latter 
are  given  to  one  person,  and  the  legal  estate  to  others.  Then  it 
is  contended  that  the  jury  should  have  been  directed  to  presume 
a  reconveyance  of  the  legal  estate  from  the  trustees  to  Lord 
Byron.  Such  a  presumption  may  be  made  where  it  is  necessary 
J  ^-rj  ]  ^^to  clothe  a  rightful  possession  with  a  legal  title :  but  the  Court 
must  first  see  that  there  is  nothing  but  the  form  of  a  conveyance 
wanting.  And  in  no  case  can  such  a  presumption  be  made 
where  it  would  have  been  contrary  to  the  duty  of  the  trustees  to 
have  reconveyed  to  the  party.  And  though  if  there  had  been 
shewn  to  be  a  clear  equitable  title  in  Lord  Byron  to  the  remain- 
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der  in  fee,  the  Court  might  have  directed  such  a  preaomption  to  Kebnk 
be  made  in  this  case ;  yet,  if  a  doubtful  equity  only  appeared,  a  deardon*. 
court  of  law  would  not  give  such  a  direction  before  a  court  of 
equity  had  declared  in  favour  of  the  party's  equitable  title.  Now 
here  Lord  Byron  having  originally  an  estate  for  life,  with  re- 
mainder to  his  son  in  tail,  remainder  in  fee  to  himself ;  and  it 
being  considered  that  in  the  course  of  nature  the  son  would 
survive  the  father ;  they  came  to  an  agreement  that  the  Notting- 
hamshire estates  should  be  sold,  to  pay  their  debts ;  and  that  the 
Bochdale  estate  should,  with  the  joint  consent  of  the  father, 
mother,  and  son,  and  of  the  survivor  of  them,  be  sold,  and  the 
purchase-money  applied  to  the  purchase  of  a  new  estate,  which 
was  to  be  limited  to  Lord  B.  for  life,  remainder  to  his  son  in  fee : 
providing  that  in  the  meantime,  and  until  the  sale  of  the  estate, 
the  rents,  issues,  and  profits  should  be  received  by  the  person 
who  was  before  entitled  to  them.  Therefore,  till  Lord  Byron 
consented  to  the  sale,  his  possession  and  receipt  of  the  rents, 
issues,  and  profits  were  consistent  with  the  very  terms  of  the 
deed,  and  with  the  object  of  the  trust ;  and  consequently  there  is 
no  ground  for  presuming  a  conveyance  of  any  description. 

Ride  discharged. 
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1807.  KENSINGTON  v.  INGLIS  and  Another. 

^±1''  In  Error. 

[  273  J  (8  East,  273—294.) 

1.  Wliere  a  licence  to  trade  with  an  enemy,  granted  abroad,  had  been 
returned,  after  being  used,  to  the  secretary  of  the  governor  by  whom  it 
was  issued,  who  had,  as  he  believed,  thrown  it  aside  amongst  the 
waste  papers  of  his  office,  and  did  not  know  what  was  become  of  it,  having 
afterwards  searched  for,  but  not  recollecting  the  finding  it,  and  thinking 
that  he  had  not  found  it ;  this  is  reasonable  and  probable  evidence  of  the 
loss  of  such  licence,  so  as  to  let  in  parol  evidence  of  its  contents. 

2.  Gkx>ds  and  specie  to  a  certain  amount  having  been  insured  by  a 
policy  on'ship  or  ^ps  which  should  sail  on  the  voyage  insured  between 
the  1st  of  October,  1799,  and  the  1st  of  June,  1800;  a  memorandum 
written  on  the  policy  on  the  11th  of  June,  extending  the  time  of  sailing 
to  the  1st  of  August,  1800,  does  not  require  a  new  stamp ;  being  within 
the  13th  section  of  the  stat.  35  Geo.  m.  c.  63,  which  provides  that  the 
Act  imposing  the  stamp  shall  not  extend  to  prohibit  the  making  any 
lawful  alteration  in  the  terms  or  conditions  of  any  policy,  &o. 

3.  Where  a  certain  trading  with  an  alien  enemy  for  specie  and  goods 
to  be  brought  from  the  enemy's  country,  in  his  ships,  into  our  colonial 
ports,  was  licensed  by  the  King's  authority ;  held  that  an  insurance  on 
the  enemy's  ship,  as  well  as  on  the  goods  and  specie  put  on  board  for 
the  benefit  of  the  British  subjects,  was  incidentidly  legalised ;  and  that 
it  was  competent  for  the  British  agent  of  both  parties,  in  whose  name 
the  insurance  was  effected,  to  sue  upon  the  policy  in  time  of  war ;  the 
trust  not  contravening  any  rule  of  law  or  of  public  policy,  and  there 
being  no  personal  disability  in  the  plaintiff  on  the  record  to  sue. 

The  plaintiffs  below  brought  their  action  in  G.  B.  against  the 
defendant,  an  tinderwriter  on  a  policy  of  insurance  made  the  5th 
of  February,  1800,  lost  or  not  lost,  at  and  from  the  Havannah  and 
Matanzas,  or  any  other  port  or  ports  in  Cuba,  to  Nassau,  New 
Providence,  upon  goods,  and  also  upon  ship  or  ships  sailing 
between  the  1st  of  October,  1799,  and  1st  of  June,  1800,  inclu- 
sive ;  beginning  the  adventure  on  the  goods  from  the  loading 
thereof  on  board  the  said  ship  or  ships  in  the  island  of  Cuba ; 
and  upon  the  said  ship  or  ships,  &c. :  with  liberty  to  proceed 
to  and  touch  and  stay  at  any  ports    or  places  whatsoever: 

valued  at on  goods  and  specie,  covering  commission  and  all 

charges  incident  to  loss:  at  six  guineas  per  cent,  premium; 
[  ^274  ]  warranted  free  from  captures  *and  seizures  and  the  consequences 
of  any  attempt  thereof.  The  declaration  averred  that  the  defen- 
dant subscribed  the  policy  for  500Z.  on  goods  and  specie  on  board 
of  ship  or  ships  sailing  between  the  1st  of  October,  1799,  and  the 
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1st  of  Jane,  1800,  inclasive,  for  the  voyage :  and  that  afterwards,  Ebksixoton 
on  the  6th  of  May,  1800,  by  a  certain  memorandum  written  inglib 
upon  the  policy  it  was  agreed  that  the  value  of  any  vessel  or  *^d  Another. 
vessels  that  should  carry  the  goods  thereby  insured  should  be  ^^  ^™'' 
included  in  that  insurance ;  and  that  the  property  which  should 
first  sail  to  the  extent  of  45,0002.  insured  should  be  considered 
the  interest  in  that  insurance :  and  that  by  another  memoran- 
dum written  on  the  policy  on  the  11th  of  June,  1800,  it  was 
agreed  to  extend  the  time  of  sailing  to  the  Ist  of  August,  1800. 
That  on  the  14th  of  July,  1800,  a  large  quantity  of  goods  and 
specie  were  loaded  on  board  a  certain  ship  called  the  Hector y  at 
the  Havannah  in  Cuba,  upon  the  said  voyage ;  that  from  thence, 
until  and  at  the  time  of  the  loss  after-mentioned,  one  Bobert 
Bead,  for  whose  use  and  benefit  the  insurance  on  the  goods  and 
specie  was  made,  was  interested  in  such  goods  and  specie ;  and 
one  Juan  Villas,  for  whose  use  and  benefit  the  insurance  on  the 
ship  was  made,  was  interested  therein.  That  the  said  ship,  with 
the  said  goods  and  specie  on  board,  afterwards,  between  the  1st 
of  October,  1799,  and  the  Ist  of  October,  1800,  to  wit,  on  the 
18th  July,  1800,  sailed  upon  the  voyage  insured  from  the 
Havannah,  and  before  her  arrival  at  Nassau  was  lost,  with  the 
said  goods  and  specie  on  board,  by  the  perils  of  the  sea.  And 
then  followed  an  averment  that  the  ship,  goods,  and  specie  were 
free  from  captures  and  seizures,  and  the  consequences  of  any 
attempt  thereof.  In  the  second  count  it  was  alleged  that  the 
Hector,  on  board  which  the  goods  and  specie  were  *loaded  at  the  [  *276  ] 
Havannah,  was  not  a  ship  belonging  to  his  Majesty  or  any  of  his 
subjects.  There  were  also  counts  for  money  paid,  and  money 
had  and  received.  Plea,  non-assumpsit.  A  verdict  was  found  for 
the  plaintiffs,  by  the  direction  of  the  Lord  Chief  Justice,  to  whom 
a  bill  of  exceptions  was  tendered  at  the  trial ;  which  being  sealed 
by  him,  was,  together  with  a  transcript  of  the  record,  handed 
over  to  this  Court. 

The  bill  of  exceptions  stated,  that  the  cause  was  tried  before  the 
Lord  Chief  Justice  of  C.  B.  at  the  sittings  of  Nisi  Prius  at  Guild- 
hall, when  the  counsel  for  the  plaintiffs  below,  in  order  to  main- 
tain the  issue  on  their  part,  gave  in  evidence  the  policy  of  insur- 
ance as  set  forth  in.  the  declaration,  stamped  with  such  stamp 


440  1807.    K.  B.    8  EAST,  275—276.  [b.b. 

kenbikqtok  duty  as,  at  the  time  of  making  the  policy,  was  by  law  required 
iKOLis       ^or  the  same ;  together  with  the  memorandum  thereon  mentioned 

and  Another,  to  have  been  made  on  the  6th  of  May,  1800.  That  the  policy 
In  Error.  ^^^  effected  by  the  plaintiffs  below,  and  that  the  defendant 
Kensington,  being  a  natural  bom  subject,  subscribed  the  same 
as  an  assurer  for  500Z.  on  the  5th  of  February,  1800 ;  and  that 
on  the  6th  of  May,  1800,  he  subscribed  the  memorandum  of  that 
date.  It  was  also  proved  that  the  memorandum,  dated  the  11th 
of  June,  1800,  and  written  before  the  loss  happened,  importing 
to  be  an  agreement  for  extending  the  time  of  sailing,  was  sub- 
scribed by  the  defendant ;  but  that  it  had  no  stamp  upon  it ; 
and  was  proved  to  have  been  signed  subsequent  to  the  1st  of 
June,  but  before  any  notice  of  the  determination  of  the  risk  had 
been  received.  The  plaintiff's  counsel  further  proved,  that  be- 
tween the  1st  of  October,  1799,  and  the  1st  of  August,  1800,  viz. 
in  December,  1799,  a  certain  cargo  of  goods  and  specie  belonging 
[  *276  ]  to  Bobert  Bead  had  been  shipped  ^at  the  Havannah  in  the  island 
of  Cuba  on  his  account,  being  part  of  the  property  insured,  and 
had  been  safely  landed  at  Nassau,  in  the  island  of  New  Provi- 
dence, on  the  4th  of  January,  1800;  and  that  certain  other 
cargoes  of  goods  and  specie  belonging  to  B.  Bead  had  been 
shipped  at  the  Havannah  on  his  account,  and  had  sailed  on  the 
voyage  insured ;  one  of  such  cargoes  on  the  20th  of  June,  1800, 
which  was  shortly  after  captured;  and  another  on  the  15th 
July,  1800,  which  arrived  safely  at  Nassau  on  the  28th  of  the 
same  month :  for  which  cargoes,  as  well  as  for  the  ships  which 
carried  the  same,  the  defendant  has  received  his  proportion  of 
credit,  and  thereby  the  loss  has  been  reduced  to  86Z.  10«.  6d. 
per  cent,  on  the  policy.  Whereupon  the  counsel  for  the  defen- 
dant below  objected  to  the  last-mentioned  memorandum  being 
admitted  in  evidence,  on  account  of  its  not  being  stamped :  but 
the  Chief  Justice  admitted  it  in  evidence,  and  it  was  read  as 
follows ;  ''  agreed  to  extend  the  time  of  sailing  to  the  1st  of 
August,  1800.  London,  11th  June,  1800."  The  plaintiff's 
counsel  further  proved,  that  after  the  1st  of  June,  and  before  the 
1st  of  August,  1800,  viz.  on  the  14th  of  July,  certain  goods  and 
specie  belonging  to  B.  Bead  were  shipped  at  the  Havannah  in 
Cuba,  on  his  account,  on  board  the  Hector ;  and  that  the  policy 
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\ms  made  in  respect  of  the  said  goods  and  specie  for  his  benefit ;  Eenbinoton 
and,  in  respect  of  the  said  ship,  for  the  benefit  of  the  said  Juan  inolis 
Villas ;  and  that  Juan  Villas  was  a  Spaniard  by  birth,  then  and  ^^^^  Another, 
still  residing  in  the  dominions  of,  and  adhering  to,  the  King  of 
Spain,  between  whom  and  our  sovereign  there  existed  an  open 
war,  as  well  at  the  time  of  effecting  the  policy,  and  from  the  1st 
of  October,  1799,  until  the  Ist  of  August,  1800,  as  also  at  the 
time  of  the  trial  of  the  issue ;  but  that  the  action  was  commenced 
in  time  of  peace  *between  the  King  and  his  Catholic  Majesty.  t  *^^^  3 
And  the  plaintiff's  counsel  further  gave  in  evidence,  that  the 
Hector,  with  the  goods  and  specie  on  board  her,  on  the  18th  of 
July,  1800,  sailed  from  the  Havannah,  which  was  under  the 
dominion  of  the  King  of  Spain,  upon  a  voyage  for  Nassau  in  New 
Providence,  one  of  the  Bahama  Islands,  and  a  colony  then  under 
the  dominion  of  the  King ;  but  was  in  the  course  of  such  voyage 
wrecked  on  the  21st  of  July,  1800,  by  the  perils  of  the  seas  ;  in 
consequence  whereof  an  average  loss  occurred  upon  the  matters 
insured  by  the  policy  to  the  amotmt  of  SQL  lOs.  6d.  per  cent. 
Ac.  The  plaintiff's  counsel  further  proved  that  by  virtue  of  cer- 
tain instructions  from  the  King,  dated  the  28th  of  March  and 
27th  of  August,  1798,  General  Dowdeswell,  then  Governor  of  the 
Bahama  Islands,  was  authorised  to  grant  licences  for  the  impor- 
tation into  those  islands  of  specie  and  such  goods  and  merchan- 
dises as  were  loaded  on  board  the  ship  Hector  in  any  British  or 
Spanish  vessel  of  the  same  build  as  that  ship,  from  any  Spanish 
colony  in  America,  notwithstanding  the  then  existing  hostilities : 
and  the  commanders  of  his  Majesty's  ships  of  war  and  privateers 
were  enjoined  not  to  detain  or  molest  any  vessel  trading  between 
the  ports  therein  specified,  conformably  to  the  said  regulations, 
and  having  a  licence  for  that  purpose.  And  in  order  to  show 
that  the  ship  Hector  was  so  licensed,  the  said  counsel  examined 
a  witness,  one  Dawson  Kelly,  Esq.  who  had  been  the  secretary  to 
the  said  governor,  and  who  proved  that  he  had  been  secretary  to 
the  Governor  of  the  Bahama  Islands  for  near  four  years,  until 
April,  1801,  when  he  left  New  Providence.  That  he  was  well 
acquainted  with  the  nature  of  the  trade  from  the  Havannah  to 
New  Providence,  which  in  time  of  war  is  carried  on  by  means  of 
licences  from  the  Governor.    That  *he  knew  the  ship  Hector,      [  •278  ] 
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KBKsnraTOK  and  Bobert  Bead,  who  was  a  merchant  at  New  Providence,  where 
iNOLiB       ^6  publicly  carried  on  trade  with  the  Spanish  settlements  daring 

and  Another,  the  whole  time  the  witness  resided  at  New  Providence.    That  he 
In  Error,     recollected  that  a  licence  was  granted  by  the  said  Governor  to 
Bobert  Bead,  for  the  Hector,  for  the  voyage  insured  ;  and  that 
Bobert  Bead,  after  the  loss  of  the  Hector,  brought  back  the 
licence  to  New  Providence,  and  returned  it  to  him  the  witness. 
That  it  was  his,  the  witness's,  custom  to  destroy  or  put  aside 
such  licences  amongst  the  waste  papers  of  his  office,  as  not  being 
of  any  further  use,  and  that  he  supposes  he  disposed  of  the 
licence  in  question  in  the  same  manner  as  other  licences  for 
ships,  whose  voyages  had  been  performed ;  but  is  not  sure  it  was 
destroyed.    That  the  witness  was  afterwards  apphed  to  for  this 
licence  by  B.  Bead,  and  searched  for  it ;  but  does  not  recollect 
whether  he  found  it  or  not :  though  he  does  not  think  that  he 
did  find  it.     That  the  licence  was  for  the  voyage  out  and  home, 
according  to  the  form  then  used  in  the  Bahama  Islands,  and  was 
not  limited  in  point  of  time :  and  it  was  to  enable  the  Hector  to 
come  from  the  Spanish  settlement  to  New  Providence.    That  he 
asked  B.  Bead  for  the  licence,  as  was  customary,  and  is  certain 
that  B.  Bead  returned  it  him  after  the  loss.    That  the  licences 
granted  were  in  a  printed  form,  containing  all  the  several  goods 
allowed  to  be  imported,  and  were  afterwards  filled  up  with  the 
names  of  the  captain,  and  the  ship,  and  the  voyage.    That  the 
witness  knew  the  Hector  to  be  a  Spanish  vessel,  the  property  of 
a  Spaniard ;  and  that  she  was  so  described  in  the  licence ;  and  a 
certain  Spaniard,  whose  name  the  witness  does  not  remember, 
was  therein  stated  to  be  the  master.    That  formerly  licences  were 
granted  in  blank ;  but  that  was  prohibited  before  the  time  when 
r  *279  ]      the  said  licence  was  granted  *to  the  Hector.    That  by  the  laws 
of  Spain  vessels  coming  from  a  Spanish  settlement  in  time  of 
war  cannot  clear  for  a  British  port ;  but  that  it  is  the  practice 
for  them  to  clear  for  some  other  Spanish  or  a  neutral  settlement. 
That  the  witness  kept  a  memorandum-book,  in  which  he  made 
entries  of  the  licences  for  his  own  and  the  Governor's  informa- 
tion ;   that  they  might  know  what  licences  had  been  granted* 
That  he  does  not  know  where  the  said  book  is  now ;  that  he 
gave  it  to  the  Governor  when  he  came  to  England  in  1801 ;  and 
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that  the  Governor  is  now  in  the  East  Indies ;  and  the  witness  Keksinoton 
does  not  know  what  the  Governor  did  with  the  book.  That  the  ikglis 
licence  was  granted  before  there  was  any  regulation  at  New  and  Another. 
Providence  respecting  a  limited  time  for  the  duration  of  the  ^  "^^' 
voyage.  That  he  does  not  recollect  how  many  licenses  were 
granted  to  B.  Bead  between  October,  1799,  and  October,  1800 ; 
but  thinks  there  might  be  ten  or  twelve.  That  Governor 
Dowdeswell  was  at  New  Providence  between  three  and  four  years 
up  to  April,  1801 ;  and  that  during  the  whole  of  this  time  B. 
Bead  publicly  carried  on  trade  with  the  Havannah.  Whereupon 
the  defendant's  counsel,  having  before  long  resisted  any  parol 
evidence  as  to  the  contents  of  the  supposed  licence  for  the  ship 
Hector,  objected  that  the  voyage  and  trade  insured,  and  on  which 
the  Hector  was  lost,  being  altogether  illegal,  unless  authorised 
by  a  regular  licence ;  and  no  licence  for  the  ship,  nor  the  before- 
mentioned  book,  being  produced ;  no  action  could  be  sustained 
for  the  aforesaid  loss.  And  they  further  objected,  that  notwith- 
standing the  voyage  and  trade  should  have  been  licensed,  and 
the  licence  satisfactorily  proved,  the  plaintiffs  could  not  in  a 
court  of  law  enforce  a  policy  for  the  benefit  of  Juan  Villas,  so 
being  such  alien  as  aforesaid.  *But  the  Chief  Justice  delivered  [  «280  ] 
his  opinion,  that  it  was  sufficiently  established  in  proof  by  com- 
petent evidence,  that  the  Hector  had  been  duly  licensed  for  the 
voyage  upon  which  she  was  lost ;  and  his  opinion  also,  that  a 
ship  belonging  to  an  alien  might,  when  so  licensed,  be  lawfully 
insured  by  a  British  subject ;  and  that  the  policy  effected  therein 
might  be  enforced  in  a  court  of  law  for  the  benefit  of  such  alien 
owner  thereof.  .  And  with  that  direction  he  left  the  issue  to  the 
jury,  who  thereupon  gave  a  verdict  for  the  plaintiffs,  with  8002. 
damages.  Whereupon  the  counsel  for  the  defendant  excepted  to 
the  aforesaid  opinion  and  direction  of  the  Chief  Justice,  as  well 
in  respect  to  the  establishment  in  evidence  of  such  supposed 
licence,  as  in  respect  to  the  plaintiffs'  right  to  maintain  an 
action  for  the  interest  of  Juan  YiUas ;  and  also  in  respect  of  the 
admissibility  of  the  unstamped  memorandum  of  the  11th  of 
June,  1800. 

In  the  course  of  the  argument  it  was  attempted  to  be  con- 
tended, on  the  part  of  the  plantiff  in  error,  that  the  licence  itself 
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KKX8INOT0X  was  void ;  either  as  an  infringement  of  the  colonial  navigation 

iNGLis       laws,  which  confined  the  trading  of  our  colonies  to  this  country, 

and  Another,   ^nd  could  not  be  dispensed  with  by  the  licence  of  the  King  alone; 

In  Error.  •  ii«  •  •     ,t      tt-         » 

or  supposmg  such  a  dispensmg  power  m  the  King  jure  corotue  in 
matters  of  trade,  yet  that  he  could  not  delegate  such  discretion- 
ary power  to  any  other  person,  and  consequently  could  not  enable 
the  Governor  of  the  Bahama  Islands  to  grant  the  licence  in  ques- 
tion. But  all  the  Court  agreed  that  the  plaintiff's  counsel  was 
precluded  from  insisting  upon  this  objection,  inasmuch  as  it 
arose,  if  at  all,  out  of  the  evidence  stated  in  the  bill  of  excep- 
[  •281  ]  tions ;  in  arguing  which  the  plaintiff  in  error  was  confined  *to 
the  objections  taken  at  the  trial,  and  stated  on  the  face  of  the 
bill  of  exceptions ;  as  had  been  lately  decided  in  the  House  of 
Lords,  in  a  case  of  Rowe  v.  Power},  on  a  bill  of  exceptions  from 
Ireland.  Whereas  the  present  bill  of  exceptions  rather  proceeded 
upon  the  admission  that  such  a  licence,  if  it  existed  in  fact, 
would  be  good :  for  it  insisted  that  the  voyage  and  trade  insured 
were  illegal,  unless  authorised  by  a  regular  licence,  and  that 
there  was  no  competent  evidence  of  such  a  licence.  On  the  other 
parts  of  the  case, 

Marryat,  for  the  plaintiff  in  error,  objected,  Ist,  That  there 
was  not  sufficient  evidence  of  the  licence.  2ndly,  That  the 
memorandum  of  the  11th  of  June,  inasmuch  as  it  varied  the 
original  contract  in  the  policy,  could  not  be  given  in  evidence 
without  a  new  stamp.  Srdly,  Supposing  the  licence  and 
memorandum  to  have  been  properly  authenticated ;  yet  that  the 
policy  being  upon  the  ship,  as  well  as  upon  the  goods,  the  former 
of  which  was  the  property  of  an  alien  enemy,  the  action  was  not 
maintainable  in  time  of  war  for  his  benefit. 

[After  hearing  the  arguments  on  these  points — ] 


r 


2B8  ]       LoBD  Ellenborough,  Ch.  J.  now  delivered  the  judgment  of  the 

Court.  After  stating  the  record,  upon  which  the  writ  of 
error  was  brought,  and  also  the  bill  of  exceptions  tendered 
to  the  opinion  and  direction  of  the  Chief  Justice  delivered 
upon  the  trial  at  Nisi  Prius : 

t  2  Bob.  &  P.  (N.  E,)  36. 
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The  counsel  for  the  defendant  below,  the  now  plaintiff  in  error,  Kensington 
relied  upon  three  exceptions  to  the  opinion  of  the  Chief  Justice,  ino'ltb 
as  delivered  at  Nisi  Prius :  1st,  That  the  existence  of  any  regular  *»d  Anotiier. 
licence  authorizing  the  voyage  and  trade  in  question,  which  were  °  ^"^^* 
illegal  unless  so  authorized,  was  not  proved  by  any  competent 
evidence.  That  the  voyage  and  trade  in  question  might  foe  so 
authorized  was  not  disputed.  2ndly,  That  the  plaintiffs  upon 
this  record  could  not  in  a  court  of  law  enforce  by  suit  a  policy  for 
the  benefit  of  a  person,  who,  at  the  time  of  effecting  the  policy, 
and  when  the  risk  attached,  and  also  at  the  time  of  the  trial,  was 
an  alien  enemy.  Srdly,  That  the  unstamped  memorandum  of  the 
11th  of  June,  1800,  was  not  admissible  in  e\'idence,  as  competent 
to  extend  the  original  time  of  sailing  described  in  the  policy, 
from  the  1st  of  June  to  the  1st  of  August,  1800.  f  As  to  the  first 
of  these  exceptions ;  there  is  no  doubt  that  the  original  existence 
of  the  licence  in  question  was  competent  to  be  proved  in  the 
manner  it  was,  by  parol;  provided  its  loss,  after  due  search  made 
for  the  purpose  of  finding  it,  was  sufficiently  established.  The 
habit  of  the  Governor's  secretary  to  destroy  or  put  aside  such 
licences  amongst  the  waste  papers  of  his  office,  as  not  being  of 
any  further  use,  was  proved ;  and  that  he  supposed  he  *had  [  •sso  ] 
dealt  with  the  licence  in  question  in  the  same  manner,  though  he 
were  not  sure  he  had  destroyed  it.  He  recollected  an  application 
being  made  to  him  for  the  licence  by  Bead,  to  whom  it  had  been 
granted,  and  the  fact  of  his  searching  for  it;  but  he  did  not 
recollect  whether  upon  such  search  he  found  it ;  though  he  did 
not  think  that  he  found  it.  We  are  of  opinion  that  this  evidence 
satisfies  what  the  law  requires  in  respect  of  search;  and 
establishes  with  reasonable  certainty  the  fact  of  the  licence  being 
lost.  It  was  not  to  be  expected  that  the  witness  should  be  able 
to  speak  with  more  confident  certainty  to  a  fact  to  which  his 
attention  would  not  be  particularly  drawn  at  the  time,  on 
account  of  any  importance  being  supposed  to  belong  to  it.  As  to 
the  non-production  of  the  secretary's  memorandum  book,  in 
which  he  had  made  entries  of  licences  for  his  own  and  the 

t  This  was  the  order  in  which  the      reversed  the  two  last  for  the  benefit 
questioins    were    argued ;     hut    in      of  the  arrangement. 
reporting    the    arguments   I    have 
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Keksingtok  Governor's  information ;  that  book,  if  it  had  existed,  and  been  in 
iKQLis       the  secretary's  hands  ready  to  be  produced,  could  not  have  been 

and  Another,  produced  at  the  trial  in  proof  of  the  fact  of  granting  any 
In  Error,  particular  licence :  the  only  use  which  it  could  have  been  allowed 
to  answer  being  by  way  of  memorandum,  to  refresh  the  memory 
of  the  secretary  who  made  the  entries,  when  he  should  be  called 
as  a  witness.  The  fact  of  its  loss  being  proved,  so  as  to  let  in  the 
secondary  evidence  of  its  contents ;  that  matter  was  sufficiently 
established  by  parol.  And  there  is  no  question  made  as  to  the 
legal  competence  of  such  a  licence  to  authorize  the  voyage  and 
trade  in  question. 

As  to  the  second  question,  Whether  the  plaintiffs,  upon  this 
record,  who  are  British  subjects  duly  competent  to  sue  in  their 
own  persons,  can  in  a  court  of  law  enforce  by  suit  a  policy 
for  the  benefit  of  another  person  who  was  an  alien  enemy 
[  *290  ]  when  the  policy  was  effected,  &c.  *was  so  at  the  trial,  and 
still  is  so:  the  negative  of  this  proposition  is  strongly 
contended  on  behalf  of  the  plaintiff  in  error,  on  the  authority 
of  the  cases  of  Bristow  v.  Towers^  6  T.  B.  85,  and  Brandon 
V.  NcbUU^  ibid.  28.  f  But  it  will  be  recollected  that  in 
those  cases  the  party  interested,  and  on  whose  behalf  the  suit 
was  maintained,  was  an  alien  enemy,  against  whose  recovery, 
through  the  medium  of  his  British  trustee,  there  existed  this 
objection,  that  the  property  to  be  covered  by  the  policy 
belonged  to  an  alien  enemy,  and  that  any  protection  afforded  to 
such  property,  by  means  of  a  contract  of  indemnity,  directly  and 
materially  contravened  the  public  interest,  which  was  concerned 
in  the  precariousness  or  destruction  of  such  property.  In  the 
present  instance  no  such  public  policy  of  the  country  ia 
contravened  by  sustaining  and  giving  effect  to  such  a  trust ;  but, 
on  the  contrary,  this  country,  in  furtherance  of  the  same  policy 
which  allows  the  granting  of  licences  to  authorize  the  trade,  ought 
to  give  effect  to  the  ordinary  means  of  indemnity,  by  which  that 
trade  (from  the  continuance  of  which  the  public  must  be 
supposed  to  derive  a  benefit)  might  be  best  promoted  and 
secured.  And  although  the  King's  licence  cannot,  in  point  of 
law,  have  the  effect  of  removing  the  personal  disability  of  the 

t  3  E.  E.  109. 
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trader,  in  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own  Kensington 

mm 

name ;   it  purges  the  trust,  in  respect  to  him,  of  all  those       ixolis 
injurious   qualities    in    regard  to  the    public   interest,  which  and  Another, 
constituted  the  particular  ground  of  objection  to  the  trust  in  the 
two  cases  in  6  T.  B.  which  have  been  so  much  relied  upon  in 
argument  on  the  part  of  the  defendant  in  error.    As,  therefore, 
there  is  in  this  case  no  legal  incompetence  to  sue  in  the  parties 
suing,  and  no  public  interest  which  stands  in  the  way  of  the 
maintaining  this  suit,  for  the  ^benefit  of  those  who  were   the      [  *29i  ] 
objects  of  the  licence  authorizing  the  trade  in  question,  it  does 
not  appear  to  us  that  the  right  of  the  plaintiffs  to  recover  can  be 
well  resisted  on  this  ground. 

The  third  objection  arose  on  the  unstamped  memorandum  of 
the  11th  of  June,  1800,  which  was  said  not  to  fall  within  the 
proviso  contained  in  the  18th  section  of  the  stat.  85  G.  III.  c. 
63.  And  this  objection  was  shaped  two  ways ;  1st,  that  the 
memorandum  was  in  reality  made  after  notice  of  the  determina- 
tion of  the  risk  originally  insured ;  and,  2ndly,  that  it  introduces 
a  new  subject  of  insurance,  or  thing  not  before  insured.  It  was 
argued  that  it  was  after  notice  of  the  determination  of  the  risk 
originally  insured,  because  by  the  terms  of  the  policy  the  risk 
insured  was  goods  shipped  on  board  ships  which  should  sail  before 
the  1st  of  June ;  and  this  memorandum  was  not  added  till  the 
11th  of  June;  at  which  time  it  was  notorious  that  the  1st  of  June 
was  past ;  and  that,  therefore,  the  risk  had  determined.  But  this 
part  of  the  objection  is  founded  on  a  misapplication  of  the  term 
*'  determination  of  the  risk  insured ; "  which  means  that  deter- 
mination of  it  which  is  occasioned  by  the  loss  or  safe  arrival  of 
the  thing  insured,  or  by  the  final  end  and  conclusion  of  the 
voyage :  and  this  memorandum  is  stated  by  the  bill  of  exceptions 
to  have  been  written  on  the  policy,  (as  in  fact  it  must  have  been,) 
before  the  loss  happened.  The  second  way  of  shaping  this 
objection  to  the  memorandum  was,  that  it  introduces  a  new 
subject  of  insurance,  or  thing  not  before  insured ;  viz.  goods  on 
board  ships  sailing  after  the  Ist  of  June ;  the  object  of  insurance 
being  pointed  out  or  marked  only  by  the  time  of  the  sailing  of 
the  ships  on  board  which  the  goods  should  be.  To  dispose  of 
this  part  of  the  objection,  it  is  *not  necessary  to  determine,      [  *292 "[ 
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Kbksinoton  whether  the  introduction  of  a  new  subject  of  insurance  will, 

iNQLis      under  all  circumstances,  make  a  new  stamp  necessary;  inasmuch 

and  Another.  ^^  ^q  ^j,^  qj  Opinion  that  in  this  case  no  new  subject  of  insurance 

In  Tfrrnr 

is  introduced  by  it.  The  insurance,  as  it  originally  stood  upon 
the  policy  and  the  memorandum  of  the  6th  of  May,  was  on  goods 
and  specie  on  board  of  ship  or  ships,  sailing  between  the  1st  of 
October,  1799,  and  the  1st  of  June,  1800,  being  the  property 
which  should  first  sail  to  the  amount  of  45,000Z.,  and  upon  the 
vessels  which  should  carry  the  goods :  which  in  effect  is  an 
insurance  on  property  to  a  certain  extent,  ascertained  by  ita 
priority  of  sailing,  with  a  limitation  as  to  the  time  of  sailing,  and 
also  an  insurance  upon  the  vessels  carrying  it.  The  essential 
part  of  the  description  is  the  priority  of  the  sailing,  and  the 
amount  of  the  property :  for  after  property  to  that  extent  had 
once  sailed,  the  policy  could  not  attach  upon  any  further 
property  exceeding  that  sum:  and  if  property  to  a  less  extent  had 
sailed,  a  return  of  premium  in  proportion  to  the  property  sailing 
short  of  the  sum  insured  would  of  course  have  been  demandable 
by  the  assured.  The  property,  which  it  was  the  object  of  the 
policy  to  cover,  was  as  much  ascertained  by  its  voyage,  and  by 
its  being  that  which  should  first  sail,  as  if  it  had  been  described 
by  any  other  circumstance  or  mark,  by  which  it  might  have  been 
distinguished  from  any  other  thing :  and  it  was  as  much  the 
same  thing  as  if  it  had  been  a  specific  chattel,  capable  of 
appropriate  description  by  its  weight,  measure,  quality,  or  kind 
of  package :  and  it  would  be  difficult  to  shew  that  an  insurance 
on  a  thing,  the  identity  of  which  could  be  so  ascertained,  on  ship 
or  ships,  sailing  between  the  1st  of  October  and  the  1st  of  June, 
[  *2DS  ]  was  not  an  insurance  on  the  same  thing,  if  *the  underwriters 
should  agree  by  a  memorandum  to  continue  insurers  on  it,  if  it 
should  sail  in  any  vessel  or  vessels  between  the  1st  of  October 
and  the  1st  of  August.  The  time  of  sailing  would  indeed  be 
extended  by  such  agreement,  but  the  object  of  the  insurance 
would  continue  the  same.  So  in  this  case,  unless  the  quantity 
of  property,  which  to  the  amount  of  45,0002.  would  first  sail  from 
the  Havannah  to  Bahama,  and  the  vessels  carrying  the  same 
between  the  1st  of  October  and  the  first  of  June,  could  be 
different  from  that,  which  might  first  sail  on  the  same  voyage 
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between  the  Ist  of  October  and  the  1st  of  Augast,  no  new  subject  KsHBiHaTov 
of  insurance  is  introduced.    If  the  enlarged  time  of  sailing  could      inolib 
make  property,  which  might  sail,  after  property  to  the  amount  of  "*^  Another. 
45,000Z.  had  sailed,  the  object  of  the  insurance ;  that  is,  if  it     ^"^  ^™'- 
could  make  the  first  last,  and  the  last  first,  a  new  subject  of 
insurance  would  be  introduced ;  but  if  it  cannot,  an  extension  of 
the  time  will  not  operate  to  make  the  policy  cover  a  dififerent 
thing  from  that  which  it  originally  embraced.    For  if  before  the 
1st  of  June  property  to  the  specified  amount  had  sailed,  the 
extension  of  the  time  could  have  added  nothing  to  that  which  the 
policy  would  have  covered  as  it  originally  stood.   And  if  property 
o  that  amount  had  not  sailed  before  the  1st  of  June,  the 
extension  of  time  could  only  cover  with  the  protection  of  the 
policy  so  much  of  the  original  subject  of  insurance  which  had 
not  sailed  before  the  1st  of  June  ;  viz.  so  much  of  the  45,000Z. 
which  should  first  sail,  but  had  not  sailed  before  that  day.    And 
as  the  priority  of  sailing  will  ascertain   the  identity  of  the 
property,  it  will  equally  ascertain  the  identity  of  the  vessels. 
For  these  reasons  we  think  there  is  no  weight  in  the  third 
objection ;  and  *that  therefore  there  must  be  judgment  for  the      [  *?d4  ] 
defendants  in  error,  the  plaintiffs  below. 

The  like  judgment  was  given  in  other  cases  on  similar  policies, 
some  on  ships  alone,  others  on  goods  alone. 


K^n. ^VOL.  IX.  O  O 
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Appleby      lie  considered  to  be  London ;    and  thereupon  nonsuited  the 


V. 


DoDs.        plaintiff. 

Wigley  now  moved  to  set  aside  the    nonsuit,  upon  the 
grounds  before  mentioned ;  distinguishing  this  case,  where  the 
ship  was  lost  in  the  last  division  of  the  voyage  by  the  perils  of 
the  sea,  without  any  default  of  the  mariners,  from  cases  where  a 
mariner  wilfully  deserts  his  ship  in  any  stage  of  the  voyage ; 
which  it  was  the  peculiar  object  of  the  statute  87  Geo.  III.  c.  78, 
to  prevent  in  this  trade.    And  he  referred  to  an  anonymous  case 
in  1  Ld.  Bay.  689  ;  where,  in  an  action  for  a  seaman's  wages. 
Lord  Holt  said  that  if  the  ship  be  lost  before  the  first  port  of 
delivery,  then  the  seamen  lose  all  their  wages:  but  if  afterwards, 
then  they  lose  only  those  from  the  last  port  of  delivery.    But  if 
they  run  away,  although  they  have  been  at  a  port  of  delivery, 
they  lose  all  their  wages.    This  probably  refers  to  the  same  case 
reported  afterwards  f  as  having  been  ruled  by  him  at  the  trial 
at  Guildhall ;  which  was  the  case  of  a  ship  bound  to  the  East 
Lidies,  and  from  thence  to  return  to  England;   which  was 
unladen  at  a  port  in  the  East  Indies,  and  took  freight  to  return 
home,  and  was  captured  in  the  course  of  the  voyage ;  where  he 
[  ^303  ]      held  that  the  mariners  should  have  their  wages  for  the  *voyage 
to  the  East  Indies  and  half  the  time  they  stayed  there  to  unload. 
But  he  relied  principally  on  Edwards  v.  Child  and  others  v.  Ther 
East  India  Company  I  where  the  captain  of    a   ship  in  th» 
Company's  service  took  bonds  from  the  seamen  not  to  demand 
any  wages  till  the  return  of  the  ship  to  the  port  of  London,  nor 
to  demand  any  if  she  were  lost  before  her  return.    The  ship, 
after  delivering  her  outward    bound  cargo    in  Bengal,    wa» 
captured  on  her  voyage  home.    And  in  an  action  brought  by 
the  mariners  against  the  captain,  tried  before  Lord  Holt,  they 
recovered  four  months  wages  which  became  due  at  Bengal,  the 

t  1  Ld.  Bay.  739,  ei  vide  S.  C.  before   her   first  port  of   deHvery. 

12  Mod.  409,  et  vide  ib,  442;   and  And  vide  many  other  cases  on  this 

Hemaman  y.  Bawden,  3  Burr.  1844,  subject  collected  in  Cutter  y.  Fowdl^ 

in  which  latter  case  no  freight  was  3  B.  B.   185  (6  T.  B.  320),   and 

earned  in  the  first  part  of  the  voyage;  Chandler  y.    Orievea,  3  B*  B.  525, 

and  Abemethy  y.  Landale,  Dougl.  cited  in  2  H.  Blac.  606. 

539,  where  the  ship  was  captured  X  2  Yem.  727. 
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first  delivering  port,    notwithstanding  the  bonds  were  given     applebt 
in  evidence. .  And  the  same  point  was  ruled  in  Buck  v.  Rawlinson,        ^^J^^ 
in  the  House  of  Lords.! 

LoBD  Ellenborough,  Ch.  J.  : 

The  terms  of  the  contract  in  question  are  quite  clear  and 
reasonable :  they  relate  to  a  voyage  out  to  Madeira  and  any  of 
the  West  India  Islands,  and  to  return  to  London :  and  there  is 
an  express  stipulation  **  that  no  seaman  shall  demand  or  be 
entitled  to  his  wages,  or  any  part  thereof,  until  the  arrival  of 
the  ship  at  the  above-mentioned  port  of  discharge,*'  &c. ; 
which  must  refer  to  London.  And  though  the  reason  of  this 
stipulation  was,  no  doubt,  to  oblige  the  mariners  to  return  home 
with  the  ship,  and  not  to  desert  her  in  the  West  Indies ;  yet  the 
terms  of  it  are  general,  and  include  the  present  case :  and  we 
cannot  say,  against  the  express  contract  of  the  parties,  that  the 
seamen  shall  recover  pro  ratd^  although  the  ship  never  did  reach 
her  port  of  discharge  named.  *The  anxious  policy  of  the  [  '304  ] 
Legislature  to  enforce  the  return  home  of  seamen  in  their  ships 
from  the  West  Indies,  in  addition  to  the  forfeiture  of  wages,  has 
also  given  penalties  in  case  of  disobedience  to  their  personal 
obligations. 

Lawrence,  J. : 

The  case  before  Lord  Holt  was  rightly  decided  upon  tlie 
general  principles  of  law,  arising  on  the  contract,  whatever 
counter  remedy  there  might  have  been  upon  the  bonds.  And 
the  Court  of  Chancery  afterwards,  in  giving  relief  to  the 
representatives  of  the  captain,  against  whom  the  recovery  was 
had  at  law,  upon  a  bill  filed  against  the  ship  owners  and  the 
Company,  might  have  considered  that  there  was  something 
unreasonable  in  the  bargain. 

Per  Curiam  :  Rule  refused. 

t  1  Br.  P.  C.  102. 
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1807.  WINTEE  V.  BE0CE1?rELL.t 

^^!!Zi_^^-  (8  East,  308—310.) 

[  308  ]  A  parol  licence  to  put  a  sky-light  oyer  the  defendant's  «rea  (which 

impeded  the  light  and  air  from  coming  to  the  plaintiff's  dwelling-house 
through  a  window),  cannot  be  recalled  at  pleasure  after  it  has  been 
executed  at  the  defendant's  expense ;  at  least  not  without  tendering  the 
expenses  he  had  been  put  to :  and  therefore  no  action  lies  as  for  a 
private  nuisance,  in  stopping  the  light  and  air,  Ac.  and  communicating 
a  stench  from  the  defendant's  premises  to  the  plaintiff's  house  by  means 
of  such  sky-light. 

This  was  an  action  on  the  case  for  a  nuisance,  wherein  the 
plaintiff  complained,  that  being  lawfully  possessed  of  a  dwelling* 
[  *309  ]  house  with  the  appurtenances  *in  Long  Acre,  &c.  (Westminster) 
into  which  the  light  and  air  entered  by  means  of  a  window  from 
a  certain  open  area  between  the  said  window  and  an  adjoining 
house ;  by  means  of  which  open  area  also  noisome  smells  which 
came  from  the  adjoining  house  evaporated,  without  occasioning 
any  nuisance  to  the  occupier  of  the  plaintiff's  house;  the 
defendant  wrongfully  placed  a  sky-light  over  the  area  above  the 
plaintiff's  window,  by  means  of  which  the  light  and  air  were 
prevented  from  entering  the  plaintiff's  window  into  his  house, 
and  noisome  smells  arising  from  the  adjoining  house  were 
prevented  from  evaporating,  and  entered  the  plaintiff's  dwelling- 
house,  &c.  Flea  the  general  issue.  At  the  trial  before  Lord 
EUenborough,  Gh.  J*  at  the  last  sittings  at  Westminster,  the 
defence  set  up  was  that  the  area  which  belonged  to  the 
defendant's  house  had  been  inclosed  and  covered  by  a  sky-light 
in  the  manner  stated,  with  the  express  consent  and  approbation 
of  the  plaintiff,  obtained  before  the  inclosure  was  made,  who 
also  gave  leave  to  have  part  of  the  frame-work  nailed  against 
his  wall.  But  some  time  after  it  was  finished  the  plaintiff 
objected  to  it,  and  gave  notice  to  have  it  removed.  But  his 
Lordship  was  of  opinion,  that  the  licence  given  by  the  plaintiff 
to  erect  the  sky-light,  having  been  acted  upon  by  the  defendant, 
and    the   expense    incurred,  could   not   be   recalled,  and  the 

t  The  principle  is  applied  and  ex-  d;c,  of  Wellington  (18S4)  9  App.  Cto. 
tended  by  analogy  so  as  to  create  an  699,  714,  53  L.  J.  P.  C.  lOi,  61  L.  T* 
equitable  estate,  in  P/tmmerv.ifa^or,      475. — B.  C. 
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defendant  made  a  wrong-doer ;  at  least  not  without  putting  him      Wintxb 
in  the  same    situation  as  before,  by  offering  to  pay  all  the   bboo^blu 
expenses  which  had  been  incurred  in  consequence  of  it:  and 
onder  this  direction  the  defendant  obtained  a  verdict. 

Wigley    (in   the  absence    of   the   Attomey-Oeneral)    now       [  sio  ] 
moved  for  a  new  trial:  but  after  stating  the  point, t 

Lord  Ellbnbobotjgh,  Ch.  J.  said  that  the  Attomey-Oenerql, 
who  led  the  cause  at  the  trial,  had  himself  mentioned  this  case 
at  the  beginning  of  the  Term,  in  the  argument  of  the  case  of 
the  quarriers  in  the  isle  of  Furbeck ;  certainly  without  intimating 
any  disapprobation  of  the  opinion  which  had  been  delivered  at 
the  trial,  but  insisting  upon  it  in  support  of  his  argument. 
His  Lordship  added  that  the  point  was  new  to  him  when  it 
occurred  at  the  trial ;  but  he  then  thought  it  very  unreasonable, 
that  after  a  party  had  been  led  to  incur  expense  in  consequence 
of  having  obtained  a  licence  from  another  to  do  an  act,  and  that 
the  licence  had  been  acted  upon,  that  other  should  be  permitted 
to  recall  his  licence  and  treat  the  first  as  a  trespasser  for 
having  done  that  very  act.  That  he  had  afterwards  looked  into 
the  books  upon  this  point,  and  found  himself  justified  by  the 
ease  of  Webb  v.  Patemoater,  (best  reported  in  Palmer,  71,  but 
reported  also  in  other  books),  t  where  Hauohton,  J.  lays  down 
the  rule,  that  a  licence  executed  is  not  countermandable ;  but 
only  when  it  is  executory.    And  here  the  licence  was  executed, 

Wigley  thereupon  waived  his  motion. 

t   A  doubt  was  also  suggested,  land.     See   Wood  y.  Lake,  Sayer^s 

which  was  stated  and  oyerroled  at  Bep.  3,  and  Crosby  v.  Wadsworth^ 

the  trial,  whether  a  parol  licence,  as  8  E.  B.  666  (6  East,  602). 

Hhia  was,  was  good  by  the  Statute  of  t  Poph.   151 ;  2  Boll.  Bep.  143, 

Frauds,  as  relating  to  an  interest  in  152« 


*         • 
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„   ^™5.  WADTTATVf  v.  MAELOWE.t 

Tkbm.  (S  East,  314,  n.— 318,n.) 

Debt  does  not  lie  against  a  bankrupt  on  the  reddendum  of  a  lease  for 
[  314  M.  ]  pQj^^  accruing  after  the  commissioners'  assignment ;  the  lessor's  assent 

to  such  assignment  being  virtually  included  in  the  Act  of  Parliament 
authorising  the  assignment  of  the  bankrupt's  estate. 

Debt  on  an  indenture,  whereby  the  plaintiff  leased  the 
premises  to  the  defendant  at  751.  per  annum,  payable  quarterly. 
This  action  was  for  112Z.  10«.  for  one  and  a  half  year's  rent  due 
at  Christmas,  1782,  when  the  term  expired.  The  defendant 
pleaded,  1st,  non  est  factum,  2ndly,  as  to  18Z.  15«.,  being  the  rent 
due  for  the  quarter  ending  at  Michaelmas,  1781,  he  pleaded 
generally,  that  he  became  bankrupt  on  the  16th  of  December, 
1781,  and  that  the  said  18Z.  15s.  became  due  before  the 
bankruptcy.  Srdly,  As  to  982.  15«.  residue  of  the  said  112Z.  10«., 
he  pleaded  bankruptcy,  specially,  setting  out  the  trading, 
petitioning  creditor's  debt,  act  of  bankruptcy,  and  assignment  by 
the  commissioners  to  the  assignee ;  by  virtue  of  which  the  said 
G.  M.  (the  assignee)  before  the  said  sum  of  98Z.  15s.  or  any  part 
thereof  became  due,  viz.  on  the  18th  of  December,  1781,  entered 
[  *3i5,A.  ]  into  the  said  demised  premises,  and  *was  possessed  thereof  for, 
and  during,  and  until  the  expiration  of  the  said  term.  The  plea 
then  stated  the  other  proceedings  and  the  certificate.  The 
plaintiff  took  issue  on  the  non  est  factum ;  and  on  the  2nd  plea 
entered  a  noli  prosequi,  as  to  the  18Z.  IBs. ;  and  demurred 
generally  to  the  3rd  plea.  The  Court  took  time  to  advise ;  and 
on  the  19th  of  November  the  following  judgment  was  given : 

Lord  Mansfield,  Ch.  J. : 

This  case  of  Wadliam  and  Marlowe  is  an  action  of  debt  for  rent 
upon  a  lease  for  years  made  by  the  plaintiff  to  the  defendant. 
The  defendant  pleads  that  he  was  a  trader,  and  that  before  the 
rent  became  due  he  committed  an  act  of  bankruptcy;  that  a 

t  The  principle  is  applied  to  the  dation  Act,  1845  {Slipper  t.  ToUen^ 

analogous  case  of  a  sale  to  a  railway  ham  and  ffampstead  Junction  Ry.  Co. 

company,  under  the  compulsory  pro-  (1867)  L.  B.  4  Eq.  112,  36  L.  J.  Ch. 

Tisions  of  the  Lands  Clauses  Consoli-  841 ). — B.  C. 
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commission  of  bankruptcy  issaed  against  him,  and  he  was  Waduah 
declared  a  bankrupt ;  and  that  the  commissioners  assigned  his  ]^iarlowf* 
effects  to  C.  M.,  who,  before  the  rent  became  due,  entered  on  the 
premises  ;  that  the  plaintiff  had  notice  of  all  this ;  and  that  the 
defendant  has  conformed  to  the  several  statutes  respecting 
bankrupts.  To  this  plea  there  is  a  general  demurrer :  and  two 
points  have  been  argued  at  the  bar  upon  the  part  of  the  plaintiff: 
First,  that  if  there  had  been  no  bankruptcy  in  the  case,  but  the 
defendant  had  assigned  the  lease  to  a  third  person,  yet  he  would 
have  been  answerable  in  debt  for  the  rent;  unless  the  plaintiff  had 
accepted  rent  of  the  assignee.  Secondly,  that  a  commission  of 
bankrupt  and  an  assignment  under  it,  being  founded  upon  an  act 
done  by  the  defendant  himself,  viz.  an  act  of  bankruptcy,  should 
operate  only  as  an  assignment  made  by  the  defendant;  and 
therefore  he  is  still  liable  to  an  action  of  debt  Jor  the  rent :  the 
plea  not  having  stated  that  the  plaintiff  accepted  any  rent  from 
the  assignee.  As  to  the  first  point,  we  do  not  think  that  it  is 
necessary  there  should  be  an  actual  acceptance  of  rent  from  the 
assignee  by  the  lessor,  to  discharge  the  original  lessee  from  the 
action  of  debt,  which  he  is  liable  to  upon  the  reddendum  of  the 
lease ;  but  any  assent  upon  the  part  of  the  lessor  to  the  assignee 
would  have  the  same  effect.  The  action  of  debt  is  founded,  not 
simply  upon  the  demise,  but  on  the  subsequent  enjoyment ;  and 
it  is  not  necessary  in  such  action  to  state  the  deed  at  all.  This 
point  was  much  discussed  and  considered  in  the  case  of  Warner 
V.  Consetty  2  Lord  Baymond,  1500  ;  where  it  was  agreed  that  nil 
debet  yrskS  a  good  plea  in  *an  action  of  debt  for  rent ;  t  because  [  «3i6,ii.  ] 
the  specialty  was  only  an  inducement  to  the  action,  and  the 
plaintiff  need  not  set  out  the  indenture.  What  should  be  an 
enjoyment  by  the  lessee  is  very  much  a  question  of  law.  A 
lessee  cannot  by  his  own  act,  without  the  assent  of  the  lessor, 
destroy  the  tenancy ;  and  therefore,  until  such  assent  is  given, 
the  lessor  may  avow  upon  the  lessee  as  his  tenant,  notwith- 
standing an  assignment  has  been  made,  and  the  assignee  is 
actually  in  possession  of  the  land.  Upon  such  an  avowry 
evidence  of  enjoyment  by  the  assignee,  though  not  accepted 
tenant  by  the  landlord,  would  be  proof  of  enjoyment  by  the 

t  Vi.  Co.  Lit.  303. 
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wadhax     lessee.    For  the  defendant  it  viaa  insisted,  that  notice  alone  to 

Mm 

Majklowe^  the  landlord  of  the  assigmnent  was  sufficient  to  discharge  the 
lessee  from  an  action  of  debt.  But  in  our  judgment  none  of  the 
cases  cited  will  warrant  this  position.  In  1  Brownlow,  20,  and 
Cro.  Jac.  334,  acceptance  of  rent  ffom  the  assignee  is  stated  :  and 
in  1  Siderf .  447,  (which  is  a  very  short  incorrect  note)  it  must  be 
understood  that  there  was  an  assignment,  an  acceptance  of  rent, 
or  an  assent  to  the  assignment  by  the  lessor.  And  in  2  Saund. 
181,  which  was  an  action  of  debt  against  an  assignee  before 
acceptance,  it  was  held  that  the  lessor  might  sue  either  the 
lessee  or  his  assignee.  In  the  present  case  neither  acceptance  of 
rent,  nor  any  assent  by  the  landlord  to  the  assignment,  is  stated 
ip  the  plea:  And  therefore  if  the  assignment  under  the 
commission  has  no  other  effect  than  an  assignment  by  the 
lessee  himself,  we  are  all  of  opinion  that  the  defendant  will  be 
liable  to  the  rent  in  this  action. 

This  brings  the  case  to  the  true  question,  viz.  what  is  the 
effect  of  the  assignment  under  the  commission  of  bankruptcy  ? 
Only  two  cases  have  been  cited  applicable  to  this  point:  for  Aylett 
and  James  in  C.  B.  22  Geo.  III.  is  very  distinguishable  from 
the  present  in  the  pleadings,  as  well  as  on  the  question  before  the 
Court.  The  two  cases  are  Mayor  v.  Steward,  in  4  Burrow's  Eep. 
2439,  and  Cantrel  v.  Graluim,  Barnes,  69.  The  case  of  Mayor  v. 
Steward  was  determined  upon  a  different  ground ;  namely,  that 
the  covenant  upon  which  the  action  was  brought  was  a  distinct 
and  independent  covenant,  and  not  a  covenant  which  run  with 
the  land.  But  a  strong,  though  an  obiter,  opinion  was  deli- 
vered by  Mr.  Justice  Yates  upon  this  point ;  who  said,  that  as 
the  commission  and  the  proceedings  under  it  had  dispossessed 

[  *3i7,N.  ]  *the  bankrupt  of  the  whole  estate,  and  rendered  him  absolutely 
incapable  of  performing  the  covenant,  it  would  be  a  hardship  if 
he  should  remain  still  liable  to  it,  when  he  is  disabled  by  the  Act 
of  Parliament  from  performing  it.  The  Court  afterwards 
adopted  that  opinion,  and  said  that  in  a  case  between  lessor  and 
lessee  it  might  have  seemed  hard  to  leave  the  lessee  liable  to 
covenants  when  an  act  of  law  had  divested  him  of  the 
emoluments  and  vested  them  in  his  creditors.  In  Cantrel  v. 
Graham  the  Court  made  that  direct  determination  upon  the 
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point  in  the  manuscript  note  from  whence  I  shall  cite  it.  The  Wadham 
case  is  called  Funtnr  v.  Graham ;  and  there  it  is  said,  that  Serjt.  mablowe, 
Skynner  moved  that  the  defendant  might  be  discharged  upon 
common  bail.  It  appeared  that  the  defendant  in  1727  had  taken 
a  house  by  lease  from  the  plaintiff  Funtur  for  9  years,  with  the 
usual  covenants.  After  three  years  he  left  it,  and  one  Lukin 
lived  in  it,  who  paid  rent  to  Funtm-.  That  in  1783  the  defendant 
became  a  bankrupt,  and  his  certificate  was  allowed  and 
confirmed ;  and  this  action  was  brought  against  the  defendant 
for  the  rent  of  the  two  last  years  of  the  term  which  had  accrued 
since  the  allowance  of  the  certificate.  The  Court  said  that  by 
the  bankruptcy  the  lease  became  vested  in  the  commissioners, 
and  was  by  them  assigned  to  the  assignees ;  so  that  from  that 
time  the  defendant  ceased  to  be  tenant  of  the  premises;  and 
therefore  he  could  not  be  chargeable  for  the  rent  incurred 
afterwards:  and  the  defendant  was  discharged  upon  common 
bail.  The  counsel  for  the  plaintiff  endeavoured  to  impeach  the 
authority  of  this  case,  by  saying  it  was  only  upon  a  motion  to 
discharge  the  defendant  upon  filing  common  bail ;  and  seemed  to 
suppose  that  the  Court  might  do  that  upon  account  of  the  hard- 
ship of  the  case,  without  much  regard  to  what  the  strict  law  was. 
But  at  that  time  the  Court  would  not  against  a  positive  affidavit 
of  debt  have  discharged  the  defendant  upon  common  bail,  unless 
they  had  thought  that  the  law  was  clearly  with  him.  And  it  is 
manifest  from  the  words  in  which  the  judgment  was  given,  that 
it  was  founded  wholly  on  the  strict  law  of  the  case,  and  not  upon 
any  circumstances  to  govern  the  discretion  of  the  Court.  Legal 
reason  is  strong  with  the  determination;  for  the  estate  is 
transferred  and  vested  in  the  assignees  by  virtue  of  the  Acts  of 
Parliament,  respecting  bankrupts :  every  man's  assent  is  virtually 
included  in  an  Act  of  Parliament,  and  therefore  it  is  equivalent 
to  an  express  assent.  It  was  admitted  on  the  part  of  the 
plaintiff,  that  if  the  estate  were  divested  out  of  the  lessee  purely 
by  an  act  of  law,  without  any  fault  of  his,  he  would  be 
discharged.  We  think  this  case  must  *be  so  considered:  for  ["^^318,^.] 
though  the  commission  is  founded  on  an  act  originally  done 
by  the  defendant,  viz.,  an  act  of  bankruptcy;  yet  the 
commissioQers'  assignment  by  virtue  of  the  Act  of  Parliament  is 
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waoham     the  actual  and  immediate  cause  of  divesting  the  estate  out  of  the 
Mablowe.     bankrupt :   and  in  jure  non  reanota  sed  proxima  causa  spectatur. 
We  are  therefore  all  of  opinion  that  there  must  be 

Judgment  for  the  defendant. 


A^2i       WEST    AND    Another,    Executoes    of    MOOEE,    r. 
—  '  MOOEE.t 

t  339  ]  (8  East,  339—343.) 

The  devisor  having  devised  certain  estates  to  A.  in  fee;  and  t^  his 
executors  **  all  his  money,"  &c.  stock  upon  his  farm,  with  the  imple- 
ments of  husbandry,  and  all  other  his  personal  estate  of  what  nature  or 
kind  soever,  in  trust  to  pay  debts  and  legacies,  &o. :  held  that  the  devise 
of  the  stock  upon  his  farm  carried  the  standing  crops  of  com  growing 
there  at  the  time  of  his  death  from  the  devisee  of  the  land  to  the 
executors ;  although  there  were  assets  sufficient  to  pay  all  the  debts  and 
legacies  without  that  aid. 

The  plaintiffs  brought  an  action  for  money  had  and 
received  by  the  defendant  to  their  use  as  executors,  in  order 
to  try  their  title  to  standing  com  growing  on  the  testator's 
premises  at  the  time  of  his  death,  claimed  by  them  under  the  will 
of  the  testator,  against  the  defendant  the  devisee  of  the  real 
estate.  The  plaintiffs  were  non-suited  at  the  trial  before  Le 
Blanc,  J.  at  the  last  summer  assizes  at  Worcester,  subject  to  the 
opinion  of  the  Court  on  this  case.  The  testator,  James  Moore, 
by  his  will  dated  the  28th  of  March,  1801,  after  devising  several 
estates  to  the  defendant  in  tail,  devised  as  follows :  "  Also  I  give 
and  devise  unto  my  said  cousin  Edward  Moore  aforesaid  (the 
defendant)  all  those  my  several  estates  situate  in  the  parishes  of 
Great  Shelsley  and  Martley  in  the  county  of  Worcester,  and  now 
in  my  own  occupation,  and  in  the  occupations  of  my  respective 
tenants  J.  B.,  E.  S.,  and  J.  M. ;  to  hold  to  him,  his  heirs  and 
assigns  for  ever."  The  testator  then  devised  several  other  estates 
to  different  persons :  and  after  devising  to  the  plaintiffs  (naming 
them  as  his  executors)  certain  freehold  estates  therein  described, 
and  all  other  his  freehold,  leasehold,  or  copyhold  estates  not 
thereinbefore  disposed  of,  in  trust  to  sell,  and  apply  the  monies 
[  *340  ]      arising  from  such  sale  in  the  discharge  of  his  *debts,  funeral 

t   Followed  by  the  Master  of      Williamson  (1S80)  17  Ch.  D.  696,  50 
THE  Bolls  in  In  re  Boose,  Evans  v.      L.  J.  Ch.  197,  43  L.  T.  719.— E.  C. 


VOL.  EC.] 


1807.    K.  B.    8  EAST,  840—341, 


461 


expenses,  and  legacies ;  he  proceeded  as  follows:    ''And  also  I 
^ive  and  bequeath  onto  my  said  executors  all  my  monies,  and 
securities  for  money,  household  goods,  furniture,   plate,  china, 
linen,  and  >  stock   upon    my  farm,    with    the    implements    of 
husbandry,  and  all  other  my  personal  estate  of  what  nature  or 
kind  soever,  or  wheresoever ;  in  trust,  to  sell  and  dispose  of  the 
a&me,  and  to  apply  the  monies  arising  therefrom  to  the  payment 
of  my  just  debts,  funeral  expenses,  and  the  expenses  of  proving 
and  executing  this  my  will,  and  also  in  the  discharge  of  the 
respective  legacies  hereinafter  by  me  given  and  bequeathed.'' 
The  testator  then  gave  several  legacies,  and  added,  *'  And  my 
mind  and  will  is,  that  the  aftermentioned  legacies  shall  be  paid, 
as  soon  after  my  decease  as  my  executors  can  with  propriety  sell, 
dispose    of,  and    convert  into  money,  the  real  and  personal 
estates  left  to  them  in  trust  for  that  purpose.    And  in  case  the 
monies  arising  from  the  sale  of  my  said  estates,  left  in  trust  to  be 
sold  as  aforesaid,  shall  amount  to  more  than  will  pay  my  just 
debts  and  legacies,  then  I  give  the  surplus  or  residuum  unto  my 
executors  hereinafter  named,  to  pay  and  apply  the  same  unto 
such  person  or  persons  as  I  shall  hereafter  appoint  under  my 
hand  and  seal,  duly  executed,  by  way  of  codicil  to  this  my  will." 
The    testator    died  the  27th  July,   1805,   seised  in  fee  of  the 
several  estates  devised  by  him,  and  not  having  made  any  codicil 
to  his  willy  or  otherwise  altered  it.    Immediately  upon  his  death 
the  defendant  entered  into  possession  of  the  several  estates  at 
Great  Shelsley  and  Hartley  so  devised  to  him.    At  which  time 
there  were  growing  upon  the  lands  in  Great  Shelsley  several 
crops   of    wheat,  oats,  beans,  and  peas,   which  were  shortly 
afterwards  cut  and  sold  by  him,  *and  281L  lis.  received  by  him 
for  the  same.    Exclusive  of  that  sum,  there  was  a  considerable 
Horplus  of  the  testator's  personalty,  after  payment  of  all  his  debts 
and  legacies,  without  selling  any  of  the  real  estates  devised  in 
trust  to  be  sold  to  pay  debts  and  legacies.    If  the  Court  were  of 
opinion  that  the  plaintiffs  were  entitled  to  recover  the  value  of 
the  standing  crops,  then  a  verdict  was  to  be  entered  for  the 
plaintiffs  for  the  said  sum  of  2812.  lis.    But  if  the  Court  were  of 
opinion  that  the  standing  crops  passed  to  the  devisee  of  the  land, 
then  the  nonsuit  was  to  remain. 


West 
and  Another 

Moore. 


L 'S*!  ] 
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West  Puller^  for  the  plaintiffs,  said,  that  it  was  clear  that  as 

1,.^        between  the  executor  and  the  heir,  if  there  were  no  devisee  of 

MdoBB.  ^^Q  land,  the  executor  would  be  entitled  to  the  standing  crops 
of  com,t  (which  was  not  disputed :  and  Lord  Ellenboeouoh, 
Gh.  J.  referred  to  Gilb.  L.  of  Evid.  214,  15,  as  collecting  the 
authorities,  and  giving  the  best  explanation  of  the  distinction). 
The  only  reason  why  standing  crops  shall  pass  from  an  executor 
to  the  devisee  of  the  land,  as  was  held  in  Spencer's  case,!  is 
upon  the  presumption  that  it  was  the  will  of  the  testator  that 
he  who  takes  the  land  should  take  the  crops  which  belong  to  it : 
because,  as  it  is  said  in  Gilbert's  L.  of  Evidence,  214,  every 
man's  donation  shall  be  taken  most  strongly  against  himself. 
But  the  rule  being  founded  in  presumption,  that  maybe  rebutted 
as  in  other  cases  by  any  thing  in  the  will  which  shews  that  the 
devisor  meant  that  the  executors  should  have  the  crops.  And 
here  the  devise  of  the  land  to  the  devisee  is  in  general  terms : 
but  to  the  executors  he  devises  by  express  words,  the  stock  on 

I  *342  ]  ^his  farm,  and  all  other  his  personal  estate  of  what  nature  or 
kind  soever.  The  mere  devise  of  aU  his  personalty  by  express 
words  to  his  executors  would  have  rebutted  the  presumption 
arising  from  the  general  devise  of  the  land ;  but  when  coupled 
with  the  devise  to  them  of  the  stock  on  his  farm,  the  case  is 
stronger.  Again,  the  devise  to  the  executors  is  for  the  payment 
of  debts,  and  therefore  should  have  the  largest  interpretation 
to  increase  the  fund :  and  the  ultimate  sufficiency  of  the  fund, 
without  this  aid,  will  not  vaiy  the  construction  of  the  words. 
He  relied  on  the  case  of  Cox  v.  Oodsalve^  before  Lord  Holt,  as 
in  point  to  shew  that  a  devise  by  one  of  the  stock  of  his  farm  to 
his  executrix  would  carry  the  standing  crops  to  her  from  the 
devisee  of  the  land.    And  this  is  adopted  in  Bull.  N.  P.  84. 

Wigleiff  cantrii,  endeavoured  to  distinguish  this  from  Cox 
V.  Godsalve ;  because  there  the  devise  of  the  stock  of  the  farm 
was  not  to  the  devisor's  mother,  as  executrix,  but  it  was  expressly 
given  to  her  beneficially  for  her  life,  as  a  devisee,  and  not 

» 

t  Co.  Lit  55  b,  and  3  Atk.  16.  cited  from  Lord  Holt's  MS.  in  Cro9lnj 

X  Winch,  51.  y.  Wadvworth,  8  E.  B.  570  (6  East, 

S  Before  Holt,  C.  J.,  U  W.  III.      604,  note). 
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subject  to  the  control  of  his  other  executor,  during  her  life  :  ehe        West 

therefore  stood  in  the  most  favoured  situation  of  a  devisee :  but   ^    ^^ 

here  the  personal  estate  which  the  executors  take  is  immediately      Moobe. 

chargeable  with  the  payment  of  debts,  &c.    The  case  of  Cox 

T.  Godsalve  admits  the  general  rule,  but  proceeds  on  the  idea 

that  the  standing  crops  there  were  expressly  devised  away  from 

the  devisee  of  the  land,  by  the  devise  to  the  mother  of  the  stock 

of  his  farms.    But  that  is  a  strained  construction  of  those  words, 

which  are  usually  taken  to  mean  moveable  stock  only.     Standing 

com  is  not  ^seizable  under  ajierifaciasy  but  only  under  a  levaH      [  *a43  ] 

Jacias :  it  was  not  distrainable  at  common  law,  but  is  made  so 

by  statute. 

LoBD  Ellenborough,  Ch.  J. : 

The  case  of  Cox  v.  Godsalve  before  Lord  Holt  is  in  terms  so 
much  the  same  as  this,  that  it  must  conclude  it :  though  but 
for  that  case  I  should  have  been  more  inclined  to  think  that 
stock  on  the  farm  meant  moveable  stock.  The  distinction 
between  the  heir  and  devisee  of  the  land  in  this  respect  is 
capricious  enough.  In  the  testator  himself  the  standing  com, 
though  part  of.  the  realty,  subsists  for  some  purposes  as  a 
chattel  interest,  which  goes  on  his  death  to  his  executors  as 
against  the  heir :  though  as  against  the  executors  it  goes  to  the 
devisee  of  the  land,  who  is  in  the  place  of  the  heir.  This  is 
founded  upon  a  presumed  intention  of  the  devisor  in  favour  of 
his  devisee.  But  this  again  may  be  rebutted  by  words  which 
shew  an  intent  that  the  executor  shall  have  it.  So  the  matter 
stands  upon  the  authorities.  The  only  difference  between  the 
case  before  Lord  Holt  and  the  present  is  that  there  the  mother, 
to  whom  the  standing  com  was  conveyed  by  the  devise  of  the 
stock  on  his  farm,  was  not  the  sole  executor ;  but  if  she  did  not 
by  her  will  make  a  disposition  for  the  payment  of  certain  sums 
which  he  bequeathed,  it  was  to  go  to  his  other  executor  for  the 
same  purpose :  there  is  therefore  no  material  distinction  between 
the  cases  :  and  a  construction  having  been  once  put  upon  these 
words,  the  question  is  now  concluded. 

The  other  Judges  concurring, 

A  verdict  was  entered  for  the  plaintiffs  for  231Z.  17«. 
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^^'*^*  (8  East,  338-362.) 

•'  Where  a  demise  is  for  a  certain  time,  no  notice  to  quit  is  necessary  at 

or  before  the  end  of  the  term  to  put  an  end  to  the  tenancy :  but  a 
demand  of  possession  and  notice  in  writing,  &c.  are  necessary  to  entitle 
the  hmdlord  to  double  rent  or  value ;  and  such  demand  may  be  made 
for  that  purpose  above  six  weeks  afterwards,  if  the  landlord  have  done 
no  act  in  the  meantime  to  acknowledge  the  continuation  of  the  tenancy ; 
and  he  will  thereupon  be  entitled  to  double  value  as  from  the  time  of 
such  demand,  if  the  tenant  hold  over:  but  if  the  rent  were  before 
reserved  quarterly,  and  such  demand  be  made  in  the  middle  of  a  quarter, 
the  landlord  cannot  recover  single  rent  for  the  antecedent  fraction 
of  such  quarter. 

In  debt  for  501. ,  the  declaration  stated,  that  on  the  25th  of 
September,  1805,  it  was  agreed  between  the  plaintiff  and  the 
defendant,  that  the  defendant  should  take  and  hold  a  messuage, 
with  the  appurtenances,  &c.  at  Sydenham,  as  the  same  were 
then  late  in  the  possession  of  one  Turner,  for  one  year  and  na 
longer,  from  the  24th  of  June  then  last;  by  virtue  of  which 
agreement  the  defendant  entered  and  continued  in  possession 
until  the  24th  of  June,  1806,  when  the  term  ended.  That  the 
plaintiff  on  the  11th  of  August,  whilst  the  defendant  was  in 
possession,  gave  notice  and  demand  in  writing  for  delivering 
possession  to  the  plaintiff ;  but  the  defendant  did  not  deliver  up 
the  possession,  but  held  over  for  three  months.  That  the 
annual  value  of  the  messuage,  &c.  was  20/.,  and  the  plaintiff 
became  entitled  to  lOL  as  double  rent,  &c.  There  was  a  second 
count  for  201.  for  use  and  occupation  ;  and  a  third  count  for  use 
and  occupation  upon  a  quantum  memit.  The  defendant  pleaded 
nil  debet :  and  also  a  set-off  to  the  two  first  counts,  for  money 
paid  for  the  plaintiff  at  his  request  to  G.  W.  Meriton,  then 
being  the  ground  landlord  of  the  premises,  for  and  on  account 
of  the  ground  rent  reserved  out  of  the  same ;  and  for  money 
paid  ;  and  upon  an  account  stated.  There  was  a  similar  set-off 
to  the  last  count. 

At  the  trial  before  the  Lord  Chief  Baron  at  Maidstone  the 
plaintiff  proved  the  agreement,  as  stated  in  the  declaration,  to 
occupy  the  premises  for  one  whole  year  from  the  24th  of  June, 
1805,  to  the  24th  of  June,  1806,  and  no  longer,  at  the  rent  of 
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8Z.  8«.  a  year,  (payable  *quarterly) ;  and  also  proved  a  demand  Cobb 
of  possession,  and  notice  given  by  him  to  the  defendant  to  quit  stokes. 
on  the  11th  of  August,  1806,  or  to  pay  double  rent.  The  [♦369] 
plaintiffs  demand  was  reduced  by  a  payment  of  lOZ.  10«.  by  the 
defendant  to  Meriton  the  ground  landlord,  to  4Z.  11^.  3d.,t  for 
which  the  jury  gave  a  general  verdict.  The  questions  in  this 
case  were,  whether  the  demise  being  for  a  year  and  no  longer, 
any  notice  to  quit  were  necessary  at  the  end  of  the  term ;  or 
whether  the  subsequent  notice,  so  late  after  the  24th  of  June  as 
the  11th  of  August,  did  not  come  too  late ;  especially  for  the 
purpose  of  making  the  defendant  a  trespasser  by  relation,  so  as 
to  fix  him  with  double  rent :  or,  if  liable  to  pay  double  rent  at 
all,  whether  the  defendant  were  liable  to  pay  it  before  the  time 
of  actual  notice  and  demand  of  possession  ?  The  defendant  had 
leave  to  move  the  Court  to  enter  a  verdict  for  him,  if  they 
should  so  think  fit.  A  rule  nisi  was  accordingly  obtained  for 
this  purpose,  which  was  supported  by  Shepherd,  and  Bapley, 
Serjts.,  and  opposed  by  Oarrow,  Holroyd,  and  Comyn. 

It  was  admitted,  on  the  part  of  the  defendant,  that  the  demise 
having  been  specifically  for  one  year,  no  previous  notice  was 
necessary  to  put  an  end  to  the  tenancy  at  that  period ;  but  that 
the  landlord  might  have  immediately  maintained  an  ejectment 
in  case  the  tenant  had  then  refused  to  quit.  But  it  was 
contended,  that  the  landlord  ♦having  omitted  to  put  an  end  to  [  *360  ] 
the  tenancy  at  that  time,  and  having  suffered  the  tenant  to 
continue  so  long  after  as  the  11th  of  August,  must  be  taken 
to  have  agreed  to  his  continuing  in  possession  upon  the  original 
terms,  and  could  not  entitle  himself  by  any  subsequent  notice  in 
the  middle  of  a  year  to  double  rent ;  for  that  would  be  to  entrap 
the  tenant,  and  make  him  a  trespasser  by  relation,  when  he 
had  reason  to  consider  that  he  was  holding    over  with  his 

t  It  was  thus  calculated  at  the  trial : —  £   «.  d. 

One  year's  single  rent  to  the  24th  of  June,  1808  .        .        .        .880 
Double  rent  from  the  24  th  of  June  to  the  3rd  of  Noyember, 

when  the  writ  issued 6  13    3 

15     1     3 
Deduct  for  ground  rent  paid 10  10    0 

Verdict  taken  for  balance  of £4  11     3 

B,B. — ^YOL.  IX.  H  H 
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Cobb  landlord's  consent.  That  in  Cutting  v.  Derby\  the  Court 
Stokep.  considered  it  more  proper  for  the  landlord  to  give  notice  even 
before  the  expiration  of  the  term,  to  prevent  surprise  on  the 
tenant.  That  this  was  not  a  case  within  the  stat.  4  Geo.  II. 
c.  28,  which  charged  the  tenant  with  double  the  yearly  value  in 
case  of  his  wilfully  holding  over :  for  that  was  only  meant  to 
apply  to  cases  where  the  holding  over  was  plainly  wrongful  and 
without  colour  of  title  :  and  at  any  rate  would  only  apply  by  the 
very  terms  of  it  after  the  demand  made,  and  notice  in  writing  to 
deUver  up  possession  :  whereas  the  plaintiff  took  a  verdict  upon 
a  calculation  for  double  rent  as  from  the  24th  of  June  instead 
of  the  11th  of  August.  But  if  he  were  not  entitled  to  double 
rent  as  from  the  24th  of  June,  this  inconsistency  would  follow 
upon  the  claim  of  it  from  the  11th  of  August,  that  the  defendant 
must  be  acknowledged  as  tenant  after  the  24th  of  June  when 
the  year  ended ;  which  must  be  taken  to  be  upon  the  terms  of 
his  former  holding,  which  made  the  rent  payable  quarterly ;  and 
yet  in  the  middle  of  a  quarter  he  would  become  a  trespasser : 
but  he  could  not  be  both  tenant  and  trespasser  by  implication 
during  the  same,  or  any  part  of  the  same  period.  That  if  the 
[  *3Ci  J  plaintiff  were  not  entitled  to  any  double  rent,  *then  the  set-off 
was  sufficient  to  cover  his  demand;  for  only  a  year  and  a 
quarter's  rent  was  due  before  the  bringing  of  the  action,  and 
that  was  covered  by  the  10  guineas  paid  for  the  ground-rent ; 
and  the  rent  being  reserved  quarterly,  the  landlord  could  not 
recover  for  a  fraction  of  a  quarter.  But  that  at  any  rate  the 
verdict  was  taken  for  too  much. 

It  was  admitted  on  the  other  side,  that  the  plaintiff  was  only 
entitled  to  double  rent  from  the  11th  of  August,  when  the  notice 
to  quit  with  a  demand  of  possession  was  given.  They  insisted 
however  at  first  on  single  rent  between  the  24th  of  June  and  the 
11th  of  August ;  but  in  this  they  were  over-ruled  by  the  Court ; 
who  being  with  the  plaintiff  upon  the  other  points,  no  further 
argument  was  had  upon  them. 

The  Court  were  finally  of  opinion,  that  the  demise  being  for 
one  year  and  no  longer,  a  notice  to  quit  was  not  necessary  at  the 

t  2  Blac.  Bep.  1075. 
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end  of  the  year  in  order  to  put  an  end  to  the  tenancy :  t  but  that 
a  demand  of  possession  was  necessary  in  order  to  entitle  the 
plaintiff  to  double  rent  or  value.  That  such  demand  however 
need  not  be  made  for  that  purpose  on  or  before  the  expiration 
of  the  term,  but  might  be  made  afterwards ;  (the  landlord,  as 
Lord  Ellenborouoh  observed,  not  having  in  the  mean  time 
done  any  act  to  recognise  the  defendant  as  continuing  to  be  his 
tenant : )  and  that  here  the  plaintiff  having  on  the  11th  *of 
August  demanded  the  possession,  and  given  notice  in  writing  to 
the  defendant  to  deliver  up  the  premises,  had  complied  with  all 
which  the  Act  of  the  4  Geo.  II.  c.  28,  required  of  him :  after 
which  the  defendant  must  be  taken  to  have  wilfully  held  over ; 
and  then  the  statute  entitled  the  plaintiff  to  the  double  value 
from  that  time.  But  they  also  held  that  if  the  plaintiff  took 
his  verdict  for  the  double  value  from  the  11th  of  August,  he 
could  not  recover  the  single  rent,  as  upon  an  implied  tenancy 
with  reference  to  the  former  holding,  for  the  fraction  of  the 
quarter  between  the  24th  of  June  and  the  11th  of  August.  The 
verdict  therefore  was  directed  to  be  altered  accordingly;!  on 
which  the  rule  was  discharged. 


t  See  the  same  rule  laid  down  by 
liord  Mansfield  in  Messenger  v. 
Armstrong,  1  B.  R.  148  (1  T.  E.  54), 
and  in  Bight  v.  Darby,  1  R.  B.  169 
(1  T.  E.  162).  In  the  latter  of  which 
his  Lordship  also  said :  **  If  there  be 
a  lease  for  a  year,  and  by  consent  of 
both  parties  the  tenant  continue  in 
possession  afterwards,  the  law  im- 
plies a  tacit  renoyation  of  the  con- 
tract; they  are  supposed  to  have 
renewed  the  old  agreement  which 
was  to  hold  for  a  year,**  &c. 


t  The  plaintiff  remitted 
3/.  la.  3d,  and  took  his  ver- 
dict within  the  mark  for 
1/.  104.,  that  is,  for  one 
year's  single  rent  to  24th  £  »,  d, 
of  June     .        .        .        .880 

Double  rent  from  1 1th  of 
August  to  3rd  of  November 
about        .        .        •        .    3  17    0 


12     5    0 
Deduct  ground  rent       .  10  10    0 

£1  15    0 


Cobb 

r. 
Stokes. 


[  'SS-i  ] 


H  n  2 
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1807.  HOWELL  AND   Others  v.  HAEDIKG. 

-^y_l-  (8  East,  362—364.) 

J-  Qg2  1  The  plaintiff  is  entitled  to  set  off  interlocutory  costs  in  the  same 

cause,  payable  by  him  to  the  defendant,  against  the  debt  and  costs 
recovered  by  him  on  the  final  result  of  the  cause ;  notwithstanding  the 
objection  of  the  defendant's  attorney  on  the  ground  of  his  lien,  which 
only  attaches  on  the  general  result  of  the  costs,  &c.  of  the  cause. 

GuRNETy  on  the  part  of  the  plaintiff,  had  obtained  a  rule, 
calling  on  the  defendant  to  shew  cause  why  17^.  due  to  the  latter 
from  the  plaintiff,  as  costs  for  not  proceeding  to  trial  in  this 
cause,  pursuant  to  notice  given  at  a  former  time,  should  not  be 
deducted  from  30Z.,  for  which  a  verdict  had  ultimately  been 
[  •363  ]  entered  for  the  plaintiff  *by  the  direction  of  an  arbitrator  to 
whom  the  cause  had  been  referred:  and  that  no  attachment 
should  issue  against  the  plaintiff  for  the  non-payment  of  the 
said  172.  This  was  moved  on  an  affidavit  that  the  defendant 
had  sold  off  all  his  property,  and  was  believed  to  be  about  to 
abscond ;  and  that  the  plaintiff  had  no  other  means  of  securing 
himself. 

Lawes  opposed  the  rule,  on  behalf  of  the  defendant's  attorney, 
for  whom  he  claimed  a  lien  on  these  costs :  and  cited  MitcluU  v. 
Oldfield,\  Read  v.  Dupper,t  Handle  v.  FvUer,^  and  other  cases, 
to  show  that  the  attorney  has  such  a  lien  against  the  adverse 
party. 

But  all  the  Court  agreed,  that  the  attorney's  lien  only  attaches 
upon  the  balance  of  the  costs  accruing  in  the  same  cause,  which 
are  ultimately  to  be  paid  over  to  the  one  or  other  party  in  that 
cause :  and  that  the  cause  is  not  to  be  split,  so  as  to  give  the 
attorney  of  either  party  a  lien  upon  interlocutory  costs,  although 
ultimately  his  client  should  be  bound  to  pay  costs  to  a  greater 
amount  to  the  adverse  party.  None  of  the  cases,  they  said,  went 
this  length,  and  it  would  be  unjust  to  extend  the  lien  so  far. 
Mitchell  V.  Oldfield  was  an  attempt  to  set  off  the  debt  and  costs 

t  2  R.  B.  342  (4  T.  B.  123).  §  3  B.  B.  230  (6  T.  B.  456). 

X  3  B.  B.  200  (6  T.  B.  361). 
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in  another  suit  between  the  parties  against  the  attorney's  lien  in 

the  subsisting  suit ;  which  was  not  allowed.    And  so  was  Randle 

V.  FuUer.    That  the  attorney  was  only  a  representative  character, 

and  had  a  right  to  represent  his  client  in  this  respect  upon  the 

general  and  final  result  of  the  cause :  that  his  lien  was  entire, 

*not  one  lien  upon  the  costs  of  the  declaration,  another  upon  the 

costs  of  the  plea,  and  so  forth. 

Rule  absolute.^ 


TIOWBLL 

and  Others 

V, 

Haudino. 


r  •364  ] 


HILL  V.   PATTEKJ 

(8  East,  373—378.) 

A  policy  effected  on  '*  ehip  and  outfit,"  on  a  voyage  upon  the 
southern  whale  fishery  out  and  home,  cannot  be  altered  by  consent, 
after  the  ship  sails,  and  the  risk  attaches,  to  an  insurance  on  "  ship  and 
goods,"  without  a  new  stamp ;  ** out-fit"  the  subject  matter  of  insur- 
ance being  essentially  different  in  such  a  voyage  from  *'  goods ;  "  and 
the  case  being  therefore  not  within  the  exception  of  the  stat.  3d  Geo.  III. 
c.  63,  s.  13,  which  enables  alterations  to  be  made  in  the  terms  or  con- 
ditions of  a  policy,  without  having  a  new  stamp,  so  that  the  thing 
insured  remains  the  property  of  the  same  persons,  &c. 

It  seems  however  that  shifting  or  successive  cargoes  on  board  the 
same  ship  in  the  course  of  the  same  adventure  (as  in  the  African  and 
other  trades),  out  and  home,  may  be  covered  by  an  insurance  on  goods. 

This  was  an  action  upon  a  policy  of  insurance  on  ship  and  out- 
fit, in  a  voyage  upon  the  southern  whale  fishery  out  and  home, 
which  was  effected  in  September,  1804 :  and  on  the  18th  of 
March,  1805,  long  after  the  sailing  of  the  ship  on  the  voyage 
insured,  but  before  any  advice  received  of  her,  in  consequence  of 
some  misunderstanding  between  the  broker  and  his  principal  as 
to  the  broker's  instructions  at  the  time  of  effecting  the  policy,  an 
application  was  made  to  the  underwriters,  who  agreed  to  alter 
it,§  which  was  done  by  a  memorandum  indorsed  on  the  policy  in 
these  words ;  ''It  is  hereby  agreed  that  the  ^interest  on  this 
policy  shall  be  on  ship  and  goods  instead  of  ship  and  out-fit  as 
originally  declared."  The  ship  was  afterwards  lost  in  the  course 
of  the  voyage.     *    *    The  plaintiff  at  the  trial  recovered  a  ver- 

t  Vide  Nuney  v.  Modigliani,  1  H.  was  on  ship  and  goods,  which  was 

Blac.  217.  restrained  by  a  written  note  in  the 

X  NoUe  V.    Ward  (1867)  L.  R.  2  margin  to  ship  and  out-fit;    after 

£iX.  135,  138.  which  the  indorsement  restored  it  to 

§  The  policy  as  it  originally  stood  ship  and  goods. 


1807. 
May  2. 


[373] 


[  •374  ] 
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Hill  diet ;  which  was  moved  to  be  set  aside  in  Michaehnas  Term  last ; 
Patten,  and  a  rule  nisi  was  granted :  against  which  Dallas^  Marryat^  and 
Lawes  shewed  cause ;  and  Oarrow  and  Sir  F.  Gibbs  supported 
the  rule.  The  case  was  directed  to  stand  over  till  the  judgment 
of  the  Court  was  given  in  Kensington  y.  Inglis,^  in  which  the 
same  clause  of  the  Stamp  Act  was  under  consideration.  And 
now 

Lord  Ellenborough,  Ch.  J.  delivered  the  opinion  of  the  Court : 

The  question  in  this  case  was,  whether  the  alteration  of  this 
policy,  from  a  policy  upon  "  ship  and  out-fit "  to  one  on  "  ship 
and  goods/'  required  an  additional  stamp,  within  the  meaning  of 
[  •375  ]  the  Stat.  35  G.  III.  c.  63,  s.  13.  The  *policy  was  "  at  and  from 
London  to  the  South  Seas,  during  the  ship's  stay  and  fishing 
there,  and  at  and  from  thence  to  Great  Britain,  &c."  The  altera- 
tion was  made  from  '*  ship  and  out-fit "  to  "  ship  and  goods,'* 
by  consent  of  the  underwriters,  after  the  ship  had  sailed  on  the 
voyage  insured,  and  of  course  after  the  pohcy  had  fully  attached 
upon  what  was,  at  the  time  of  such  sailing,  the  thing  or  subject 
insured,  viz. "  ship  and  out-fit."  "  Out-fit,  "particularly  for  such  a 
voyage  as  is  described  in  the  policy,  differs  materially  from  what 
is  comprehended  under  the  term  "  goods."  "  Out-fit,"  in  a  fishing 
voyage,  principally  consists  in  the  apparatus  and  instruments 
necessary  for  the  taking  of  fish,  seals,  &c.,  and  the  disposing  of 
them,  when  taken,  in  such  a  manner  as  to  bring  home  the  oil, 
blubber,  bone,  skins,  and  other  animal  produce  of  the  adventure^ 
with  the  greatest  convenience  and  advantage.  As  far  as  the  out-fit 
consists  of  provisions  put  on  board  for  the  use  of  the  crew,  it  is, 
(according to  the  case  of  Brough  v.  Whitmore,  4  T.  R.  206,)  I  covered 
by  an  insurance  on  ship,  being  in  effect  part  of  the  necessary 
furniture,  stores,  and  equipment  of  every  ship  proceeding  on  a 
voyage.  But  "  out-fit,"  though  it  may  in  this  qualified  sense  bo 
considered  as  part  of  the  ship  or  ship's  furniture,  yet  it  cannot  be 
considered  as  goods  in  any  proper  sense  of  that  word ;  t.«.,  as 
part  of  the  wares  or  cargo  for  sale,  laden  on  board  the  ship : 
still  less  as  part  of  the  homeward  bound  cargo  in  this  voyage  out 
and  home ;  recollecting  that  in  a  fishing  voyage  the  only  cargo 

t  Ante,  p.  439.  j  2  R.  R.  361. 
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on  board  the  ship  from  first  to  last  is,  in  general,  the  homeward        Hill 

bound  cargo,  consisting  of  the  immediate  produce  and  result  of      Pattbs. 

the  fishing  adventure.    The  "  out-fit,"  originally  insured,  being 

therefore  thus  essentially  different  from  goods  afterwards  made 

the  subject  of  insurance  under  this  policy,  the  question  is  whether 

such  *a  change  in  the  subject  matter  of  the  insurance  may  be      [  *376  ] 

made  in  a  policy  once  effected,  without  an  additional  stamp,  in 

virtue  of  the  provisions  of  the  stat.  85  G.  III.  c.  63.     The  13th 

sect,  of  the  statute  on  which  the  question  arises  provides,  **  thab 

nothing  contained  in  the  Act  shall  prohibit  the  making  of  any 

alteration,  which  may  lawfully  be  made  in  the  terms  or  conditions 

of  any  policy  of  insurance  duly  stamped  as  aforesaid,  after  the 

same  shall  have  been  underwritten,  or  to  require  an  additional 

stamp  duty  by  reason  of  such  alteration :  so  that  such  alteration 

be  made  before  notice  of  the  determination  of  the  risk  originally 

insured,  and  the  premium  or  consideration  originally  paid  or 

contracted  for  shall  exceed  the  rate  of  10^.  per  cent,  on  the  sum 

insured ;  and  so  that  the  thing  insured  shall  remain  the  property 

of  the  same  person  or  persons ;  and  so  that  such  alteration  shall 

not  prolong  the  term  insured  beyond  the  period  allowed  by  this 

Act ;  and  so  that  no  additional  or  further  sum  shall  be  insured 

by  reason  or  means  of  such  alteration."     And  the  question  is, 

whether  that  part  of  the  provision,  which  requires  that  **  the 

thing  insured  shall  remain  the  property  of  the  same  person  or 

persons,"  has  been  in  this  case  well  complied  with  or  not.    The 

words,  "the  thing    insured  shall  remain  the  property,"  &c., 

appear  to  us  properly  to  require  and  apply  to  one  identical  and 

continued  subject  matter  of  insurance  ;  such  subject  matter  all 

along  remaining  the  property  of  the  same  proprietor ;  and  to  be 

ill  suited  to  a  case  like  the  present,  where  the  thing  last  insured 

is  not  only  in  fact,  but  in  name  and  kind,  (as  a  specific  subject 

of  iQSurance,)  essentially  different  from  the  thing  first  insured  ; 

and  which  begins  also  to  have  an  existence  at  a  different  and 

much  later  period  than  the  other  ;  and  *when  the  thing,  first      [  *377  ] 

insured,  hardly,  or  in  a  small  degree,  remains  or  continues  to 

exist  at  all.     To  make  the  words  of  the  provision  tally  with  such 

a  case,  instead  of  "  the  thing  insured,"  it  should  be  read,  in  the 

plural  number,  "the  things  insured;"  and  instead  of   "shall 
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Hill  remain,"  it  should  be  read  "  shall  be  the  property,"  &c.  Without 
Patten  some  such  change  in  its  phrase,  the  Act  cannot  well  be  accommo- 
dated to  the  case  of  several  things,  different  in  name  and  kind, 
as  subjects  of  insurance,  successively  existing,  and  successively 
covered  by  one  and  the  same  policy  of  insurance  :  which  is  the 
case  now  before  us.  It  is  not  however  to  be  inferred  from  hence, 
that  shifting  of  successive  cargoes  on  board  the  same  ship,  in  the 
course  of  the  same  continued  adventure,  as  in  the  African  and 
other  trades  out  and  home,  may  not  properly  be  the  subject  of 
insurance  under  the  word  "  goods :  "  for  in  some  of  those  cases 
the  successive  cargoes,  i.e.  of  English  goods,  African  articles  of 
traffic,  and  lastly  West  India  produce,  are,  according  to  the 
course  of  such  trading  adventures,  one  continued  subject  matter 
of  insurance,  under  the  one  name  of  "  goods."  The  adventure  is 
the  same  in  its  general  denomination  from  first  to  last ;  though 
the  parts  of  which  it  consists  are  not  co-existing,  but  successive, 
and  in  kind  and  quality  wholly  dissimilar  from  each  other.  With 
all  the  unwillingness  which  we  cannot  but  feel  to  give  way  to  an 
objection,  which  the  underwriters  bring  forward  in  despite  of 
their  own  consent  on  this  subject  once  given,  we  are  nevertheless 
obliged  to  give  effect  to  it,  by  pronouncing  that  the  terms  of  the 
Act  have  not  been  complied  with ;  and  that  the  policy,  in  its  last 
and  altered  state,  is  to  be  considered,  on  account  of  such  altera- 
tion, as  an  unstamped  policy;  and  the  contract  which  it 
L  *378  ]  purports  to  contain,  as  being  on  that  account  void ;  *and  the 
plaintiff  therefore  not  entitled  to  retain  the  verdict  he  has 
obtained  thereupon.     There  must  therefore  be  a  new  trial. 

Rule  absolute. 
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WILLIAMS  V.  HEDLEY.t  l^'^h 

'                                           May  2. 
(8  East,  378—383.)  

Money  paid  by  A.  to  B.,  in  order  to  compromise  a  qui  tarn  action  of  [  378  ] 
usury  brought  by  B.  against  A.,  on  the  ground  of  an  usurious  trans- 
action between  the  latter  and  one  E.,  may  be  recovered  back  in  an 
action  by  A.  for  money  had  and  received.  For  the  prohibition  and 
penalties  of  the  stat.  18  EUz.  c.  5,  attach  only  on  the  **  informer  or 
plaintiff,  or  other  person  suing  out  process  in  the  penal  action,  making 
composition,"  &c.  contrary  to  the  statute;  and  not  upon  the  party 
paying  the  composition ;  and  therefore  the  latter  does  not  stand,  in  this 
respect,  in  pari  delicto^  nor  is  particeps  cri minis  with  such  compounding 
informer  or  plaintiff. 

Aftbb  this  case  had  been  argued  in  the  last  Term,  upon  a  rule 
granted  in  Michaelmas  Term  preceding  to  shew  cause  why  the 
verdict,  which  had  been  obtained  for  the  plaintiff  at  the  trial 
before  Lord  EUenborough  at  Guildhall,  should  not  be  set  aside 
and  a  new  trial  had,  by  Sir  V,  Gibbs  and  Wigley  in  support  of 
the  rule,  and  by  Garroic,  Marryat^  and  Lanes  against  it ;  the 
case  stood  over  for  consideration  till  this  Term,  when  the  opinion 
of  the  Court  was  delivered  by 

Lord  Ellenbobouoh,  Gh.  J. : 

This  was  an  action  for  money  had  and  received,  brought  to 
recover  the  sum  of  965Z.  0«.  8<2.,  as  having  been  unduly  obtained 
by  the  defendant  from  the  plaintiff,  under  an  agreement  to 
compromise  a  qui  tarn  action  for  penalties  of  usury,  brought  by 
the  defendant  against  the  plaintiff,  on  the  ground  of  certain 
usurious  transactions  which  had  taken  place  between  the  plaintiff 
Williams  and  one  Eagleton.  This  sum  of  965Z.  Qs.  Sd.  was  the 
amount  of  the  debt  which  had  been  owing  from  Eagleton  to  Hedley 
and  his  partner  :  and  the  jury,  to  whom  the  question  was  left  at 
the  trial,  found  that  *the  pajnoient  of  this  debt  of  Eagleton  by  the  [  *379  ] 
plaintiff  to  the  defendant  was  obtained  from  the  plaintiff  under 
the  terror  of  the  above  mentioned  action  of  usury  brought  by  the 
defendant,  and  then  depending  against  him ;  and  through  the 
means  of  an  agreement  between  the  parties  to  compromise  that 
action :  and  the  plaintiff  thereupon  recovered  a  verdict  against 

t  As  to  the  modem  law  on  agree-  Permanent  Benefit  Building  Society ^ 
ments  to  compound  offences  in  '92,  1  Ch.  173,  61  L.  J.  Ch.  138,  65 
general,  see  Jones  v.  Merionethshire      L.  T.  685. — F.  P. 


[♦380  J 
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Williams  the  defendant  for  the  amount  of  the  money  he  had  so  obtained 
Hedley.  from  him.  Upon  the  motion  for  a  new  trial  two  objections  have 
been  taken  to  the  plaintiff's  right  to  recover :  the  first  was,  that 
the  plaintiff  was  in  pari  delicto  with  the  defendant,  as  to  the 
illegal  compromise  of  the  penal  action  ;  and  on  that  account  not 
entitled  to  recover.  The  second  objection  w^as,  that  as  Eagleton's 
assignees  had,  after  his  bankruptcy,  recovered  this  money  against 
the  defendant  and  his  partner,  as  money  received  by  them  for 
the  use  of  the  assignees,  the  plaintiff  could  not  noW  recover  the 
money  against  the  defendant:  the  plaintiff  having,  as  ^was 
contended  on  the  behalf  of  the  defendant,  enabled  Eagleton's 
assignees  to  recover  that  money  from  him  and  his  partner,  and 
thereby  estopped  himself  now  to  recover  it  from  the  defendant. 
But  as  there  was  no  evidence  given  at  the  trial  of  any  act  done 
on  the  part  of  Williams  the  plaintiff,  in  order  to  enable  the 
assignees  to  recover,  or  which  could  be  considered  as  rendering 
him  in  any  degree  privy  to  that  suit,  or  liable  for  its  conse- 
quences, that  objection  fell  to  the  ground  for  want  of  its  necessary 
foundation  in  point  of  fact.  The  first  of  these  two  objections  is 
therefore  the  only  one  which  remains  to  be  considered.  The 
answers  given  to  it  on  the  part  of  the  plaintiff  were,  first,  that 
the  plaintiff,  who  was  defendant  in  the  action  for  usury,  was  not 
prohibited  by  the  statute  18  Eliz.  c.  5,  s.  4,  from  agreeing  to 
this  composition,  and  paying  the  money  which  Hedley  received 
under  it ;  but  that  the  prohibition  and  penalties  of  the  statute,  in 
this  respect,  solely  attached  upon  and  were  confined  to  the 
informer  or  plaintiff  in  the  penal  action,  "or  other  persons 
concerned  in  suing  out  process,  making  of  composition,  or  other 
misdemeanor,  contrary  to  that  statute ;  "  and  did  not  attach 
upon  or  extend  to  the  defendant,  the  person  compounded  with : 
in  other  words,  that  it  was  the  object  of  the  statute  to  punish  and 
restrain  the  parties  using  such  colour,  and  availing  themselves  of 
the  pretence  of  such  offence,  for  the  purpose  of  exaction,  and  not 
the  party  who  was  the  object  of  such  exaction.  And  such  indeed, 
[  ♦381  ]  by  comparing  the  language  of  the  4th  sec.  of  this  *statute,  by 
which  the  penalties  are  created,  with  the  language  of  the  Srd 
sec,  by  which  the  prohibition  is  declared,  appears  to  have  been 
the  true  sense  and  intention  of  the  Legislature.  The  "  making 
composition,"  the  "  taking  money  reward  or  promise  of  re\^^rd 


VOL.  rx.]  1807.    K.  B.    8  EAST,  381—382.  475 

for  himself,  or  the  use  of  another,"  which  are  made  so  highly  Williahb 
penal  in  the  party  guilty  of  those  offences  by  the  4th  sec.  of  the  hedlby. 
statute,  are  misdemeanors  contrary  to  the  true  intent  and  mean- 
ing of  the  Act,  as  declared  in  the  immediately  preceding  sections ; 
in  which  the  only  offence  specifically  prohibited  is  the  "  informers 
or  plaintiffs  compounding  or  agreeing  with  any  person  or  persons 
offending  or  surmised  to  offend  against  any  penal  statute,  &c."  ; 
and  not  ''  the  being  compounded  or  agreed  with,  as  a  defendant, 
in  such  information  or  suit."  And  in  Pie's  case,  Button's  Bep. 
36,  Lord  Hobabt  considers  this  statute  in  the  same  point  of 
view;  viz.  "as  made  for  the  ease  of  the  subject,  and  for 
the  avoiding  and  preventing  of  vexations  by  informations." 
Assuming,  however,  that  the  defendant,  the  person  compounded 
with,  is  not  within  the  express  prohibitions  and  penalties  of  the 
Act ;  it  is  still  contended,  that  as  the  act  of  the  defendant  co- 
operated with  that  of  the  plaintiff  in  producing  the  mischief  meant 
to  be  prevented  and  restrained  by  the  statute  in  question,  it  is  so 
far  illegal,  on  the  part  of  the  defendant  himself,  as  to  preclude 
him  from  any  remedy  by  suit  to  recover  back  money  paid  by  him 
in  furtherance  of  that  object ;  and  that  if  he  be  not  therefore  to 
be  considered  as  strictly  in  pari  delicto  with  the  plaintiff,  he  is 
at  *any  rate  particeps  criminisj  and  in  that  respect  not  entitled  to  [  *382  ] 
recover  from  his  co-delinquent  money  which  he  had  paid  him  in 
the  course  and  prosecution  of  their  mutual  crime.  But  although 
this  rule  applies,  (as  was  said  by  Lord  Mansfield,  in  Smith 
V.  Bromley f  Douglas,  696,  n.)  "  if  the  act  be  in  itself  immoral,  or 
a  violation  of  the  general  laws  of  public  policy  :  "  yet  in  the  case 
of  other  laws,  "which  are  calculated  for  the  protection  of  the 
subject  against  oppression,  extortion,  and  deceit ; "  Lord 
Mansfield  lays  down  that  "if  such  laws  be  violated,  and  the 
defendant  take  advantage  of  the  plaintiff's  condition  or  situation, 
then  the  plaintiff  shall  recover."  And  in  the  case  of  Browning 
V.  Morris,  Cowp.  792,  Lord  Mansfield  displays  and  enforces 
this  distinction  ;  and  refers  to  the  case  of  Jaques  v.  Golightly  in 
C.  P.  before  Lord  Chief  Justice  De  Grey,  where  the  same 
principles  were  adopted  by  the  Chief  Justice  in  the  determination 
of  that  case.  Li  respect  to  the  criminal  offence  of  compounding, 
the  plaintiff  Williams  was  the  person  whose  situation  was  taken 
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Williams  advantage  of  by  the  other  party  to  the  composition;  against 
Hedley.  which  party  the  prohibitions  and  penalties  of  the  statute  of  the 
18  Eliz.  are  particularly  levelled.  It  is  no  answer  to  this  that 
Williams  the  plaintiff  had  been  criminal  in  another  matter,  and 
towards  another  person,  viz.  Eagleton,  in  the  usurious  dealings 
[  ♦sss  ]  *with  him  ;  for  that  criminality  was  perfectly  collateral  to  the 
offence  of  compounding  now  under  consideration ;  and  his  very 
consciousness  of  those  usurious  dealings,  and  the  dread  of  the 
consequences  which  might  result  therefrom,  laid  him  more 
completely  at  the  mercy  of  Hedley,  and  enabled  him  to  effectuate 
the  extortion  which  is  the  foundation  of  this  action.  Indeed  if 
the  objection  of  particeps  criminis  were  allowed  to  hold  in  its  full 
extent,  none  of  the  cases  above  mentioned  could  have  been 
determined ;  nor  could  the  party  paying  usurious  interest  recover 
back  the  excess  beyond  legal  interest,  as  he  is  constantly  allowed 
to  do ;  and  which  is  particularly  taken  notice  of  and  urged  by 
Lord  Mansfield  in  his  judgment  in  the  case  of  Brownim] 
V.  Morris.  Upon  the  authority,  therefore,  of  the  cases  above 
cited,  as  applied  to  the  facts  of  the  case  before  us  ;  and  founding 
ourselves  upon  the  distinction  taken  and  relied  upon  in  those 
cases  in  favour  of  the  party  for  whose  benefit  the  provisions  of 
the  law,  which  has  been  violated,  were  peculiarly  made,  and  of 
whose  situation  advantage  has  been  unduly  taken ;  we  are  of 
opinion  that  this  action  was,  under  the  circumstances  of  this 
case,  maintainable ;  and  therefore  that  the  rule  for  a  new  trial 
must  be  discharged. 


1807.  THE    KING    V.    THE    INHABITANTS    OF 

^^'  BEDWORTH. 

[  387  ]  (8  East,  387—389.) 

Where  a  coal  mine  becomiiig  unproductive  ceases  to  be  worked,  the 
lessee  is  no  longer  liable  to  be  rated  for  it  to  the  relief  of  the  poor» 
although  he  be  still  bound  by  his  covenant  to  pay  the  rent  reserved  to 
his  landlord.  Alitert  where  the  mine  is  itself  productive,  although  it  be 
worked  to  a  loss  by  the  lessee,  after  deducting  the  proportion  of  the 
gross  value  of  the  produce  reserved  to  the  owner. 

■ 

The  parish  officers  of  Bedworth  in  Warwickshire  made  a  rate, 
dated  15th  of  August,  1806,  for  the  relief  of  their  poor,  in  which 
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they  assessed  "  John  Woodhonse  for  a  colliery,  as  of  the  annual    The  Kiko 

value  of  200?.  at  5Z. "  ;  against  which  rate  Woodhouse  appealed ;    thb  Inha- 

and    the    sessions    amended    the    same    by  striking    out    the    5'^i^Jlx^ 

assessment  upon  him  in  respect  of  the  colliery ;  subject  to  the 

opinion  of  this  Court  on  a  case,  stating,  that  Mr.  Woodhouse 

appealed  against  the  rate,  assessing  him  for  the  colliery,  as  of 

the  annual  value  of  2001. ,  on  the  ground  that  long  before  and  at 

the  time  of  making  the  rate  he  had  ceased  to  work,  occupy  or 

enjoy  the  colliery,  and  therefore  was  not  liable  to  be  rated  for  it. 

That  by  a  lease,  made  the  16th  of  January,  1777,  the  Governors 

of  the  Hospital  of  Nicholas  Chamberlain  of  Bedworth  demised 

all  the  mines  of  coal,  iron  stone,  and  other  minerals  lying  under 

the  lands  therein  described  in  the  parish  of  Bedworth,  for  the 

term  of  42  years;  yielding  and  paying  to  the  said  Governors 

during  the  said  term  the  clear  yearly  rent  of  200Z.,  at  the  least 

and  in  all  events,  whatsoever  the  state  of  the  said  mines  might 

at  any  time  be,  and  whether  any  of  the  *coal,  &c.  should  be      [  *388  ] 

gotten  or  not.    That  John  Woodhouse  entered  upon  the  mines, 

and  continued  to  work  the  same  till  the  1st  of  May,  1804 ;  at 

which  time  all  the  coals  within  them  were  totally  exhausted  and 

worked  out.     That  no  evidence  was  given  that  there  was  any  iron 

stone  or  other  mineral.    And  that  the  mines  ceased  to  be  worked. 

That  during  the  times  the  mines  were  worked,  J.  Woodhouse 

was  rated  for  the  same,  in  some  years  at  a  much  larger  amount 

than  200Z.     That  from  the  time  of  his  ceasing  to  work  the  said 

mines  he  was  not  rated  till  the  making  of  the  present  rate. 

The  Court  thought  it  unnecessary  to  hear  Wilson  and  Clarke 
in  support  of  the  amended  rate :  and  after  Reader  and  B.  Morice 
had  referred  to  Rex  v.  Parrott  and  others  ;t  where  though  the 
lessees  of  a  coal-mine  worked  it  at  a  loss  to  themselves,  after 
paying  their  rent,  they  were  still  holden  liable  to  be  rated : 

Lord  Ellenborouoh,  Ch.  J.  said : 

In  that  case  the  subject  matter  itself  was  profitable,  and  pro- 
duced value  to  the  owners,  though  the  immediate  occupiers  derived 
no  profit  from  it ;  all  the  net  profits  of  the  mine  being  absorbed 

t  2  B.  B.  672  (5  T.  B.  593). 
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[  ♦389  ] 


by  the  sixth  part  of  the  gross  value  which  they  had  covenanted 
to  pay  to  the  owners.  But  here  the  mine  itself  is  exhausted,  the 
subject  matter  of  profit  is  gone,  although  the  rent,  which  was  no 
doubt  calculated  upon  the  probable  average  produce  during  the 
whole  term,  be  still  payable.  The  failure  of  the  coal  will  not 
discharge  the  lessee's  covenant  to  pay  rent:  perhaps  he  may 
have  calculated  upon  that  event ;  and  may  have  received  during 
the  former  part  of  his  term  an  adequate  value  from  the  *then 
produce  of  the  mine  to  compensate  the  continuance  of  the  rent  to 
the  end  of  the  term.  But  with  respect  to  the  parish,  he  is  only 
rateable  for  the  concurrent  annual  t  value  during  the  period  for 
which  the  rate  is  made  ;  and  when  the  thing  which  he  occupies 
no  longer  affords  any  such  concurrent  value,  the  subject  matter 
of  the  rating  is  gone. 

Per  Curiam  :  Ainended  rate  confirmed. 


1807. 
May  6. 


[394] 


WELCH  V.  NASH. 

(8  East,  394—405.) 

Under  the  19th  section  of  the  General  Highway  Act,  13  Geo.  III. 
c.  78,  a  new  highway  must  he  set  out  hefore  an  old  one  can  be  stopped 
up ;  and  the  question  whether  the  proceeding  has  been  duly  carried  out 
may  be  decided  in  an  action  of  trespass  upon  the  site  of  the  old  road.]: 
But  under  the  general  issue  in  such  an  action  of  trespass,  the  defendant 
cannot  justify  cutting  posts  and  rails,  the  property  of  the  plaintiff, 
although  fixed  on  the  defendant's  own  land. 

In  trespass,  the  first  count  was  for  entering  one  close  of  the 
plaintiff  called  the  Shrubbery,  and  another  close  formerly  part  of 
a  public  highway,  in  the  parish  of  Claines  in  the  county  of 


t  This  was  said  with  reference  to 
the  rate  in  question  ;  which  was  for  a 
year,  and  in  which  the  party  was  rated 
as  for  the  annual  yalue  of  the  colliery. 

X  The  Act  of  13  Geo.  III.  is  re- 
pealed by  the  Act  5  &  6  Wm.  IV. 
c.  50;  and  by  the  latter  Act  (s.  85),  an 
alternative  power  is  given  to  stop  up 
a  highway  **as  unnecessary."  The 
above  case,  Welch  v.  Naah,  is  how- 
ever still  an  authority  for  the  pro- 
position that  the  magistrates  have 
only  jurisdiction  to  stop  up  a  road 


on  condition  either  of  diverting  it  or 
of  its  heing  duly  found  to  be  un- 
necessary. This  is  assumed  through- 
out the  arguments  and  judgments 
in  Reg.  v.  PhilHpa  (1866)  L.  E.  1  Q.  B. 
648,  35  L.  J.  M.  G.  217.  But  the 
decision  in  Welch  v.  Nash^  so  far  as 
it  was  adjudged  that  the  widening 
of  the  old  road  in  parts  did  not  oou- 
stitute  a  new  road  or  a  diversion 
such  as  to  satisfy  the  Act,  is  viilii. 
ally  overruled  by  Reg.  v.  PhilHp$.^ 
E.  C. 
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Worcester,  and  for  destroying  the  shrubs,  &c.  and  breaking  down  Wbloh 
and  destroying  the  gates,  and  walls,  posts,  rails,  and  fences  upon  nash. 
and  round  the  said  closes,  and  for  carrying  away  and  converting 
the  same  to  the  defendant's  use.  A  second  general  count  was, 
for  the  like  trespasses  in  breaking  down  and  destroying  the 
gates,  &c.  of  the  plaintiff  in  the  same  parish,  not  laying  them  to 
be  on  the  plaintiff's  closes.  Fleas,  1st  the  general  issue.  2ndly, 
a  justification  to  the  several  trespasses ;  that  in,  through,  and 
over  the  several  closes  in  which,  &c.  there  was  and  yet  is  a  public 
carriage  highway ;  and  because  the  said  gates  were  wrongfully 
erected  in  the  said  closes  and  across  the  said  highway,  and 
obstructed  the  same,  and  the  said  walls,  posts,  rails  and  fences 
at  the  times  when,  &c.  were  wrongfully  erected  in,  upon,  and 
across  the  said  highway  there,  and  obstructed  the  same,  &c. ; 
the  defendant,  in  order  to  open  the  said  highway,  committed  the 
alleged  acts  of  trespass,  *and  removed  the  materials  to  a  small  [  *393  1 
distance  from  the  place  where  the  same  had  been  so  wrongfully 
erected  and  stood  as  aforesaid,  and  left  the  same  in  a  proper 
place  for  the  use  of  the  plaintiff.  The  replication  joined  issue  on 
the  1st  plea,  and  traversed  the  public  highway  pleaded  in  the 
2nd  plea ;  and  new-assigned  that  the  defendant  broke  and 
entered  the  said  closes  and  committed  the  several  trespasses 
declared  on  for  other  purposes  and  on  other  occasions  than  those 
mentioned  in.  the  second  plea,  and  out  of  the  said  supposed  ways 
therein  mentioned :  and  also  for  that  the  defendant  committed 
the  trespasses  in  a  greater  and  more  excessive  manner  and 
degree  than  was  necessary  for  the  use  and  enjoyment  of  the 
said  supposed  ways.  The  rejoinder  took  issue  on  the  plaintiff's 
traverse  of  the  public  highway,  and  pleaded  not  guilty  to  the  new 
assignment;  upon  which  issue  was  joined.  And  at  the  trial 
before  Sutton,  B.  at  Worcester  Lent  assizes,  1806,  a  verdict  was 
found  for  the  plaintiff  upon  the  1st  and  2nd  issues,  with  Is. 
damages;  subject  to  the  opinion  of  this  Court,  as  to  the  2nd 
issue,  upon  the  following  case.  And  on  the  last  issue  a  verdict 
was  entered  for  the  defendant:  but  if  this  Court  should  be  of 
opinion  that,  as  the  pleadings  stood,  it  ought  to  have  been 
entered  for  the  plaintiff,  the  verdict  was  to  be  altered  accordingly 
with  Is.  damages. 
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Welch  The  spot  upon  which  the  trespass  (except  as  to  the  3rd  issue) 

Nabh.       was  committed  was  part  of  a  public  highway  within  the  parish  of 
Glaines,  in  the  hundred  of  Oswaldslow,  branching  out  of  the 
turnpike  road  which  leads  from  Worcester  to  Kidderminster,  and 
which  part  of  the  said  highway,  before  it  was  stopped  up,  passed 
close  by  the  gate  at  the  entrance  of  the  plaintiff's  dwelling-house, 
[  ♦396  ]      and  led  into  another  highway  called  Egg-lane,  about  275  *yards 
from  the  entrance  of  the  first  mentioned  highway.    Egg-lane 
itself  branches  out  of  the  turnpike  road  between  Worcester  and 
Kidderminster,   nearer  to  the  former  place  than   the    public 
highway  so  stopped  up,  and  communicates  with  the  upper  part 
of  that  highway.     (The  course  of  the  road  stopped  up  and  the 
course  of  Egg-lane  were  delineated  in  a  map  annexed  to  the  case, 
which  was  a  copy  of  that  enrolled  at  the  Sessions  with  the 
proceedings.)     On  the  Srd  of  September,  1803,  that  part  of  the 
highway   which  passed  by  the  plaintiff's  gate,   and  led  into 
Egg-lane,  was  stopped  up  by  the  authority  of  two  justices,  whose 
orders,  together  with  all  the  proceedings  respecting  the  said 
road,  were  duly  enrolled  by  the  clerk  of  the  peace  for  the  county 
of  Worcester.     The  orders  and  proceedings    enrolled    are    as 
follow :  (These  proceedings  were  all  set  out  at  length  in  the  case. 
They  were  in  substance,)  1st,  the  authority  of  the  plaintiff  Mr. 
Welch  of  Hawford  in  the  parish  of  Claines,  and  of  Mr.  Wall  of 
Worcester,  the  owners  of  the  land  described  in  the  plan  through 
which  part  of  the  road  in  question  was  described  as  intended  to 
be  diverted  and  turned,  consenting  to  the  making  and  continuing 
such  new  highway  through  their  said  lands.     Given  under  their 
hands  and  seals  the  17th  of  September,  1803.     The  2nd,  An 
order  under  the  hands  and  seals  of  T.  B.  and  G.  T.,  two  justices 
of  peace  for  the  county  of  Worcester,  stated  to  be  made  at  a 
special  Sessions  holden  at  Hawford  in  the  parish  of  Claines  in 
the  hundred  of  Oswaldslow  in  that  county ;  stating  that  "  On 
Friday  the  23rd  of  September,  1803,  having,  upon  view,  found 
that  a  certain  part  of  a  highway  within  the  said  parish  of 
Claines,  &c.  branching  out  of  the  turnpike  road  leading  from 
Worcester  to  Kidderminster,  &c.  in  a  north-eastwardly  direction 
[  ♦397  ]      by  the  side  of  and  close  to  the  gate  *at  the  entrance  to  the 
dwelling-house  of  Wm.  Welch,  Esq.  at  Hawford,  &c.,  and  leading 


VOL.  IX.]  1807.    K.  B.    8  EAST,  897—398.  481 

by  the  said  gate  in  the  same  direction  into  Egg-lane  in  the  said  Welch 
parish  to  a  certain  mill,  &c.  lying  between  that  part  of  the  high-  Nash. 
way  which  is  by  the  side  of  and  close  to  the  gate  at  the  entrance 
to  the  dwelling-house  of  the  said  Wm.  Welch  at  Hawford  afore- 
said, and  on  other  part  thereof  where  it  runs  into  and  adjoins 
the  said  lane  called  Egg-lane,  of  the  length  of  480  yards  or 
thereabouts,  and  particularly  delineated  and  described  in  the 
plan  annexed,  may  be  diverted  and  turned,  so  as  to  make  the 
same  more  commodious  to  the  public ;  and  having  viewed  a 
course  proposed  for  the  new  highway  in  lieu  thereof  through  the 
lands  of  the  said  W.  W.  and  S.  W.  &c.  both  situate  in  the  parish 
of  Claines  aforesaid,  and  along  the  said  lane  called  Egg-lane  to 
its  entrance  at  the  end  thereof  into  the  said  turnpike  road 
leading  from  Worcester  to  Kidderminster,  of  the  length  of  667 
yards  or  thereabouts,  and  of  the  breadth  of  14  feet,  particularly 
described  in  the  plan  hereto  annexed;  and  having  received 
evidence  of  the  consent  of  the  said  W.  W.  and  S.  W.  respectively 
to  the  said  highway  being  made  through  their  said  lands 
respectively  hereinbefore  described,  by  writing  under  their  hands 
and  seals  :  do  hereby  order  the  said  highway  to  be  diverted  and 
turned  through  the  said  lands  belonging  to  the  said  W.  W.  and 
S.  W.  and  along  the  said  lane  called  Egg-lane  to  the  end  thereof 
at  its  entrance  in  the  said  turnpike  road."  The  3rd,  An  order  of 
the  same  magistrates  and  of  the  same  date,  stating  that  they, 
being  the  justices  who  viewed  the  old  and  new  highways 
described  in  the  plan  annexed,  thereby  certified  that  they  had 
viewed  the  new  highway  therein  described,  and  that  the  same 
was  fit  for  travellers.  The  4th,  An  order  of  the  same  magistrates 
and  *of  the  same  date,  stating  that  they  having  "viewed  the  [  *''i^8] 
several  highways  described  in  the  plan  annexed,  and  made  an 
order  for  diverting  the  old  highway ;  and  being  satisfied  that  the 
new  highway  therein  described  is  properly  made  and  fit  for 
travellers,  did  thereby  order  the  said  old  highway,  lying  between 
that  part  of  the  said  highway  which  is  by  the  side  of  and  close  to 
the  gate  at  the  entrance  of  the  dwelling-house  of  W.  W.  Esq. 
situate  at  Hawford,  &c.  and  another  part  thereof  where  it  runs 
into  and  adjoins  Egg-lane,  also  situate  in  the  parish  of  Claines 
aforesaid,  of  the  length  of  480  yards  or  thereabouts,  and  of  the 
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Welch       breadth  of         feet  or  thereabouts  upon  the  average,  ae  appears 
NA8H.       by  the  said  plan,  to  be  stopped  up,  and  the  lands  and  soil  of  so 
much  thereof  which  lies  between  the  said  side  of  and  close  to  the 
gate  at  the  entrance  to  the  dwelling-house  of  the  said  W.  W.  on 
the  north-east  corner  of  a  shrubbery  of  the  said  W.  W.  to  be 
vested  in  the  said  W.  W.  whose  lands  adjoin  thereto,  in  exchange 
for  the  land  of  the  said  W.  W.  and  of  S.  Wall  of,  &c.  taken  for 
making    the   said    new    highway;    the    said    W.    W.    having 
compensated  and  satisfied  the  said  S.  W.  for  the  land  belonging 
to  him  the  said  8.  W.,  so  taken  for  making  part  of  the  new 
highway ;  and  the  said  W.  W.  having  also,  at  his  own  expense, 
completed  the  whole  of  the  said  new  highway ;  and  that  the  land 
and  soil  of  the  residue  of  the  said  road  which  lies  between  the 
north-east  corner  of  the  shrubbery  of  the  said  W.  W.  and  the 
place  where  it  runs  into  and  adjoins  Egg-lane  shall  be  sold  by 
the  surveyor  of  the  highways  of  the  said  parish  of  Claines,"  &c. 
Against  these  proceedings  and  orders  the  defendant  appealed  to 
the  Michaelmas  Quarter  Sessions  1803 ;  upon  which  appeal  the 
[  *399  ]      proceedings  and  orders  of  the  justices  were  confirmed.    *  After 
this  determination  of  the  appeal,  viz.  at  the  time  laid  in  the 
declaration,  the  defendant  came  with  his  servants  to  the  place 
where  the  road  had  been  stopped  in  pursuance  of  the  order  of 
the  magistrates,  and  cut  down  twenty-one  feet  of  railing  which 
had  been  placed  along  the  side  of  a  field  belonging  to  himself, 
from  which,  before  the  road  was  stopped  up,  he  passed  by  a  gate 
into  the  road  in  question.    He  also  cut  down  one  of  the  posts  to 
which  the  railing  was  fixed  ;  which  railing  and  the  post  stood  in 
a  ditch  along  the  side  of  the  defendant's  field,  the  soil  of  which 
ditch  belonged  to  the  defendant,  and  formed  no  part  of  the  road 
which  had  been  stopped  up.  On  the  part  of  the  defendant  it  was 
proved  that  at  the  time  when  the  road  which  passed  by  the 
plaintiff's  gate  was  stopped  up,  the  magistrates  had  only  widened 
the  course  of  Egg-lane,  by  throwing  into  it  those  several  pieces 
of  land  (all  on  tha  right-hand  side  of  Egg-lane)  given  up  by  the 
plaintiff  and  Mr.  Wall,  as  stated  in  the  proceedings ;  but  had  not 
otherwise  given  it  a  new  direction:  the  left-hand  side  of  Egg-lane 
remaining  as  before,  without  any  addition.    Egg-lane,  though  a 
carriage  road  before  this  alteration,  was  so  narrow  as  to  be 
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inconvenient  for  carriages  to  go  along  it,  and  was  in  almost  an  Wblch 
impassable  state,  until  it  was  put  into  complete  repair  by  the  nabh. 
plaintiff,  at  a  considerable  expense.  He  also  proved  that  Mr. 
Tuberville,  one  of  the  magistrates  by  whom  the  order  was  made, 
though  a  justice  of  the  county  of  Worcester,  (as  all  justices  are ; 
none  of  them  being  appointed  to  particular  hundreds ; )  and 
acting  therein,  did  not  at  that  time  reside  within  the  hundred  of 
Oswaldslow  ;f  and  that  though  there  were  other  acting  magis- 
trates residing  within  the  said  hundred  of  *Oswaldslow,  none  of  t*^^  ] 
these  were  summoned,  or  received  notices  to  attend  the  special 
sessions  at  which  the  several  orders  before  stated  were  made  by 
Mr.  Bund  and  Mr.  Tuberville.  To  this  evidence  adduced  by  the 
defendant  the  plaintifiTs  counsel  objected;  insisting  that  the 
orders  of  the  magistrates,  confirmed  upon  appeal  by  the  Court  of 
quarter  sessions,  were  conclusive  as  to  these  matters ;  and  that 
they  could  not  be  entered  into  in  this  action.  Mr.  Baron 
Sutton  however,  received  the  evidence,  subject  to  the  opinion  of 
this  Court.  The  questions  for  the  opinion  of  the  Court  were,  1st, 
whether  the  evidence  adduced  on  the  part  of  the  defendant,  and 
objected  to  by  the  plaintiffs  counsel,  were  properly  received. 
And  if  so,  2ndly,  whether  the  defendant  were  entitled  to  a 
verdict  on  the  second  issue.  And  Srdly,  whether  the  plaintiff 
were  entitled  to  a  verdict  on  the  last  issue ;  the  defendant  not 
having  justified  cutting  down  ^nd  removing  the  post  damage 
feasant  on  his  land.  This  caset  was  to  be  turned  into  a  special 
verdict  if  the  Court  should  so  direct. 

Puller,  for  the  plaintiff,  contended,  first,  that  the  whole 
proceedings  for  turning  the  road,  &e.  having  been  confirmed  on 
appeal  to  the  quarter  sessions,  to  which  jurisdiction  of  the 
subject  matter  was  given,  the  judgment  of  that  Court  was  con- 
clusive upon  the  right  of  all  parties;  and  its  propriety  could 
not  be  questioned  in  this  action.  It  is  insisted  however  that 
the  19th  sect,  of  the  General  Highway  Act,  13  Geo,  III.  c.  78, 
imposes  as  a  necessary  condition  on  the  exercise  by  the  magis- 
trates of  the  power  given  to  them  of  stopping  up  an  old  high- 

t  Thig  -waa  conaidered,  .upon  tha     the.  staitute  U  in  this  lespoct  only 
aj]g:iiment,  to  be  of  no  consequence ;      directory. 

I  I  2 
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Welch  way,  that  they  should  set  out  a  new  highway:  and  that 
Nash.  ^^^^  ^0  new  highway  has  in  fact  been  set  out,  but  only  an 
old  highway  widened  by  the  addition  of  detached  pieces  of  the 
[  ♦401  ]  land  adjoining  to  one  side  of  it.  But  whether  a  new  *road 
has  or  has  not  been  set  out  is  purely  a  question  of  fact,  and 
therefore  like  the  question,  whether  more  commodious  or  not 
to  the  public,  more  proper  for  the  consideration  of  the  sessions 
than  for  this  Court.  The  same  section  of  the  Act  says,  that  it 
shall  be  lawful  for  any  person  aggrieved  by  any  such  order  or 
proceeding  to  make  his  complaint  thereof  by  appeal  to  the  next 
sessions  after  the  order  made,  who  are  authorized  to  hear  and 
finally  determine  such  appeal :  and  if  confirmed  on  appeal,  the 
inclosures  may  be  made,  and  the  ways  stopped  up ;  and  the 
proceedings  thereupon  shall  be  binding  and  conclusive  to  all 
persons  whomsoever.  It  certainly  therefore  was  the  intention  of 
the  Legislature  to  give  the  sessions  conclusive  jurisdiction  over 
some  matters ;  and  it  is  difficult  to  imagine  any  subject  more 
proper  for  their  consideration  than  the  fact  of  a  new  road.  All 
through  the  orders  the  new  road  is  mentioned  as  contradistin- 
guished from  the  old  one  :  and  it  cannot  now  be  inquired  of,  how 
the  new  road  was  made.  In  Davidson  v.  GUI  f  the  order  of  the 
Justices  for  stopping  up  the  old,  and  setting  out  the  new  road, 
was  defective  upon  the  face  of  it,  in  not  following  the  form  pre- 
scribed in  the  schedule,  which  requires  the  length  and  breadth 
of  the  new  road  to  be  set  out ;  which  defect  it  was  considered 
might  be  taken  advantage  of  in  a  collateral  proceeding.  But 
here  the  proceedings  are  all  regular  upon  the  face  of  them. 
Supposing  however  that  the  setting  out  of  a  new  road  is  an 
indispensable  condition  of  the  power  of  the  magistrates  to  shut 
up  the  old  road ;  and  that  the  fact  of  setting  it  out  is  inquirable 
in  a  collateral  proceeding ;  he  contended  that  the  widening  of 
another  old  road,  so  as  to  make  it  more  commodious  to  the 
public,  would  satisfy  the  provision  of  the  Act. 

[  *4C2  ]  (Gbosb  and  Lawrence,  Justices,  asked  whether  if  *there  were 

two  roads  both  narrow  and  inconvenient,  leading  to  the  same 
place,  the  magistrates  could  not  order  one  of  them  to  be  widened, 

t  1  East,  U. 
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T¥ithoat  stopping  up  the  other  :  and  referred  to  the  16th  sect,  of       Welch 
the  Act,  which  expressly  gives  them  jurisdiction  to  widen  roads       Kash. 
which  are  inconveniently  narrow,  where  the  same  may  con- 
veniently be  done,  without  diverting  them.) 

That  section  applies  to  a  different  case,  where  no  consent  is 
necessary  of  the  owners  of  the  lands  over  which  the  new  road  is 
to  be  turned.  But  the  19th  sect,  which  gives  the  power  of  divert- 
ing an  old  road  with  such  consent,  does  not  in  terminis  impose  it 
as  a  condition  that  an  entire  new  road  shall  be  made  in  lieu  of 
the  old  one,  throughout  the  whole  course  of  it.  Nor  will  the  Court 
put  so  strict  an  interpretation  upon  the  words  when  so  much 
latitude  of  discretion  was  meant  to  be  left  to  the  Justices.  And 
here  there  is  a  new  road  running  parallel  with  the  old  highway 
along  Egg-lane. 

LoBD  Ellenbobouoh,  Gh.  J. : 

This  is  a  question  of  jurisdiction :  the  magistrates  have  only 
jurisdiction  conferred  on  them  in  a  given  case :  they  may  divert 
an  old  road,  so  as  to  make  it  nearer  or  more  commodious  to  the  * 
public;  that  is,  by  making  a  new  road.  The  whole  section 
contemplates  that  a  new  highway  is  to  be  made  in  lieu  of  the 
old  one  which  is  to  be  stopped  up ;  and  the  magistrates  can  only 
order  the  old  highway  to  be  stopped  up  on  the  condition  that 
a  new  highway  has  been  made  and  put  in  a  proper  state.  But 
what  diverting  or  turning  of  the  old  road  has  there  been  in  this 
case  ?  or  what  new  highway  has  been  given  in  lieu  of  the  old 
one  which  is  stopped  up?  The  facts  are  simply  these;  the 
magistrates  have  extinguished  and  stopped  up  one  old  road, 
and  have  enlarged  another  in  different  parts  of  *it :  but  the  [  *^^^  ] 
termini  a  quo  and  ad  quern,  and  the  direction  of  it,  remain  the 
same  as  before.  Increasing  the  width  of  one  old  highway  is 
neither  diverting  another  old  highway,  nor  making  a  new  one  : 
and  the  Justices  cannot  make  facts  by  their  determination  in 
order  to  give  to  themselves  jurisdiction,  contrary  to  the  truth  of 
the  case.  There  is  the  less  reason  too  for  saying  that  a  new 
highway  has  been  set  out  in  lieu  of  the  old  one,  because  Egg-lane 
has   not    been    widened    through  its  whole    course,    but    the 
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Welch  additions  are  only  made  in  patches;  so  that  if  the  old  course 
Nash.  ^^  ^^®  highway  there  were  stopped  up,  there  would  be  no  con- 
tinuity of  road  in  any  other  place  in  lieu  of  the  other  old  high- 
way which  has  been  stopped  up.  Therefore  however  desirous  we 
may  be  of  consulting  the  convenience  of  individuals  in  this 
respect,  in  a  case  too  where  we  may  reasonably  conclude  from 
the  adjudication  of  the  magistrates  in  sessions  that  the  alteration 
is  more  commodious  to  the  public  ;  yet  the  words  of  the  Act  are 
too  strong  to  get  over ;  and  we  cannot  extend  the  jurisdiction  of 
others  any  more  than  we  can  our  own. 

Grose,  J.  declared  himself  of  the  same  opinion  ;  and  referred 
to  the  16th  section,  as  pointing  out  the  distinction  between 
widening  an  old  road  ;  which  is  there  provided  for ;  and  divert- 
ing the  old  and  making  a  new  road  preparatory  to  stopping  up 
the  old  one ;  which  is  provided  for  by  the  19th  section. 

Lawrence,  J. : 

The  Justices  cannot  give  themselves  jurisdiction  in  a  particu- 
lar case  by  finding  that  as  a  fact  which  is  not  the  fact.  Suppose 
they  had  turned  the  road  through  a  man's  grounds,  without  his 
consent,  would  their  finding  the  fact  of  his  consent  give  them 
[  ♦404  ]  *  jurisdiction  under  this  section  when  the  Act  had  given  them 
none  ?  Or  suppose  they  had  turned  it  through  any  of  the  excepted 
places. t  The  words  of  the  19th  section  are  divert  or  turn; 
which  certainly  mean  altering  the  direction  of  the  road.  Then 
all  through  it  speaks  of  such  new  highway  in  contradistinction 
to  the  old  highway ;  that  means  such  new  highway  by  the  diver- 
sion or  turning  of  the  old  one.  The  widening  of  Egg-lane,  in 
different  parts,  which  was  a  highway  before,  does  not  answer 
the  description  of  a  new  highway  in  the  19th  section.  The  16th 
section  affords  a  comment  on  the  19th,  which  it  is  difficult  to  get 
rid  of;  for  the  latter  uses  the  words  diverted  and  turned,  as 
different  from  widened  and  enlarged  in  the  former  section. 

Le  Blanc,  J.  observed  that  the  fact  did  not  support  the 
argument. 

t  Ft.  8.  16. 
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PiUler  then  contended  that  the  plaintiflf  was  entitled  to  a      Wkloh 
verdict  on  the  new  assignment.  Nash. 

The  Court  said  they  were  with  him  on  that  point ;  for  that 
the  defendant  could  not  justify  under  the  general  issue  the  cutting 
the  posts  and  rails  of  another,  though  put  upon  the  defendant's 
own  soil. 

Martin  for  the  defendant  urged  that  if  one  fixed  posts,  &c. 
on  another's  land,  he  made  them  the  property  of  that  other : 
and  referred  to  Stead  v.  Gambled     But 

The  Court  said  that  was  a  case  of  costs,  and  not  of  pleading,  [  405  ] 
and  did  not  apply  to  the  present.  That  here  the  defendant 
makes  it  part  of  his  complaint,  that  the  plaintiff  had  put  his 
posts  and  rails  on  the  defendant's  land  across  the  highway :  and 
the  case  reserved  shews  that  the  posts  and  rails  were  meant  to 
be  stated  as  the  property  of  the  plaintiff:  the  cutting  them 
therefore  could  not  be  justified  under  the  general  issue. 

Postea  to  the  plaintiff  on  the  general  issue  to  the  new 
assignment :  and  a  verdict  to  he  entered  for  the 
defendant  on  the  other  issue. 


K.   B.  TRINITY    TERM. 


SCOTT  V.  SCHOLEY  and  Another.  isot. 

(8  East,  467—486.)  June^. 

A  mere  eqmtable  interest  in  a  term  of  years  cannot  be  taken  in        r  ^^^  -i 
execution  by  the  sberifF  under  a  writ  of  fieri  facias  at  the  suit  of  a 
judgment  creditor. 

[The  question  of  law  arising  in  this  case  sufficiently  appears 
from  the  judgment.] 

t  7  East,  32o.  But  it  was  no  part  stranger  in  another's  soil  transferred 
of  the  question  in  that  case  whether  the  property  in  them  to  the  owner  of 
a  wrongful  placing  of   rails  by  a     the  soil. 
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Scott  Lord  Ellenborouoh,  Ch.  J.  said  that  the  case  involved  a 

ScHOLET     question  of  great  magnitude  and  extent,  upon  which  it  was 

and  Another,  proper  for  the  Court  to  deliberate  before  they  pronounced  their 

[  483  ]       judgment.    The  case  therefore  stood  over  till  this  day,  when  his 
Lordship  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  against  the  defendants,  as 
sheriff  of  Middlesex,  for  a  false  return  of  nulla  bona  to  a  writ  of 
Jieii  facias  against  the  goods  and  chattels  of  George  Coleman, 
Esq.,  which  was  tried  before  me,  and  in  which  a  verdict  was 
given  for  the  plaintiff.  Upon  a  motion  for  a  new  trial,  it  was 
ordered  that  the  facts  should  be  stated  in  the  form  of  a  case  for 
the  opinion  of  the  Court.  (After  stating  the  material  facts  of 
the  case  his  Lordship  proceeded :) 

The  question  of  law  arising  out  of  these  facts  is,  whether 
the  residuary  beneficial  interest  of  Mr.  Coleman,  under  the 
trusts  upon  which  a  lease  for  years  in  the  new  theatre  in  the 
Hay-market,  and  the  apparatus,  &c.  belonging  to  the  same  had 
been  assigned,  and  which  remains  to  him,  after  satisfying  the 
several  debts  and  incumbrances  thereupon,  and  indemnifying 
the  trustees  acting  under  the  trust  deed,  were  liable  to  be  taken 
in  execution  by  a  writ  of  fieri  facias  for  the  debt  of  the  plaintiff, 
a  judgment  creditor?  Which  question  in  other  and  fewer  words 
amounts  to  this,  viz.,  whether  an  equitable  interest  in  a  term  of 
years  can  be  sold  under  a  fieri  facias  ?  The  sheriff's  authority  is 
[  **84  ]  derived  under  a  *writ,  by  which  he  is  commanded  to  cause  to  be 
made  of  the  goods  and  chattels  of  the  defendant  the  sum 
recovered ;  and  ^hich  sum  is  of  course  to  be  made  by  a  sale  of 
the  things  taken  under  the  execution.  If  the  sheriff  should  not 
be  able,  before  his  writ  is  returnable,  effectually  to  execute  it  in 
this  particular,  he  is  allowed  to  excuse  himself  by  returning 
that  the  goods  remain  in  his  hands  unsold  for  want  of  buyers  : 
upon  which  another  writ  issues,  commanding  him  to  expose  to 
sale  the  goods  so  remaining  in  his  hands  unsold.  The  language 
of  these  writs  and  return  evidently  imports,  that  the  goods  and 
chattels,  which  are  the  object  of  them,  are  properly  of  a  tangible 
nature,  capable  of  manual  seizure,  and  of  being  detained  in  the 
sheriff's  hands  and  custody,  and  such  also  as  are  conveniently 
capable  of  sale  and  transfer  by  the  sheriff,  to  whom  the  writ  is 
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directed,  for  the  satisfaction  of  a  creditor.    The  legal  interest  in       Soott 
a  term  of  years,  both  in  respect  of  the  possession  of  which  the     scholet 
leasehold  property  itself  is  capable,  and  also  in  respect  of  the  ^^^  Another, 
instrument  by  which  the  term  is  created  and  secured,  (both  of 
which  are  capable  of  delivery  to  a  vendee,)  has  been  always  held 
to  answer  the  description  of  the  writ,  and  to  be  saleable  there- 
mider.     (Dyer,  863  a.)    But  no  single  instance  is  to  be  found  in 
the  history  and  practice  of  the  Courts  of  common  law,  in  which 
an  equitable  interest  in  a  term  of  years  has  ever  been  recognized 
as  saleable  (seizable  of  course  it  cannot  be,)  under  a  fieri  facias. 
Besides,  what  locality  belongs  to  an  equitable  interest,  a  result- 
ing trust,  for  instance,  in  a  term  for  years,  so  as  to  render  it 
more  fitly  the  subject  of  execution  and  sale  by  the  sheriff  of  any 
one  county  than  another  ?    The  degree  of  inconvenience  which 
would  attend  the  sale  of  such  interests  by  the  sheriff,  although 
it  would  in  strictness  ^afford  no  argument  against  an  ascertained      [  *^86  ] 
legal  power  of  the  sheriff  on  such  a  subject,  is  a  sufficient  reason 
why  the  Court  should  anxiously  watch  the  extension  of  such 
power  in  a  case  in  any  respect  doubtful.    What  means,  in  any 
degree  adequate,  has  the  sheriff  of  taking  an  account  of  the 
actual  amount  of   the  incumbrances   thereupon,  or  of  ascer- 
taining the  extent  of  the  indemnities  which  the  trustees  may  be 
entitled  to  claim  ?  The  sale  of  such  an  interest,  if  it  were  to  be 
made  at  all  by  the  sheriff,  must  necessarily  be  made  under 
circumstances  of  still  greater  ignorance  and  uncertainty  as  to  its 
value,  than  attend  sales  of  any  other  description  of  property ; 
and  not  only  without  any  legal  means  of  delivering  a  present 
possession  of  the  thing  sold,  but  in  general  without  having  even 
the  type  or  instrument  of  any  legal  interest  whatsoever,  present, 
or  future,  in  the  subject  of  such  sale,  to  exhibit  to  the  sight,  or 
deliver  to  the  hands  of  a  purchaser.    It  has  indeed  been  urged 
in  argument,  as  an  inconvenience  on  the  other  side,  if  such 
equities  of  redemption  in  chattel  interests  shall  be  held  not  to  be 
saleable  under  an  execution  ;  that,  by  means  of  a  mortgage  of  the 
largest  leasehold  property  for  the  smallest  sum  imaginable,  such 
property  might  be  effectually  protected  and  withdrawn  from  the 
legal  claims  of  every  creditor.    But  the  inconvenience  in  the  case 
pat  does  not  extend  beyond  the  necessity,  which  such  a  step 
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Scott  would  occasion,  of  resorting  to  a  different  remedy,  to  be  applied 
ScBOLEY  m  another  court,  upon  a  bill  to  be  filed  by  the  judgment  credi- 
tor in  such  other  court,  for  the  purpose  of  obtaining  it.  In  a 
court  of  equity  he  might  be  let  in  to  redeem  such  mortgage 
incumbrances  as  stood  in  the  way  of  his  common  law  remedy  by 
execution ;  or  he  might  have  a  decree  for  the  sale  of  the  mort- 
[  *486  ]  gage  term  itself,  in  satisfaction  *of  his  rights  as  an  execution 
creditor.  Shirley  v.  Watts,  3  Atk.  200,  is  an  authority  for  this  pur- 
pose :  as  is  also  the  case  of  Burdan  and  Kennedy ,  8  Atk.  789. 
In  the  case  of  Lyster  v.  DoUand,  reported  in  8  Bro.  Chan.  Gases, 
480,  and  1  Ves.  jun.  481,  Lord  Thublow  was  at  last  of  opinion 
that  an  equity  of  redemption  of  a  term  could  not  be  taken  in 
execution ;  though  at  first,  under  an  apprehension  that  the 
language  of  the  10th  sect,  of  the  Statute  of  Frauds  applied  to 
such  a  case,  he  had  inclined  to  hold  otherwise.  But  the  very 
silence  of  that  statute,  which,  while  it  expressly  introduces  a  new 
provision  in  respect  to  lands  and  tenements  held  in  trust  for  the 
person  against  whom  an  execution  is  sued,  says  nothing  as  to 
trusts  of  chattel  interests,  affords  a  strong  argument  that  those 
interests  were  meant  to  continue  in  the  same  situation  and 
plight,  in  respect  of  executions,  in  which  both  freehold  and  lease- 
hold trust  interests  equally  stood  prior  to  the  passing  of  that 
statute.  In  the  absence  therefore,  of  any  authority  in  favour  of 
the  sale  of  such  an  equitable  interest  under  a  common  law 
execution  against  goods,  we  are  of  opinion,  upon  the  grounds 
already  stated,  that  the  sheriff's  return  of  nuUa  bona  in  this  case, 
where  the  defendant  in  the  execution  had  no  other  property 
besides  the  trust  property  in  question,  was  not  a  false  return  ; 
and  of  course  that  the  verdict,  which  has  been  obtained  by  the 
plaintiff  against  the  sheriff  in  this  case,  must  be  set  aside,  and  a 
new  trial  granted. 
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THE    MAYOE,    ALDERMEN,    BAILIFFS,    axd  isor. 

CITIZENS  OF  CARLISLE  v.  BLAMIRE  and  TYSON.      "^"Hl^' 

(8  East,  487—498.)  [  497  ] 

The  devisee  of  the  equity  of  redemption  (the  legal  fee  being  in  a 
mortgagee),  is  not  liable  in  covenant,  as  assignee  of  all  the  estate,  right, 
title,  and  interest,  of  the  original  covenantor.  Where  a  corporation 
declaring  in  covenant  by  their  modem  name,  stated  that  the  citizens, 
&c.  were  from  time  immemorial  incorporated  by  divers  names  of  incor- 
poration, and  at  the  time  of  making  the  indenture  by  A.  B.  declared  on, 
were  known  by  a  certain  other  name,  by  which  name  A.  B.  granted  to 
them  a  certain  watercourse,  and  covenanted  for  quiet  enjoyment :  held 
that  the  deed  granting  the  watercourse  to  them  by  such  name  was 
evidence  as  against  the  defendants,  who  claimed  under  the  grantor,  that 
the  corporation  was  known  by  that  name  at  the  time,  upon  an  issue 
taken  on  that  fact. 

[The  question  in  this  case  sufficiently  appears  from  the  judg- 
ment of  the  Court  delivered  by] 

LoBD  Ellekbobouoh,  Gh.  J. :  [  ^93  ] 

This  was  a  motion  to  set  aside  a  nonsuit  before  Mr.  Baron 
Sutton  at  Carlisle,  at  the  last  assizes  for  the  county  of  Cumber- 
land, in  an  action  of  covenant  brought  against  the  defendants, 
**  as  assignees  of  all  the  estate,  right,  title,  and  interest  of  one 
George  Denton  in  certain  grounds  called  Dentonholme  ;  "  which 
G.  Denton  heretofore,  by  an  indenture  dated  in  the  year  1654, 
had  granted  to  the  Mayor,  &c.  of  Carlisle  so  much  of  the  river  or 
water  of  Caldew,  running  along  his  lands  and  grounds  called 
Dentonholme,  as  should  be  sufficient  for  the  grinding  of  corn  and 
grain  at  all  times  at  their  mills ;  with  certain  other  Uberties  and 
powers  for  the  use  and  advantage  of  those  mills  :  and  had  coven- 
anted that  he,  his  heirs  and  assigns,  &c.  should  not  at  any  time 
or  times  thereafter  turn,  divert,  straiten,  or  obstruct,  or  cause  to 
be  turned,  diverted,  straitened,  or  obstructed,  any  part  of  the 
said  water  granted  as  aforesaid.  The  breach  was  assigned  in  the 
defendants  having,  after  these  lands  and  grounds  had  vested  in 
them  by  assignment,  wrongfully  and  injuriously  maintained  and 
continued  a  wear  or  dam,  before  then  wrongfully  erected  and 
placed  in  and  across  the  river  Caldew,  which  diverted  the  water 
to  the  prejudice  of  the  plaintiffs'  mills.    To  this  breach  the  defend- 
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The  Uatob,  ants,  amongst  other  pleas,  pleaded  in  bar,  that  "  all  the  estate, 

&C    OP  • 

Cab'lisle  ^^ghty  title,  and  interest  of  the  said  Geo.  Denton,  of  and  in  the 
blamibk  ^^  lands  and  grounds  called,  &c.  did  not  come  to  and  vest  in 
the  defendants  by  assignment  thereof,"  in  manner  and  form  as 
[  *^^  3  the  plaintiffs  had  alleged.  Upon  this  an  *issue  was  joined.  I 
forbear  to  state  any  of  the  other  pleas,  and  the  questions  arising 
thereupon,  as  the  Court  has  already  disposed  of  them,  upon  the 
argument  which  took  place  in  the  course  of  last  Term,  in  favour 
of  the  plaintiffs.  The  question  which  the  Court  then  reserved 
for  its  further  consideration,  and  which  was  the  point  upon 
which  the  nonsuit  at  the  assizes  proceeded,  is,  whether  this 
action  were  well  brought  against  the  defendants,  as  assignees  of 
''  all  the  estate,  right,  title,  and  interest  of  Geo.  Denton,"  the 
covenantor ;  it  appearing  that  one  Jonathan  Wilson  was,  at  and 
long  before  the  time  of  the  breach  of  covenant  complained  of, 
mortgagee  in  fee  of  the  lands  called  Dentonholme;  the  defen- 
dants being  only  seised  of  the  equity  of  redemption  thereof,  as 
devisees  of  one  Lucy  Dixon,  the  heir  of  G.  Denton.  Bent  also 
appeared  to  have  been  paid  to  Lucy  Dixon,  the  owner  of  the 
equity  of  redemption,  in  her  lifetime,  and  to  the  defendant  Tyson, 
as  her  devisee,  after  her  decease.  The  learned  Judge  was  of 
opinion  that,  under  the  circumstances  stated,  the  allegation  in 
the  plaintiffs'  declaration,  that  the  defendants  were  assignees  of 
all  the  estate,  right,  title,  and  interest  of  George  Denton,  the 
covenantor,  was  not  well  proved ;  and  the  plaintiffs  were  non- 
suited accordingly.  And  indeed,  considering  that  the  whole 
legal  estate  in  the  premises  was,  before  and  at  the  time  of  the 
breach  of  covenant  in  question,  vested  in  J.  Wilson,  the  mort- 
gagee ;  and  that  the  defendants,  the  devisees,  were  not  assignees 
of  any  part  of  that  legal  estate  therein  which  formerly  belonged 
to  G.  Denton,  the  covenantor ;  but  entitled  to  the  mere  equity 
of  redemption  thereof ;  it  is  impossible  to  say  that  the  defendants 
were  assignees  of  the  estate  of  G.  Denton,  within  the  sense  and 
meaning  of  the  terms  in  which  this  issue  is  framed ;  and  which 
[  *497  ]  terms  respect  *that  description  and  quality  of  estate  alone, 
namely,  legal  estate,  in  virtue  whereof  parties  are  at  all  liable  to 
actions  of  covenant,  as  assignees.  Upon  this  view  of  the  subject 
it  is  unnecessary  to  consider,  whether  Wilson,  the  mortgagee  in 
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fee,  could,  as  such,  be  deemed  liable  upon  this  covenant,  as  Thr  Matob, 
assignee  of  the  estate  of  the  grantor  Geo.  Denton ;  and  of  course  Carlisle 
equally  unnecessary  upon  this  occasion  to  impugn  or  confirm  the 
doctrine  laid  down  in  this  Court  in  the  case  of  Eaton  v.  Jaques^ 
Dougl.  455.  For  whether  a  mortgagee,  who  has  not  entered,  be, 
or  be  not  liable  to  an  action  of  covenant,  as  assignee  ;  it  is  quite 
clear  that  the  devisees  of  an  equitable  estate,  (which  is  the  only 
character  which  can  be  ascribed  to  the  defendants  upon  this 
record)  are  not  so.  Upon  this  short  ground,  therefore,  we  are  of 
opinion  that  the  nonsuit  must  be  sustained. 

As  to  the  point  which  was  urged  on  the  part  of  the  plaintiffs, 
that  the  mortgage  may  be  considered  as  void,  as  being  a  convey- 
ance, within  the  stat.  13  Eliz.  c.  5,  ''devised  and  contrived  of 
fraud,  covin,  &c.  to  the  end,  purpose,  and  intent  to  delay,  hinder, 
or  defraud  a  creditor  of  his  just  action,  damages,"  &c. ;  it  is 
sufficient  to  say,  that  the  suggestion  of  any  fraudulent  or  coven- 
ous  contrivance  or  purpose,  in  respect  to  this  mortgage,  between 
the  parties  thereto,  is  perfectly  gratuitous,  and  that  it  rests  upon 
no  apparent  foundation  of  fact  whatsoever.  It  does  not  however 
follow  from  what  has  been  laid  down,  that  the  plaintiffs  are 
remediless,  in  respect  to  the  injury  they  may  have  sustained :  it 
is  competent  to  them,  in  part,  to  redress  their  own  injury,  by 
abating  the  nuisance  which  has  been  erected  to  the  prejudice  of 
their  possessory  rights.  And  although  that  privity  of  legal  estate 
may  be  wanting,  which  will  enable  them  to  charge  *the  defen-  [  '^os  ] 
dants  as  assignees,  in  an  action  of  covenant ;  they  may  still,  in 
an  action  upon  the  case,  if  the  facts  will  warrant  it,  recover 
against  the  defendants,  as  strangers  and  wrong  doers,  a  com- 
pensation for  any  prejudice  done  to  the  exercise  and  enjoyment 
of  such  legal  rights,  as  the  plaintiffs  may  be  entitled  to  claim  and 
exercise,  and  have  heretofore  enjoyed,  under  the  deed  in  question : 
or  they  may  maintain  an  action  on  the  covenant  against  the  per- 
sonal representative  of  Geo.  Denton,  the  covenantor,  if  such  re- 
presentative can  be  discovered.  At  present  however,  the  rule 
nisi  for  setting  aside  the  nonsuit  in  this  case  must  be  discharged. 
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1807.  THE   KING  V.  JAMES  THEODORICK. 

'^'^^-  (8  East,  543—647.) 

r  543  -|  Where  the  whole  corporation  are  summoned  for  a  particular  purpose 

{e.g,  to  receive  the  resignation  of  a  common  councilman),  a  select  body, 
who  are  all  present  and  consenting,  may  at  the  same  meeting,  without 
any  particular  summons  to  them  for  that  purpose  in  their  select  capacity, 
proceed  to  an  election  of  a  common  councilman  in  the  place  of  the  other 
resigned;  the  power  of  election  being  in  such  select  body,  and  the 
charter  not  requiring  any  previous  summons. 

Lord  Ellenborough,  Gh.  J.  delivered  the  judgment  of  the 
Court  in  this  case,  which  had  stood  over  for  consideration. 

This  was  a  rule  to  show  cause  why  an  information  in  nature  of 
quo  warranto  should  not  be  granted  against  the  defendant,  for 
usurping  the  office  of  one  of  the  common  councilmen  of  the 
borough  of  Thetford.  The  defendant  had  been  elected  to  fill  a 
vacancy  in  the  common  council,  made  by  the  resignation  of  one 
John  Theodorick.  The  right  of  election  to  vacancies  in  the  com- 
mon council,  under  the  charter,  is  in  the  mayor,  recorder,  (or 
deputy  recorder,)  and  the  coroner.  The  election  of  the  defen- 
dant was  made  by  the  Mayor,  Eecorder,  and  Coroner,  unani- 
mously, on  the  day  on  which  John  Theodorick  had  resigned,  and 
after  such  resignation  had  been  accepted  at  a  meeting  of  the 
body  at  large,  duly  assembled,  on  summons,  for  the  purpose  of 
accepting  such  resignation :  but  (as  appears  to  us  on  the  affida- 
vits) there  had  been  no  previous  summons  of  the  select  body,  viz. 
of  the  Mayor,  Eecorder,  and  Coroner,  for  the  purpose  of  electing 
a  successor  in  the  common  council  to  the  person  whose  resigna- 
tion had  been  so  accepted :  but  all  of  them  being  met,  as  a  part 
of  the  body  at  large,  for  the  purpose  of  accepting  the  resignation 
above-mentioned,  they  afterwards  continued  together,  and  unani- 
mously agreed  to  proceed  to  fill  up  the  vacancy  in  the  common 
council  made  by  such  resignation ;  and  accordingly  elected  the 
defendant.  It  has  been  argued  in  support  of  the  rule,  that  this 
election  was  invalid,  for  want  of  a  previous  special  suxmnons 
[  *oU  ]  to  the  *electors  for  the  purpose  of  this  election.  And  indeed  if 
a  summons  of  any  kind  had  been  specially  required  by  the 
charter,  a  compliance  therewith  would  have  been  strictly  neces- 
sary in  order  to  have  rendered  the  election  valid.    But  as  the 
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charter  is  silent  on  this  head,  previous  summons  is  only  neces-  The  Eiko 
sary  for  the  purpose  of  preventing  an  election  from  taking  plac6  theodo- 
by  surprise,  i.e.,  by  some  of  the  electors,  without  due  means  of  ^^^^' 
attendance  upon  that  occasion  being  equally  afiforded  to  all  the 
others.  But  due  and  equal  means  of  attendance  cannot  be  said 
to  have  been  wanting,  for  any  effective  purpose,  when  all  the 
electors  have  been  actually  present,  and  have,  without  objection 
on  the  part  of  any  one  of  them,  consented  to  proceed,  and  have 
in  fact  proceeded,  to  an  election,  and  have  unanimously  concurred 
in  the  object  of  such  election ;  as  was  the  case  in  the  present  in- 
stance. The  case  of  The  King  v.  The  Mayor y  dc,  of  Carlisle  (1 
Str.  385)  was  strongly  urged  in  support  of  the  rule.  The  ques- 
tion there  arose  upon  a  return  to  a  mandamus  to  restore  one 
Poulter  (his  name  in  the  record  is  Goultherd,)  a  capital  citizen  of 
Carlisle,  who  had  been  amoved  by  the  Mayor  and  aldermen,  in 
whom  the  power  of  amotion  resided  under  the  charter.  It 
appeared  that  the  common  council,  of  which  body  the  Mayor  and 
aldermen  are  a  part,  being  assembled  on  summons,  the  Mayor 
and  aldermen  had  afterwards,  without  having  been  ever  sum- 
moned in  the  latter  character,  proceeded  to  exercise  the  power  of 
amotion  which  belonged  to  them  in  that  character,  in  respect  to 
Poulter,  on  account  of  his  not  having  attended  the  coimmon 
council  that  day  :  and  the  Chief  Justice  (Pratt)  is  reported  to 
have  said,  ''  That  the  Mayor  and  aldermen  could  do  no  8kcts  un- 
less they  met,  only  as  such,  upon  a  regular  summons  for  that 
purpose."  That  ***  As  they  had  distinct  authorities,  they  must  [  '545  ] 
be  summoned  in  their  distinct  capacities."  That  as  there  was 
no  summons  to  meet,  as  Mayor  and  aldermen  only,  the  conse- 
quence was,  that  the  acts  done  by  them  in  that  distinct  capacity 
were  void.  And  the  Chief  Justice  is  stated  afterwards  to  have 
delivered  the  opinion  of  the  Court,  that  the  removal  in  that  case 
was  not  regular ;  for  that  there  should  have  been  a  summons 
''to the  Mayor  and  aldermen  to  meet  in  their  distinct  capacity." 
And  indeed  if  the  doctrine,  which  is  reported  to  have  been  laid 
down  in  that  case,  had  been  applied  to  one  similarly  circum- 
stanced with  the  present,  in  respect  to  the  attendance  of  all  the 
members  of  which  the  select  body  consisted,  it  would  have  had 
great  weight  in  deciding  the  question  now  before  ds.    But  upon 
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Tbb  Kiko    looking  at  the  facta  of  that  case,  as  they  are  stated  in  the  original 
Thbodo-     record  of  the  mandamus  and  return  in  the  Crown-Office,  and 
^^^'       with  reference  to  which  the  language  of  the  Court  is  to  be  under- 
stood, it  appears  that  the  articles  of  charge,  upon  which  the 
amotion  was  founded,  were  exhibited  against  him  to  the  Mayor 
and  major  part  of  the  aldermen  only,  (the  Mayor  and  major  part 
of  the  aldermen  then  being  assembled;)  and  that  such  Mayor 
and  major  part  of  the  aldermen  so  assembled  adjudged  him 
guilty,  and  amoved  him.     So  that  this  case  differs  from  that  of 
The  King  v.  Carlisle  in  the  very  essential  circumstance,  that  all 
the  electors  entitled  to  summons,  and  who  could  by  any  possi- 
biUty  have  been  present  upon  any  summons,  were  in  fact  present 
in  this  instance,  and  consenting  to  the  proceeding  in  all  its 
parts :  whereas  in  that  of  The  King  v.  The  Mayor  of  Carlisle,  a 
major  part  only  were  present ;  and  for  all  that  appears  a  major- 
ity only  of  such  major  part  might  have  concurred  in  the  amotion 
[  •546  ]      then  in  question.     *In  the  case  of  Sir  Chr.  Musgrave  v.  Nevinson, 
(2  Ld.  Baymond,  1858)  which  was  the  case  of  an  election  of  an 
alderman  by  the  common  council  at  an  accidental  meeting ; 
upon  a  trial  at  bar,  before  Lord  Ch.  J.  Pratt  and  the  other  Judges 
of  that  Court,  it  was  held  by  the  Court,  "  that  in  the  case  of  such 
an  accidental  election,  every  member  who  had  a  right  to  vote 
ought  to  be  present  and  assent."     The  Court  thereby  clearly  in- 
timating their  opinion  to  be,  that  if  every  member  of  the  com- 
mon council,  (the  elective  body,)  had  been  present,  and  assenting, 
the  election  would  have  been  good :  and  which  expressly  agrees 
with  what  Lord  Chief  Justice  Pabkeb  is  supposed  to  have  said  in 
The  King  v.  Strang etvays,  Hil.  1  Geo.  L,  according  to  the  state- 
ment of  that  case  by  Lord  Habdwigke  in  his  judgment  in  The 
King  v.  The  Mayor,  dr.  of  Shrewsbury,  (Bep.  temp.  Hardw.  151), 
That  was  a  motion  for  an  information  in  quo  warranto  for  having 
exercised  the  office  of  capital  burgess  of  Bridport.    And  the  ques- 
tion was,  whether  he  were  duly  elected  ?    The  case  was  much 
debated  ;  and  it  was  expressly  the  opinion  of  Lord  Pabkbb  and 
the  whole  Court,  that  '*  when  the  acts  are  to  be  done  by  a  select 
number,  notice  must  be  given  of  the  time  of  meeting ;  and  that 
it  is  to  do  some  corporate  act ;  though  what  particular  corporate 
act  need  not  be  specified :  and  in  such  case  the  acts  of  a  majority 
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would  bind  the  whole  body :  or,  if  all  were  present,  though  by 
accident,  and  without  notice,  their  acts  would  be  good  :  but  the 
acts  of  a  majority,  present  by  accident,  would  not  be  binding." 
And  in  the  case  of  The  King  v.  Wake,  1  Barnard.  80,  the  Lord 
Chief  Justice  (Lord  Raymond)  is  stated  to  have  said  on  the  sub- 
ject of  notice,  "  that  wherever  notice  is  given  for  one  particular 
business  only,  the  body  cannot  go  on  to  other  business,  unless 
*the  whole  body  is  met,  and  it  is  done  by  consent."  Upon 
these  authorities,  impugned  as  we  now  find  by  no  direct  authority 
to  the  contrary,  as  well  as  upon  the  reason  of  the  thing,  we 
think  that  the  election  of  the  defendant,  made  by  the  whole 
select  body  present  and  consenting,  was  well  made ;  and  that  the 
rule  nisi  for  an  information  in  qiw  warranto  against  him  should 
be  discharged. 


The  KiNa 

r. 
Thsodo- 

BICK. 


[  •547  1 


KOBEKTS  V.  MONKHOUSE. 

(8  East,  647.) 

Seirice  of  notice  of  plea  filed  on  a  Sunday  is  void  by  construction  of 
tbe  statute  29  Car.  II.  c.  7,  s.  6,  which  avoids  all  process,  &o.  served  on 
that  day. 

Upon  a  rule  for  setting  aside  the  proceedings  for  irregularity, 
the  question  was.  Whether  the  service  on  a  Sunday  of  notice  of 
plea  filed  were  irregular;  which  it  was  contended  to  be  by 
Wigley;  the  stat.  29  Car.  II.  c.  7,  s.  6,  having  declared  void  the 
service  of  any  writ,  process,  warrant,  &c.  upon  a  Sunday. 
Barrow  said  that  a  notice  of  this  sort  was  not  process,  and 
therefore  not  within  the  statute.  And  in  Walgrave  v.  Taylor  t 
two  Judges,  against  one,  thought  that  the  delivery  of  a 
declaration  on  a  Sunday  was  not  within  the  Act ;  such  delivery 
being,  as  they  said,  but  quasi  a  notice,  and  as  a  letter ;  and  not 
process.    But  by 


1807. 
Jujie  15, 


[547] 


LoKD  Ellbnborottoh,  Ch.  J.  : 

All  notices  on  which  rules  are  made  are  process  in  respect  to 


t  1  Ld.  Bay.  705. 
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RoBEBTs      the  subject-matter ;  not  indeed  process  with  respect  to  the  writ ; 
MoNKHousB.  but  process  in  respect  to  the  rule. 

Et  per  Curiam  :  Rule  absolute  A 


1807.  GOULD   AND   Others  v.  EOBSON  and  KEYMER. 

'^^^-  (8  East,  676—580.) 

r  gyg  1  If  the  holder  of  a  bill  of  exchange  when  due,  after  taking  part  pay- 

ment from  the  acceptor,  agree  to  take  a  new  acceptance  from  him,  for 
the  remainder,  payable  at  a  future  date,  and  that  in  the  meantime  the 
holder  shaU  keep  the  original  bill  in  his  hands  as  a  security,  such 
agreement  amounts  to  giving  time  and  a  new  credit  to  the  acceptor, 
and  discharges  the  indorser,  who  was  no  party  to  such  agreement; 
though  the  drawer  might  have  had  no  effects  in  the  hands  of  the 
acceptor. 

One  Hudson  drew  a  bill,  dated  the  29th  of  September,  1806, 
for  766i.,  at  three  months,  on  Iselin,  which  was  accepted  by  him, 
and  was  payable  to  Eichardson  or  order ;  who  indorsed  it  to  the 
defendants  ;  and  these  indorsed  it  to  the  plaintiffs  ;  who  held  it 
when  it  became  due,  and  applied  to  the  acceptor  for  payment, 
and  agreed  to  receive  from  him  about  half  the  amount,  and  to 
draw  a  bill  on  him  for  the  remainder,  payable  at  a  future  short 
date,  I  which  he  accepted ;  and  that  until  such  last-mentioned 
[  *o77  ]  bill  was  paid  they,  the  plaintiffs,  should  keep  *the  original  bill 
in  their  hands  as  a  security.  And  the  second  bill  being  after- 
wards dishonoured  by  the  acceptor,  the  plaintiffs,  the  indorsees 
of  the  original  bill,  brought  this  action  on  the  bill  against 
the  defendants  as  indorsers;  who  resisted  payment,  on  the 
ground  that  the  plaintiffs  had  given  time  to  the  acceptor,  by 
which  they  were  discharged.  To  this  it  was  answered,  that  the 
plaintiffs  had  only  endeavoured  to  get  as  much  as  they  could 
from  the  acceptor,  which  was  so  much  in  discharge  of  the 
indorsers ;  and  that  the  delay  that  had  intervened  was  in 
attempting  to  secure  the  remainder.  And  the  plaintiffs  also 
attempted  to  shew,  that  no  injury  in  fact  had  arisen  to  the 

t  The  statute  haying  absolutely  by  not  objecting  in  the  first  instance, 

avoided  the  service  of  process  on  a  Taylor  y.  Phillij)a,   6  B.  B.  575   (3 

Sunday;  such  service  cannot  be  made  East,  155). 

good  by  any  waiver  of  the  defendant  |  Qu,  a  month. 
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defendants  from  the  delay;  for  that  there  was  cross  paper  Gould 
existing  at  the  time  between  the  latter  and  the  acceptor.  But  bobsok. 
this  was  denied  by  the  defendants  ;  and  the  evidence  did  not  go 
to  shew  how  the  balance  of  that  account  stood.  But,  on  the 
other  ground,  it  appeared  to  Lord  Ellenborough  at  the  trial 
merely  as  a  case  of  getting  part  payment  from  the  acceptor, 
without  any  injurious  laches  on  the  part  of  the  plaintiffs  to  the 
prejudice  of  the  defendants ;  and  under  that  impression  a 
verdict  was  found  for  the  plaintiffs.  The  above-mentioned  facts 
were,  however,  afterwards  brought  neatly  before  the  Court, 
disentangled  from  the  collateral  circumstances  of  the  case,  upon  a 
motion  for  a  new  trial  by 

The  Attorney-Generaly  (with  whom  was  Marryat)  who 
shewed  that  this  amounted  to  a  giving  time  to  the  acceptor  by 
the  holders  of  the  bill,  which  precluded  them  from  resorting 
afterwards  to  the  defendants,  as  indorsers :  for  the  situation  of 
the  latter  was  thereby  altered ;  they  not  having  an  opportunity 
of  enforcing  their  claim  upon  the  acceptor,  so  soon  as  they  would 
otherwise  have  had,  *if  they  had  had  earlier  notice  of  the  [  *''78  1 
dishonour  of  the  bill.  And  he  referred  to  Tindal  v.  Brown  i  for 
the  general  rule,  that  if  the  holder  give  time  to  the  acceptor  of  a 
bill  after  it  is  dishonoured,  the  indorser  is  thereby  discharged : 
and  to  Rees  v.  Berrington,l  where  it  was  held,  that  an  obligee 
of  a  bond  with  a  surety  (which  he  assimilated  to  the  case  of  an 
indorser  who  was  surety  to  the  indorsee  for  the  acceptor)  taking 
notes  from  the  <  principal  and  giving  him  further  time,  without 
communication  to  the  surety,  discharged  the  latter,  whose  situa- 
tion was  thereby  altered:  also  to  Walwyny,  St.  Qutnttn,§  and 
EnffUsh  V.  Darley,\\  where  the  entering  into  a  new  agreement 
with  the  acceptor  for  securing  the  payment  of  the  bill  was 
considered  as  a  discharge  by  the  holder  of  the  other  parties  on 
the  bill. 

A  rule  nisi  having  been  granted ;  Lord  Ellenborough,  Gh.  J. 
after  reporting  the  facts,  said,  that  his  opinion  had  been  formed 

t  I  B.  E.  171  (1  T.  R.  167).  §  1  Bos.  &  P.  652,  6. 

X  3  B.  E.  3  (2  Yes.  Jun.  540).  ||  d  E.  E.  543  (2  Bos.  &  P.  61). 
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Gould  at  the  trial  upon  considering  this  merely  as  a  case  of  part  pay- 
RoBso».  ment  by  the  acceptor;  which  of  itself  would  not  have 
discharged  the  indorser ;  but  that  if  the  holder  had  made  any 
bargain  with  the  acceptor  for  giving  him  further  time  for 
payment,  as  the  case  now  appeared  to  be ;  thereby  not  only 
binding  himself  but  all  others  whose  names  were  upon  the  bill 
from  suing  upon  it  while  it  was  in  his  hands;  he  put  the 
indorsers  in  a  different  situation  from  what  they  were  entitled  to 
be  in ;  and  could  not  therefore  refer  back  to  them,  when  the 
acceptor  failed  to  fulfil  the  new  contract  he  had  entered  into  with 
him. 

[  679  ]  Park  and  Bowen  however  still  pressed  to  shew  cause  against 

the  rule;  alleging  that  the  acceptor  having  no  effects  of  the 
drawer's  in  his  hands ;  but  this  being  merely  an  accommodation 
bill  between  those  two ;  no  injury  could  arise  to  the  drawer  or 
indorsers  from  the  delay ;  which  differed  this  from  the  other 
cases.  They  admitted,  that  it  had  been  ruled  in  Tindal  v.  Brovm^ 
that  if  time  were  given  to  the  acceptor,  it  discharged  the 
indorser;  though  the  principal  point  there  was  as  to  the 
reasonableness  of  the  time :  and  that  this  was  followed  up  by 
English  v.  Darley;  but  it  did  not  appear  in  the  latter  case  but 
that  the  indorser  might  have  been  damnified  by  the  giving  time 
to  the  acceptor.  In  the  subsequent  case,  however,  of  Clark  v. 
Devlin^\  the  Court  of  G.  P.  held,  that  if  the  holder  gave  notice 
to  the  drawer  of  his  intention  to  take  a  security  from  the 
acceptor,  and  the  drawer  made  no  objection ;  that  should  not 
discharge  him ;  because,  as  some  of  the  Judges  there  said,  the 
drawer  was  not  injured ;  and  that  the  ground  of  discharge  in 
these  cases  was,  that  the  holder  by  giving  time  to  the  acceptor 
did  an  act  by  which  the  drawer  was  injured.  But  the  drawer 
cannot  be  injured  where  he  had  no  effects  in  the  hands  of  the 
acceptor  at  the  time;  and  therefore  the  principle  of  those  cases 
does  not  apply  to  the  present. 

Lord  Ellenborotjgh,  Gh.  J. : 
How  can  a  man  be  said  not  to  be  injured  if  his  means  of 

t  7  E.  B.  193  (3  Bob.  &  P.  363). 


VOL.  IX.:  1807.    K.  B.    8  EAST,  579—580.  501 


K.   B.   MICHAELMAS  TERM. 


suing  be  abridged  by  the  act  of  another?    If  the  plaintiffs,       Gould 

holders  of  the  bill,  had  called  immediately  apon  the  defendants      bobsok. 

for  payment  as  soon  as  the  bill  was  dishonoured,  they  might 

immediately  have  sued  the  acceptor  and  the  other  parties  on  the 

bill.     I  had  some  doubts  at  the  trial,  but  am  inclined  to  think 

♦now  that  time  was  given.     The  holder  has  the  dominion  of  the      [  *^^^  ] 

bill  at  the  time :  he  may  make  what  arrangements  he  pleases 

with  the  acceptor ;  but  he  does  that  at  his  peril :  and  if  he 

thereby  alter  the  situation  of  any  other  person  on  the  bill  to  the 

prejudice  of  that  person,  he  cannot  afterwards  proceed  against 

him.     As  to  the  taking  part  payment,  no  person  can  object  to 

it,  because  it  is  in  aid  of  all  the  others  who  are  liable  upon  the 

bill :  but  here  the  holder  did  something  more :  he  took  a  new 

bill  from  the  acceptor,  and  was  to  keep  the  original  bill  till  the 

other  was  paid.     That  is  an  agreement  that  in  the  meantime  the 

original  bill  should  not  be  enforced  :  such  is  at  least  the  effect  of 

the  agreement;    and  therefore  I  think  time  was  given.      His 

Lordship  then  observed,  that  in  strictness  the  defendants  were 

entitled  to  enter  a  nonsuit;  the  objection  having  been  taken  at 

the  trial :  but  that  if  the  plaintiff's  counsel  thought  he  could 

alter  the  present  state  of  the  facts  upon  a  new  trial,  he  might 

take  it  in  that  shape  on  payment  of  costs.    This,  however,  was 

afterwards  waived,  as  I  was  informed,  and  judgment  of  nonsuit 

was  entered. 


DOE,   ON  THE  Demise  of  WEBB  v.  DIXON-  iso;. 

(9  East,  15—16.)  ^f^^ 

Under  a  lease  for  fourteen  or  seven  years,  the  lessee  only  has  the         [  15  1 
option  of  determining  it  at  the  end  of  the  first  seven  years;  every 
doubtful  grant  being  construed  in  favour  of  the  grantee. 

The  defendant  held  the  premises,  for  which  this  ejectment 
was  brought,  situated  in  Cornwall,  as  tenant  at  rack-rent,  under 
a  lease,  the  habendum  of  which  was  for  14  or  7  years.  Notice 
was  given  by  the  landlord  to  determine  the  lease  at  the  end  of 
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Doe  the  first  seven  years  ;  and  the  question  was,  whether  by  this 
Dixon.  mode  of  demise  an  option  were  reserved  to  the  landlord  as  well 
as  to  the  tenant,  of  determining  the  lease  at  the  end  of  seven 
years,  or  whether  the  tenant  alone  had  such  option.  At  the 
trial  before  Lawrence,  J.  at  Bodmin,  there  was  cited,  in  support 
of  the  lessor's  right  to  bring  the  ejectment  at  the  end  of  the 
seven  years,  Goodright  y,  Richardson, \  where  it  was  considered  to 
be  the  intention  of  the  parties  under  such  a  demise,  that  either 
might  determine  it  at  the  end  of  the  first  period.  And  the 
rule  of  construction  there  laid  down,  it  was  said,  was  most 
consonant  to  the  modem  consideration  of  leases  at  rack-rent, 
regarding  them  as  mutual  contracts,  equally  beneficial  to  both 
parties,  and  not  merely  as  grants  from  the  lessors  to  the  lessees; 
in  which  view  the  old  rule  of  construction  was  applied  to  them, 
that  every  grant  should  be  taken  most  strongly  against  the 
[  *16  ]  grantor  and  for  the  benefit  of  the  grantee.  *0n  the  other  hand 
it  was  observed,  that  this  was  not  the  point  in  judgment  in  that 
case,  but  an  obiter  opinion  only :  and  that  the  contrary  was 
decided  in  the  subsequent  case  of  Dann  v.  Spurrier,  I  which  was 
a  case  sent  by  the  Lord  Gh.ancellor  for  the  opinion  of  the  Court 
of  G.  B. ;  and  underwent  much  consideration ;  and  where  it  was 
finally  held  and  certified,  that  on  a  lease  granted  for  7,  14,  or 
21  years,  the  lessee  alone  had  the  option  of  determining  it  at  the 
end  of  7  or  14  years  :  and  that  went  upon  the  old  principle  of 
law  in  favour  of  grantees,  where  the  grant  was  doubtful.  The 
learned  Judge  held  himself  bound  by  this  last  determination,  and 
nonsuited  the  plaintiff. 

Lensy  Serjt.  now  moved  to  set  aside  the  nonsuit,  and 
brought  these  conflicting  authorities  in  review  before  the  Court. 
But  by 

Lord  Ellenborough,  Ch.  J.  : 

All  doubts  which  might  at  one  time  have  existed  on  the 
subject  are  concluded  by  the  decision  in  the  Court  of  Common 
Fleas,  which  was  made  upon  full  consideration  of  the  case  in 
this  Court,  and  the  antecedent  authorities ;  and  which  proceeded 

t  3  T.  E.  462.  t  7  E.  E.  797  (3  Bob.  &  P.  399,  442). 
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upon  the  application  to  leases  of  the  general  principle,  that        Doe 
where  the  words  of  a  grant  are  doubtful,  they  are  to  be  construed       mxois, 
in  favour  of  the  grantee:  and  that  was  certified  to  the  Lord 
Chancellor,  who  must  be  taken  to  have  been  satisfied  with  the 
decision. 

Per  Curiam  :  Rule  refused. 


DOE,    ON     THE     Demise    op    EICHAED    OTLEY    v.      ^}^^' 

'  iNoc.  25. 

CATHAEINE  MANNING,  Widow,  and  8-  GOOM.  — 

(9  East.  59—71.)  [  ^^  3 

A  Toluntary  settlement  of  lands  made  in  consideration  of  natural 
loye  and  affection  is  void  as  against  a  subsequent  purchaser  for  a 
valuable  consideration;  thougb  with  notice  of  the  prior  settlement 
before  aU  the  purchase-money  was  paid  or  the  deeds  executed;  and 
though  the  settlor  had  other  property  at  the  time  of  such  prior  settle- 
ment, and  did  not  appear  to  be  then  indebted,  and  there  was  no  fraud 
in  fact  in  the  transaction;  for  the  law,  which  is  in  all  cases  the  judge 
of  fraud  and  covin  arising  out  of  facts  and  intents,  infers  fraud  in  this 
case,  upon  the  construction  of  the  stat.  27  Eliz.  c.  4.t 

In  ejectment  for  certain  messuages  and  premises  at  St.  Mary 
Magdalen,  Bermondsey,  in  Surrey ;  a  verdict  was  found  for  the 
defendants,  subject  to  the  opinion  of  the  Court  on  the  following 
case.  Thomas  Clendon,  being  seised  in  fee  of  the  premises  in 
question,  by  his  will  of  the  6th  of  March,  1750,  duly  executed 
and  attested,  demised  the  premises  (amongst  others)  to  his 
nephew  William  Clendon  for  life ;  remainder  to  trustees  during 
W.  C.'s  life  to  preserve  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  W.  C.  successively  in  tail  male  ;  remainder 
to  the  testator's  nephew,  Owen  Manning,  for  life  ;  remainder  to 
trustees  during  0.  M.'s  life  to  support  contingent  remainders  ; 
remainder  to  the  first  and  other  sons  of  0.  M.  successively  in 
tail  male ;  remainder  to  his  own  right  heirs  for  ever :  and  gave 
the  usual  powers  of  leasing,  in  possession,  at  rack  rents,  for 
21  years;  and  also  power  to  each  of  the  devisees,  when  in 
actual  possession,  to  settle  upon  such  person  as  he  should  marry, 

t  This  decision  haa  been  cited  in  38  L.  T.  N.  S.  369 ;  Godfrey  v.  Foole 

modem  cases  as  having  settled  the  (1888)   13  App.   Cas.  497,   jOo,   57 

rule.     See  Trowdl  v.  Shenton  (1878)  L.  J.  P.  0.  78,  58  L.  T.  685.— E.  C. 
8  Ch.  D.  318,  325,  47  L.  J.  Ch.  738, 
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Dob  dem. 
Otlky 

Manning 
and  Another. 


[•60] 


for  her  jointure,  premises  of  the  yearly  value  of  80Z.  for  every 
1,000Z.  he  should  receive  with  such  wife.     The  testator  died 
seised  of  the  premises  in  1751 ;  and  Wm.  Clendon,  his  nephew, 
died  in  March  1764,  without  issue,  whereby  the  estate  descended 
to  0.  Manning,  the  next  tenant  for  life,  in  remainder.    By 
indenture  of  bargain  and  sale  of  the  25th  of  Nov.  1782,  duly 
inroUed  in  C.  B.,  between  Owen  Manning  and  George  Owen 
Manning,  his  eldest  son,  of  the  1st  part,  T.  Green  of  the  2nd 
part,  and  P.  Wilson  of  the  8rd  part,  Owen  Manning  and  George, 
his  son,  sold  and  conveyed  *the  premises  to  Green  in  fee,  to  the 
intent  that  he  might  become  tenant  thereof,  for  the  purpose  of 
suffering  a  recovery,  to  the  use  of  0.  Manning  and  his  assigns 
for  life ;  remainder  to  the  said  G.  0.  Manning  in  fee :  and  a 
recovery  was  accordingly  suffered  in  Hil.  Term,  28  Geo.  III. 
On  the  15th  of  March,  1788,  G.  0.  Manning  died  intestate  and 
without  issue ;  whereby  the  reversion  in  fee  descended  to  John 
Manning  his  brother  and  heir  at  law.    By  indentures  of  lease 
and  release  of  the  11th  and  12th  of  April,  1788,  between  Owen 
Manning,    who  was    then    in    possession,   of    the    first    part, 
the    said   John   Manning  of   the    second   part,  and  W.    Gill 
and    H.    8.    Gill    of    the    third    part ;    reciting    the    former 
indenture  of  bargain  and  sale,  and  the  recovery,  and  the  death 
of  G.  0.  Manning,  and  that  divers  other  messuages..  &c.  having 
in  like  manner  descended  to  the  said  John  Manning,  he  was 
desirous   of    making   some  settlement  and   provision  for  the 
benefit  of  his  mother,  in  case  she  should  durvive  Owen  Manning, 
and  of  his  sisters  and  younger  brother  ;  it  was  witnessed  ^Jiat  in 
consideration  of    the  natural  love  and  affection  whicli  John 
Manning  bore  towards  Catherine  Manning  his  mother,  and  jane, 
Catherine  Matilda,  Ann,  and  Matilda  Manning,  his  sisters,  %nd 
Charles  Manning,  his  brother,  and  for  making  provision  for  ttem 
for  their  respective  lives,  and  of  10«.  &c.  ;  Owen  Manning  and 
John  Manning  conveyed  to  W.  and  H.  8.  Gill  in  fee,  amon^'st 
others,  all  the  said  premises,   habendum,   &c.  to  the  use   of 
Owen  Manning  for  life,  sans  waste ;  remainder  to  the  use  of  the 
trustees,  during  the  life  of  0.  M.,  in  trust  to  preserve  contingent 
remainders ;    remainder  to  the  use  of  Cath.  Manning  for  life, 
sans  waste ;   remainder  to  the  trustees  and  their  heirs,  upon 
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trust,  during  the  lives  of  Jane,  Catherine  Matilda,  Ann,  Matilda,     Doe  dem. 
and  Charles  Manning,  and  the  survivor  of  *them  to  receive  the  v, 

rents,  &c.  and  pay  the  same  equally  amongst  his  said  sisters  and^AnoSier. 
and  brother,  and  to  the  survivor  of  them ;  remainder  to  John  r  *gi  -t 
Manning  in  fee :  with  the  like  power  of  leasing  as  is  contained 
in  Clendon's  will ;  and  a  power  for  Owen  Manning,  during  his 
life,  and  Catherine  his  mother,  during  her  life,  with  the  privity 
and  consent  of  John  Manning  and  the  trustees,  or  the  survivor, 
his  heirs  or  assigns,  testified  as  therein  mentioned;  and  for 
John  Manning,  after  his  father's  and  mother's  decease,  with  the 
like  privity  of  the  trustees,  or  the  survivor,  his  heirs  or  assigns, 
testified  as  aforesaid ;  to  execute  like  leases  for  99  years. 
Owen  Manning  died  the  9th  of  Sept.  1801.  By  indentures  of 
lease  and  release  of  the  16th  and  17th  of  May,  1805,  between 
John  Manning  of  the  first  part,  B.  Otley  of  the  second  part,  and 
H.  Otley  of  the  third  part ;  reciting  the  indenture  of  bargain  and 
sale  of  the  25th  of  Nov.  1782,  and  the  deaths  of  George  Owen 
Manning  and  Owen  Manning,  and  that  John  Manning  had 
contracted  with  B.  Otley  for  the  absolute  sale  of  the  premises ; 
it  was  witnessed,  that  in  consideration  of  1,8002.  to  John 
Manning  paid,  he  conveyed  to  B.  and  H.  Otley  in  fee  all  the 
said  premises  for  which  this  ejectment  was  brought,  being  part 
of  the  premises  in  the  last-mentioned  deed ;  habendum  to  such 
uses  as  B.  Otley  should  appoint ;  and  in  the  meantime,  and 
subject  thereto,  to  the  use  of  B.  Otley  in  fee.  The  consideration 
for  the  conveyance  to  the  lessor  of  the  plaintiff  was  paid  thus ; 
by  a  book  debt  from  John  Manning  to  the  lessor  of  plaintiff 
4171.  28.  9d.  By  cash  at  sundry  times  1,882Z.  17«.  3d.  The 
book  debt  was  contracted,  and  150Z.  of  the  consideration  money 
paid  at  the  date  of  the  purchase  contract,  and  387/.  5^.  6d.  at  a 
subsequent  period,  but  before  the  execution  of  the  conveyance  of 
1805,  and  before  the  lessor  of  *the  plaintiff  had  notice  of  the  [  *62  ] 
deed  of  1788.  The  residue  of  the  consideration  was  paidy  and 
the  deeds  executed,  subsequent  to  such  notice.  John  Manning 
did  not  divest  himself  of  all  his  property  by  the  conveyance  of 
the  12th  of  April,  1783.  There  was  no  fraud  in  the  last- 
mentioned  conveyance,  unless  fraud  is  to  be  implied  by  construc- 
tion or  operation  of  law.     The  question  for  the  opinion  of  the 
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Dob  dem.     Court  was,  Whether  the  lessor  of  the  plaintiff  were  entitled  to 
^,  recover  against  the  defendant  Manning  ?    If  the  Court  should  be 

and^oSer  ^^  opinion  that  he  was,  a  new  trial  was  to  be  had,  or  an  issue 
granted,  as  the  Court  should  direct,  between  the  plaintiff  and 
the  defendant  Goom,  to  try  the  validity  of  his  lease.  If  the 
verdict  on  such  new  trial  or  issue  should  be  found  against 
Goom,  a  verdict  was  to  be  entered  against  both  the  defendants. 
But  if  the  Court  should  be  of  opinion  that  the  lessor  of  the 
plaintiff  was  not  entitled  to  recover  against  the  defendant 
Manning,  the  verdict  taken  for  the  defendants  was  to  stand. 

This  case,  which  first  came  before  the  Court  upon  a  motion  for 
a  new  trial,  being  afterwards  put  into  its  present  form  by  the 
desire  of  the  Court,  was  elaborately  argued  in  last  Easter  Term 
by  Lawes  for  the  plaintiff,  and  Best,  Serjt.  for  the  defendants  ; 
and  again  in  Trinity  Term  last,  by  Marryat  for  the  plaintiff,  and 
Shepherd,  Serjt.  contra :  and  in  the  course  of  the  arguments  all 
the  authorities  bearing  upon  the  question  of  the  validity  of 
voluntary  conveyances  upon  good  consideration,  such  as  that  of 
blood,  or  of  natural  affection,  as  contra-distinguished  from 
conveyances  for  valuable  consideration  to  purchasers,  with  or 
without  notice  of  the  prior  conveyance,  were  cited  and  accurately 
[  *68  ]  discussed.  But  as  the  leading  arguments  *and  authorities  were 
all  brought  in  review  and  weighed  by  the  Court  in  the  deliberate 
judgment  pronounced  upon  the  case  in  this  Term,  it  would  be 
needless  to  repeat  them. 

Lord  Ellenbobough,  Ch.  J.  (after  stating  the  facts) : 

On  this  case,  as  it  is  found  that  there  was  no  fraud  in  fact  in 
the  conveyance  of  the  12th  of  April,  1783,  the  only  point  for  the 
consideration  of  the  Court  is,  whether  a  voluntary  conveyance, 
without  any  valuable  consideration,  be  not  according  to  the 
legal  construction  of  the  stat.  27  Eliz.  c.  4,  fraudulent  against 
a  subsequent  purchaser  for  a  valuable  consideration :  or,  in 
other  words,  whether  in  such  case  the  law  do  not  presume  fraud, 
without  admitting  such  presumption  to  be  contradicted.  The 
cases  in  which  the  construction  of  the  statute  of  the  27  of  Eliz. 
has  come  on  to  be  considered  have  been  numerous;   and  in 
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several  of  those  which  arose  nearest  the  time  of  passing  the     dob  dem. 

statute  the  Judges  seem  to  have  thought   that  a  voluntary  «. 

settlement  was  only  primd  facie  fraudulent  against  a  purchaser,   and^jj^o^cr. 

according  to  the  language  of  the  Court  in  Sir  Ralph  Bovy's  case, 

Ventris,  198 ;  where  it  is  said,  (Lord  Hale  being  Chief  Justice) 

*'that  though  every  voluntary  conveyance  carries  an  evidence 

of  fraud;  yet  it  is  not  upon  that  account  only  always  to  be 

reckoned  fraudulent,  or  to  be  avoided   by  a  purchaser  for   a 

valuable  consideration."     And  in  Jenkins  v.  Kemishe  or  Kemis, 

>vhich  is  to  be  found  in  Hardres,  898,  and  in  1  Lev.  150,  in 

Lavender  v.  Blackstone,  in  2  Lev.  146,  and  in  Garth  v.  Mois, 

1  £eb.  486,  the  same  doctrine  is  distinctly  laid  down ;  and  in 

Style,  446,  it  is  stated  to  have  been  said  on  a  trial  at  bar, 

(Lord  BoLLB  being  then    Chief    Justice)    "that    a    voluntary 

conveyance  upon  consideration  of  natural  *affection  hath  no       [  *^*  ] 

badge  of  fraud,  unless  he  who  makes  it  be  indebted  at  the  time 

or  in  treaty  for  the  sale  of  the  lands  :"  which  case  Chief  Baron 

GiLBEBT  adopts,  and  supports  by  reasoning  of  his  own,  in  his 

Law  of  Evidence,  285.t    And  in  addition  to  these  printed  cases, 

Sir  BoBEBT  Etre,  then  Chief  Justice  of  C.  P.,  according  to  a 

MS.  note  formerly  belonging  to  Mr.  Justice  Clive,  in  a  case  of 

Standon  v.  Charlwood,  tried  before  him  at  the  London  sittings 

after    Trinity  Term,   1732,   laid    it    down,  that    a    voluntary 

settlement,  made  upon  marriage  by  Sir  Bichard  Anderson,  was 

not  fraudulent  quia  voluntary ;   but  the  question  was.  Whether 

it  was  not  made  with  an  intent  to  defraud :  and  the  jury  so 

found  it.     And  with  this  doctrine  other  of  the  cases  which  were 

cited  by  the  counsel  for  the  plaintiff  may  well  agree,  in  which 

it  is  stated,  "  that  conveyances  were  decided,  on  evidence  given 

at  the  tar,  to  be  fraudulent ;  "  or,  "  that  a  jury  were  directed 

on  evidence :  "  though  it  must  be  recollected  that  these  cases 

are  not  bo  strong  as  those  I  have  alluded  to,  as  they  are  not 

inconsistent  with  the  possibility  of  juries  having  been  directed, 

what  ought  to  be  their  conclusion  in  point  of  law,  from  the 

facts  given  in  evidence,  if  the  jury  should  find  them  to  be  true  ; 

for  fraud  and  covin  is  always   a  question  of  law ;   it  is  the 

judgment  of  law  on  facts  and  intents.    Li  a  more  modem  case, 

t  P.  201  in  the  edition  of  1801. 
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Doe  dem.     where  the  qaestion  was  upon  the  stat.  13  Eliz.,  that  of  Cadogan 

V.  V.  Kennett,  in  Cowper,  434,  Lord  Mansfield  said,  obiter,  "  the 

and  Another.  ^*^*-  ^"^  Eliz.  c.  4,  does  not  go  to  voluntary  conveyances  merely 

as  being  voluntary,  but  to  such  as  are  fraudulent."    And  in  a 

late  case  of  Doe  v.  Routledge,  in  the  same  book,  p.  705,  where 

[  'es  3  the  question  arose  on  the  *statute  now  under  consideration, 
Lord  Mansfield,  in  considering  one  point  in  the  case,  whether 
the  settlement  there  under  all  its  circumstances  were  fraudulent 
and  covenous,  stated,  '*  that  in  the  statute  there  was  not  a  word 
that  impeached  voluntary  settlements,  merely  as  being  voluntary, 
but  as  fraudulent  and  covenous;  "  and  noticed  the  8rd  section, 
which  subjects  parties  to  such  fraudulent  grants,  who  should 
attempt  to  defend  them,  to  forfeiture  and  imprisonment,  as  if 
such  practices  were  a  crime ;  in  which  light  no  person  making 
a  mere  voluntary  settlement,  by  way  of  provision  for  his  family, 
was  ever  considered  to  stand.  This  section  furnishes  most 
unquestionably  a  very  strong  argument  in  favour  of  that 
construction;  and  had  these  cases  not  been  opposed  by  many 
others  of  great  weight  and  authority,  there  would  have  been 
but  little  doubt  in  our  minds  as  to  this  construction  being  the 
right  one ;  but  we  have  to  deal  with  a  class  of  cases  full  as 
numerous,  decided  by  Judges  of  the  greatest  eminence,  which 
have  given  this  statute  a  different  construction,  and  have  held 
that  a  conveyance  without  a  valuable  consideration  is  by  the 
statute  made  void,  as  fraudulent,  against  a  subsequent  purchaser 
for  such  consideration.  The  earliest  case  in  which  this  is 
distinctly  laid  down  is  Woodie's  case,  cited  by  Tanfibld  in 
ColviUe  V.  Parker,  Cro.  Jac.  158,  as  far  back  as  Easter,  5th  of 
Jac.  I.  where  it  was  adjudged,  ''  that  an  assignment  of  a  lease 
of  lands  by  one  quasi  in  jointure  to  his  wife,  he  taking  the 
profits,  and  afterwards  selling  it  without  notice,  was  within  the 
statute ;  though  not  made  in  trust  to  be  revoked,  nor  with  any 
clause  of  revocation  ;  because  it  was  a  voluntary  conveyance  at 
first,  and  shall  be  intended  fraudulent  at  the  beginning."    In 

[  •66  ]  this  case,  though  the  person  making  the  *conveyance  continued 
in  possession  and  took  the  profits,  it  will  be  observed  that  there 
was  no  badge  of  fraud ;  as  such  possession  accompanied  and 
followed  the  deed :  but  the  Judges  might  very  well  apprehend 
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that  subsequent  purchasers  might  be  continually  defrauded  by     Doe  dem. 
such  secret  conveyances,  if  they  should  be  held  good ;  and  that  «. 

when  the  question  was  between  one,  who  had  paid  a  valuable  a^^Ano^er. 
consideration  for  an  estate,  and  another,  who  had  given  nothing, 
it  was  a  just  presumption  of  law,  that  such  voluntary  conveyance, 
founded  only  in.  considerations  of  affection  and  regard,  if  coupled 
with  a  subsequent  sale,  was  meant  to  defraud  those,  who  should 
afterwards  become  purchasers  for  a  valuable  consideration  ;  and 
that  a  different  construction  would  have  so  narrowed  the 
operation  of  the  statute  as  to  leave  the  persons  meant  to  be 
protected  by  it  subject  to  almost  all  the  mischiefs  intended  to  be 
guarded  against :  and  it  certainly  is  more  fit,  upon  the  whole, 
that  a  voluntary  grantee  should  be  disappointed,  than  that  a 
fair  purchaser  should  be  defrauded.  In  Prodgers  v.  Langham, 
1  Sid.  138,  a  conveyance  made  by  a  man  in  trust  for  his 
daughter  till  marriage,  for  her  maintenance,  and  then  in  trust 
to  raise  a  portion  for  her,  was  held  to  be  a  voluntary  conveyance 
in  its  origin,  and  void  by  the  stat.  27  of  Eliz.  against  purchasers 
for  valuable  consideration  :  this  was  in  the  15th  of  Car.  II.  In 
White  V.  Hussey,  Precedents  in  Chancery,  14,  in  the  beginning 
of  King  William's  reign,  in  the  case  of  a  conveyance,  where  the 
fraud,  if  any,  was  only  from  its  being  voluntary,  the  commis- 
sioners of  the  great  seal  were  all  of  opinion  that  they  might 
decree  a  conveyance  fraudulent  merely  from  being  voluntary, 
and  that,  without  any  trial  at  law.  In  Gardiner  v.  Painter, 
Cas.  temp.  King,  G.  p.  65,  Lord  Kino  said  it  could  never  be  a 
question,  ^whether  a  voluntary  settlement  be  good  against  r  *07  j 
purchasers.  This  was  in  the  year  1726 ;  and  in  the  next  year, 
in  Tonkins  v.  Ennis,  1  Eq.  Cas.  Abr.  834,  a  voluntary  settlement 
was  considered  as  being  made  void  against  a  purchaser  by  the 
stat.  27  of  Eliz.  And  this  could  only  have  been  so  held  from 
such  settlement  being  in  point  of  law  considered  as  fraudulent. 
In  White  v.  Sansam,  8  Atk.  412,  though  Lord  Habdwickb  is 
stated  to  have  said,  that  he  had  heard  it  said  in  that  Court, 
that  there  are  reasonable  voluntary  conveyances,  which  that 
Court  will  not  interfere  to  disturb,  upon  the  construction  of 
these  statutes;  yet,  according  to  the  same  case,  he  said,  ''he 
hardly  knew  an  instance  where  a  voluntary  conveyance  had 
not  been  held  fraudulent    against  a  subsequent    purchaser." 
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Doe  dem.     And  in  Lord  Townsend  v.  Windham,  2  Ves.  10,  he  said,  "  on 
^^  the  27th  of  Eliz.  every  voluntary  conveyance    made,   where 

and^otSr   afterwards  there  is  a  subsequent  conveyance  made  for  valuable 
consideration ;  though  no  fraud  in  that  voluntary  conveyance, 
nor  the  person  making  it  at  all  indebted ;  yet  the  determinations 
are  that  such  mere  voluntary  conveyance  is  void  at  law  by  the 
subsequent  purchase  for  valuable  consideration/'    In  Roe  v. 
Mitton,  2  Wils.  356,  Lord  Ch.  J.  Wilmot  stated  the  question  to 
be,  Whether  there  were  a  good  and  valuable  consideration  to 
support  the  limitation  therein    to    Thomas  Hammerton,   the 
father  of  the  lessor  of  the  plaintiff;  or  whether  the  limitation 
were  merely  voluntary  under  the  stat.   27  of  Eliz.  and  bad 
against  a  purchaser  for  valuable  consideration  ?    And  the  Court 
held  it  good  ;  as  the  mother  giving  up  her  charge  of  an  annuity 
on  the  whole  of  the  estate,  and  taking  it  on  a  part,  was  con- 
sidered as  a  valuable  consideration.    And  Lord  Ch.  J.  De  Grey, 
[  ♦68  ]       in  Goodright  v.  Moses,  in  2  Sir  W.  Black.  *Eep.  1019,  laid  it 
down,    "  that    the    deed    in    question    was  only  a  voluntarj' 
conveyance  within  the  true  meaning  of  the  stat.  27th  of  Eliz. ; 
being  founded  only  on  a  good,  and  not  on  a  valuable,  considera- 
tion ;  and  therefore  could  not  be  set  up  against  a  bond  fide 
purchaser.'*    And  the  observation  on  this  case  made  by  the 
counsel  for  the  defendant,  that  it  seemed  that  Lord  Ch.  J.  De 
Grey  had  been  misled  by  a  case  in  2  Yern.   326,  which  he 
referred  to ;  and  which  was  said  not  to  have  been  decided, 
and  on  which  he  was  supposed  to  have  relied  ;  does  not  weaken 
the  authority  of  the  case  in  Blackstone;  for  Lord  Ch.  J.  De 
Grey  referred  to  it,  not  to  support  the  opinion  of  the  Court  on 
the  point  now  before  us ;  but  to  shew  that  a  lessee  for  years 
was  a  purchaser  for  a  valuable  consideration.    Lord  Mansfield 
himself  (whose  opinion  in  Doe  v.  Routledge,  and  whose  dictum 
in  Cadogan  v.  Kennett,  have  been  much  relied  on,)  held  in  the 
case    of    Chapman    v.    Emery,   Cowp.   280,  that    a    voluntary 
conveyance  after  marriage  by  a  man  on  his  wife  and  children 
was  void  by  the  stat.   27th    of    Eliz.  against    a    subsequent 
mortgagee,  whom  he  held  to  be  a  purchaser.    And  with  respect 
to  the  case  of  Doe  v.  lioutledge,^  it  may  be  observed  that  Lord 
Mansfield  seems  to  have  supported  his  opinion  by  cases,  which 

t  Cowp.  705. 
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were  not  considered  as  cases  of  voluntary  settlements ;  but  as     Dob  dem. 
cases  where  the  settlements  had  for  their  foundation  valuable  f,. 

considerations :  such  was  the  case  of  Neivstead  and  Searlea,  in  a^^j^ther 
1  Atk.  268,  which  he  mentioned  by  name  :  for  Lord  Habdwigkb 
in  that  case  stated  ''  the  question  to  be.  Whether  the  articles  of 
the  80th  of  April,  1709,  were  for  a  valuable  consideration,  and 
binding,  or  ought  to  be  considered  as  voluntary  and  fraudulent, 
with  respect  to  subsequent  creditors  and  purchasers?"  And 
afterwards  he  said,  "  I  think  the  settlement  no  voluntary  *agree-  [  *^^  ] 
ment,  but  a  binding  one ;  the  statutes  of  the  13th  and  27th  of 
Eliz.  that  make  conveyances  fraudulent,  are  voluntary  convey- 
ances made  against  purchasers  for  a  valuable  consideration, 
or  bond  fide  creditors;  but  it  would  be  difficult  to  shew  that 
sach  a  limitation,  as  in  the  present  case,  has  been  held 
fraudulent  and  void  against  subsequent  purchasers  and 
creditors.  The  present  is  a  stronger  case ;  for  here  are  reciprocal 
considerations,  both  on  the  part  of  the  husband  and  wife,  by 
the  provisions  under  the  articles  for  the  second  marriage."  And 
I  believe,  if  it  were  necessary  to  go  into  the  examination,  it 
would  be  found  that  in  most,  if  not  in  all  of  the  cases  cited 
by  the  defendant,  there  were  reciprocal  considerations ;  some 
benefit  acquired  by  the  persons  making  the  settlement,  which 
might  fall  under  the  denomination  of  a  valuable  consideration ; 
though  perhaps  other  persons  derived  a  benefit  from  the  settle- 
ment, who  were  not  the  principal  objects  of  it.  As  in  Jenkins 
V.  Keymysy  where  the  consideration  of  a  marriage  and  marriage 
portion  was  held  to  run  through  all  the  estates  raised  by  the 
settlement  on  the  marriage ;  though  the  marriage  was  not 
concerned  in  them.  And  it  must  be  further  recollected,  with 
respect  to  Doe  v.  RmitUdge^  that  upon  the  strength  of  the 
voluntary  settlement  in  that  case  a  marriage  was  had;  which 
was  noticed  by  Lord  Mansfield.  And  according  to  the  case  of 
Prodgers  v.  Langham,  1  Sid.  138,  a  voluntary  conveyance, 
fraudulent  aga.inst  a  subsequent  purchaser,  was  held  to  be  made 
good  by  a  subsequent  marriage.  And  it  will  be  further 
recollected,  that  in  Doe  v.  RouUedge  there  was  no  bond  fide 
purchaser.  Subsequently  to  the  case  of  Chapman  v.  Emery, 
the  cases   of  Evelyn  v.    Templar,   2  Br.   C.   C.  148,  and  Doe 
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Doe  dem.  ex  dem.  Bothell  v.  Martyr,  1  Bos.  &  P.  *New  Eeports,  332,  t 
^^  have  been  determined :  in  the  last  of  which  it  was  laid  down, 

J^^^JJJ^^  "  *^^t  ^t  cannot  now  be  held  that  a  prior  voluntary  conveyance 
shall  defeat  a  conveyance  to  a  purchaser  for  a  valuable  con- 
sideration, without  overturning  the  settled  and  decided  law.'* 
And  in  the  first  of  them,  (i.  e,)  Evelyn  v.  Templar,  it  was  said 
by  Lord  Thurlow,  that  so  many  estates  stand  upon  the  rule, 
that  it  cannot  be  shaken.  And  so  late  as  Mich.  Term,  1804, 
in  the  case  of  Doe  d.  Lewis  v.  Hopkins,  the  Court  of  Exchequer 
held ;  where  after  marriage  a  man  covenanted  to  stand  seised 
of  an  estate  to  the  use  of  himself  for  life,  remainder  to  the  use 
of  his  wife  for  life,  remainder  to  the  heirs  of  the  body  of  the 
wife  begotten  by  the  husband ;  that  such  settlement  was  void, 
as  being  voluntary  against  a  lessee  of  the  husband  for  31  years  ; 
the  son  of  the  settlor  claiming  the  estate  after  his  father's  death 
against  the  lessee.  To  the  authority  of  these  cases  may  be 
added  the  case  of  Nunn  v.  Wilsmore,  8  T.  R.  528,  t  where  Lord 
Kbnyon  said,  **  if  this  deed  were  either  actually  fraudulent,  or 
voluntary,  from  whence  the  law  infers  fraud,  the  consequence 
insisted  on  by  the  plaintiff  would  follow ;  and  I  admit  that  if 
this  deed  were  a  voluntary  deed,  the  law  says  it  is  fraudulent." 
Thus  stand  the  authorities  on  both  sides  of  the  question ;  and 
the  weight,  number,  and  uniformity  of  those  which  establish 
the  point  contended  for  on  behalf  of  the  plaintiff,  do  in  our 
opinion  very  much  preponderate :  and  as  many  estates  depend 
upon  the  rule,  it  ought  not,  we  conceive,  to  be  shaken.  It 
appears  from  the  MS.  note  I  have  cited,  formerly  belonging  to 
Mr.  Just.  Clive,  that  Mr.  Horsman  in  the  year  1718  advised 
the  making  a  mortgage  of  the  estate  settled  in  strict  settlement 
by  Sir  R.  Anderson  after  his  marriage ;  thinking  it  voluntary 
[  ^71  ]  and  fraudulent  as  against  *a  purchaser,  and  the  like  advice  as 
that  which  he  gave  nearly  a  century  ago,  probably  had  been 
given  before :  and  that  it  has  been  given  since,  and  acted  on, 
we  cannot  doubt;  as  Lord  Thurlow  was  not  likely  to  have 
expressed  himself,  as  he  did  in  Evelyn  v.  Templar,  unless  he 
had  known  that  such  had  frequently  been  the  case.  Feeling 
ourselves  pressed  with  these  authorities  and  considerations,  we 

t  8  R  E.  821.  t  6  B.  E.  434. 
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think  ourselves  bound  to  give  judgment  for  the  plaintiff.    Much     Dob  dem. 
property  has,  no  doubt,  been  purchased,  and  many  conveyances  v. 

settled  upon  the  ground  of  its  having  been  so  repeatedly  held,  and^^other, 
that  a  voluntary  conveyance  is  fraudulent,  as  such,  within  the 
stat.  27th  of  Eliz. :  and  it  is  no  new  thing  for  the  Court  to  hold 
itself  concluded  in  matters  respecting  real  property  by  former 
decisions  upon  questions,  in  respect  of  which,  if  it  were  res 
Integra,  they  probably  would  have  come  to  very  different 
conclusions.  And  if  the  adhering  to  such  determinations  is 
likely  to  be  attended  with  inconvenience,  it  is  a  matter  fit  to  be 
remedied  by  the  Legislature,  which  is  able  to  prevent  the 
mischief  in  future,  and  to  obviate  all  the  inconvenient  con- 
sequences which  are  likely  to  result  from  it,  as  to  purchases 
already  made.  And  we  cannot  but  say,  as  at  present  advised, 
and  considering  the  construction  put  on  the  statute,  that  it 
would  have  been  better  if  the  statute  had  avoided  conveyances 
only  against  purchasers  for  a  valuable  consideration,  without 
notice  of  the  prior  conveyance.  Our  opinion  being  with  the 
plaintiff,  the  consequence  is  that  there  must  either  be  a  new 
trial,  or  an  issue  between  the  plaintiff  and  the  defendant  Goom 
to  try  the  validity  of  his  lease. 


EGBERTS,   One,   &c.,  v.  CAMDEN.  1807. 

(9  East.  93—97.)  ^^'  ^^' 


The  rule  of  construction  as  to  slanderous  words  is  to  construe  them 
in  their  plain  and  popular  sense,  such  in  which  an  ordinary  hearer 
would  haye  understood  thein  at  the  time  they  were  spoken.  And  there- 
fore the  defendant  saying  of  the  plaintiff,  that  **  he  was  under  a  charge 
of  a  prosecution  for  perjury ;  and  that  G.  W.  (an  attorney  of  that  name) 
had  the  Attorney-Generars  directions  to  prosecute  the  plaintiff  for 
perjury,"  is  actionable.  For  after  verdict  (by  which  the  jury  who  are 
to  judge  of  the  intent  of  the  speaker,  must  be  taken  to  have  negatived 
that  he  meant  to  speak  of  a  prosecution  for  a  perjury  which  the  plaintiff 
had  not  committed),  the  words»  not  having  been  justified,  must  be 
taken  to  be  false;  and  being  unqualified  by  any  context,  and  unex- 
plained by  any  occasion  to  warrant  them,  the  law  infers  malice  from 
the  falsehood  of  an  accusation  which,  in  the  common  acceptation  of  the 
words,  impute  perjury  to  the  plaintiff. 

In  an  action  on  the  case  for  slander,  the  plaintiff,  after  stating 
by  n^ay  of  introduction,  that  at  the  time  of  the  slanderous  words 
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RoBEBTs  spoken,  he  was  a  practising  attorney  of  the  Court  of  Great 
Camden.  Sessions  for  the  county  of  Flint,  and  had  conducted  himself 
with  integrity,  &c.  declared  in  the  third  count  that  the  defendant 
intending  to  injure  and  aggrieve  the  plaintiff  in  his  good  name, 
character,  &c.  and  profession,  and  to  cause  it  to  be  believed  that 
the  plaintiff  was  guilty  of  perjury,  and  that  a  prosecution  for 
the  crime  of  perjury  was  about  to  be  commenced  against 
him,  afterwards,  &c.  in  a  certain  discourse,  &c.  falsely,  and 
maliciously,  &c.  said  and  published  these  false,  scandalous, 
and  malicious  words  following,  of  and  concerning  the  plaintiflf, 
viz.  "  He  (meaning  the  plaintiff)  is  under  a  charge  of  a  prosecu- 
tion for  perjury.  G.  Williams  (meaning  one  G.  W.  an  attorney) 
had  the  Attorney-General's  directions  (meaning  the  directions 
of  his  Majesty's  Attorney-General  for  the  county  palatine  of 
Chester)  to  prosecute  (meaning  to  prosecute  the  plaintiff)  for 
perjury.  By  reason  whereof  the  plaintiff  was  injured  and 
prejudiced  in  his  good  name,  &c.  and  profession,  and  lost  great 
gains  which  he  would  otherwise  have  acquired  by  his  profession 
of  an  attorney."  There  was  a  4th  count  for  a  written  libel. 
After  a  general  verdict  with  joint  damages  on  the  whole 
[  ^94  ]  declaration,  Burroiigh  moved  in  last  Trinity  Term,  *in  arrest 
of  judgment,  and  afterwards  argued  the  case,  together  with 
Topping,  for  the  defendant ;  and  the  Attamey-Oeneral  and 
Scarlett  were  heard  against  the  rule  for  arresting  the  judgment. 
The  cases  cited  for  the  plaintiff,  to  shew  that  the  words  were  in 
themselves  actionable,  were  Haley  v.  Stantoii,  W.  Jones,  299, 
and  Cro.  Car.  268.  Heynes  v.  Sprot,  Cro.  Jac.  247.  Showell  v. 
Hayman,  ib.  154.  Gainford  v.  Tuke,  ib.  536.  And  his  counsel 
contended,  that  at  any  rate,  if  the  third  count  were  bad,  the 
Court  would  not  arrest  the  judgment,  but  only  award  a  venire 
de  novo  to  have  the  damages  severed  by  another  jury.  On  the 
other  hand  were  cited  Holt\.  Scholefield,  6  T.  R.  691.  t  Steward 
V.  Bishop,  Hob.  177.  Powell  v.  Wind,  ib.  805,  827.  Bayly  v. 
Churington,  Cro.  Eliz.  279.  Weaver  v.  Cariden,  4  Eep.  16,  to 
shew  that  the  words  were  not  actionable,  as  not  conveying  any 
opinion  of  the  speaker  upon  the  truth  of  the  charge.  And  the 
innuendo,  as  to  the  Attorney-General  of  Chester,  was  objected  to 

t  3  B.  B.  318. 
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as  not  warranted  by  any  antecedent  colloquium.     This  case     Bobsbts 
stood  over  for  consideration  till  this  Term ;  when  Camdkk. 

Lord  Ellbnborough,  Ch.  J.  delivered  judgment: 

This  was  a  motion  in  arrest  of  judgment  in  an  action  for 
words,  in  which  a  general  verdict  was  found,  with  joint  damages, 
upon  the  whole  of  the  declaration.  One  of  the  counts,  (the  8rd) 
which  it  contained,  has  been  argued  on  the  part  of  the  defendant 
to  be  bad  on  two  grounds ;  1st,  that  the  words  therein  stated  are 
not  actionable,  as  not  imputing  to  the  plaintiff  with  sufficient 
certainty  the  crime  they  point  at,  namely,  that  of  perjury  :  and 
2ndly,  because  as  there  is  no  colloquium  respecting  the 
Attorney-General  of  Chester,  the  innuendo,  stating  *  that  [  ^95  ] 
"  the  Attorney-General "  meant  the  Attorney-General  for  that 
county,  vitiates  the  count,  as  being  introductive  of  new  matter. 
Bat  we  think  that  there  is  nothing  in  this  last  objection ;  for 
admitting  most  clearly,  that  new  matter  cannot  be  introduced  by 
an  innuendo,  but  that  it  must  be  brought  upon  the  record  in 
another  way,  when  necessary  to  support  the  action ;  yet  where 
such  new  matter  is  not,  as  here,  necessary  to  support  the  action, 
an  innuendo,  without  any  colloquium,  may  well  be  rejected  as 
surplusage ;  as  it  can  have  no  effect  in  enlarging  the  sense  of  the 
words  used.  If  then  the  innuendo  be  struck  out  of  this  count ; 
as  for  the  reason  above  given  we  think  it  may ;  the  foundation 
of  the  second  objection  is  removed.  The  first  objection  turns 
upon  the  meaning  of  the  words  spoken  of  the  plaintiff  by  the 
defendant.  The  words  are  these ;  "  He  is  under  a  charge  of 
a  prosecution  for  perjury.  Griffith  Williams  (meaning  an 
attorney  of  that  name)  has  the  Attorney-General's  directions, 
(meaning  the  Attorney-General  of  the  county  palatine  of 
Chester)  to  prosecute  (meaning  to  prosecute  the  plaintiff)  for 
perjury :"  As  it  has  been  settled  ever  since  the  case  of 
Underwood  v.  Parkes,  2  Stra.  1200,  that  the  truth  of  the 
words  cannot  be  given  in  evidence  upon  not  guilty,  but  must 
be  specially  pleaded;  the  words,  not  having  been  so  justified, 
must  be  assumed  to  be  false :  and  the  words  not  being  accom- 
panied by  any  qualifying  context,  nor  appearing  to  be  spoken 
on  any  warrantable  occasion;   as  in  a  course  of  duty,  or  the 
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BoBBBTs     like ;  so  as  to  rebut  the  malice  which  is  necessarily  to  be  inferred 

Camden,      from  making  a  false  charge  of  this  kind ;  provided  the  charge 

itself  is  to  be  considered  as  a  charge  of  the  crime  of  perjury ; 

the  question  amounts  simply  to  this,  whether  the  words  amount 

[  *^  ]  to  such  charge ;  that  is,  whether  they  *are  calculated  to  convey 
to  the  mind  of  an  ordinary  hearer  an  imputation  upon  the 
plaintiff  of  the  crime  of  perjury.  The  rule  which  at  one  time 
prevailed,  that  words  are  to  be  understood  in  mitiori  sensu,  has 
been  long  ago  superseded;  and  words  are  now  construed  by 
Courts,  as  they  always  ought  to  have  been,  in  the  plain  and 
popular  sense  in  which  the  rest  of  the  world  naturally  under- 
stand them.  What  then  is  the  plain  and  popular  sense  of  these 
words ;  and  what  is  the  imputation  meant  to  be  conveyed  by  a 
person  speaking  them  untruly  of  another  ?  They  must  mean, 
that  he  was  ordered  by  the  Attorney-General  to  be  prosecuted ; 
(and  it  is  immaterial  for  this  purpose,  whether  the  Attorney- 
General  of  the  county  palatine  or  of  England  were  meant) ; 
either  for  a  perjury  which  he  had  committed;  or,  which 
he  had  not  committed;  or,  which  he  was  supposed  only  to 
have  committed.  In  the  first  sense  they  are  clearly  actionable. 
In  the  second,  they  cannot  possibly  be  understood  consistently 
with  the  context.  And  if  the  defendant  had  used  the  words  in 
the  last  sense,  the  jury  might  have  acquitted  him,  according  to 
the  doctrine  in  the  case  of  Oldham  v.  Peake,  both  in  the  Court 
of  Common  Pleas,!  and  in  this  Court;  I  in  which  case  when  in 
the  Common  Pleas  Mr.  Justice  Gould  laid  it  down,  ''  that  what 
was  the  defendant's  meaning  was  a  fact  for  the  jury  to  decide 
upon."  And  Lord  Mansfield  afterwards,  when  that  case  was 
brought  into  this  court,  by  error,  said,§  ''  if  (the  words  had  been) 
shewn  to  be  innocently  spoken,  the  jury  might  have  found  a 
verdict  for  the  defendant ;  but  they  have  put  a  contrary  con- 
struction upon  the  words  as  laid."    And  certainly,  if  the  sense 

[  *97  ]  of  the  defendant,  in  speaking  these  words,  had  *varied  from 
that  ascribed  to  them  by  the  plaintiff,  he  might  by  specially 
pleading  have  shewn  them  not  actionable,  had  he  not  chosen  to 
have  rested  his  defence  merely  on  the  general  issue.  It  appears 
therefore  that  these  words  must  fairly  be  understood  in  the  first 
of  these  three  senses ;  namely,  that  he  was  ordered  to  be  pro- 

t  2  Sir  W.  BlEckfitone,  962.  J  Cowp.  275.  §  76.  p.  2Y8. 
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Becuted  for  a  perjury  which  he  had  committed ;  and,  so  under-      Robbbtb 

stood,  they  are  unquestionably  actionable.    These  words  are  not     camden. 

less  strong  in  effect  than  the  words  which  were  held  actionable 

in  one  of  the  later  cases,  that  of  Carpenter  v.  Tarrant,  Bep. 

temp.  Hardw.  839.  viz.  "  Eobert  Carpenter  was  in  Winchester 

gaol,  and  tried  for  his  life ;  and  would  have  been  hanged  had  it 

not  been  for  Leggat,  for  breaking  open  the  granary  of  fanner 

A.,  and  stealing  his  bacon."    And  without  adverting  to  the  long 

bead  roll  of  conflicting  cases  which  have  been  cited  on  both  sides 

in  the  course  of  this  argument,  it  is  sufficient  to  say,  that  these 

words,  fairly  and  naturally  construed,  appear  to  us  to  have  been 

meant,  and  to  be  calculated,  to  convey  the  imputation  of  perjury 

actually  committed  by  the  person  of  whom  they  are  spoken  ; 

and  that,  therefore,  the  rule  nisi  for  arresting  the  judgment 

must  be  discharged. 


A  day-rale,  when  made,  ooyers,  by  relation  back,  the  liberation  of  a 
piiaoner  who  had  signed  the  petition,  hut  had  gone  out  of  the  prison 
before  the  sitting  of  the  Court  on  the  same  day ;  though  the  marshal 
were  sued  for  the  escape  before  the  sitting  of  the  Court. 

Tms  was  an  action  for  an  escape  against  the  marshal,  and 
the  proof  was  that  the  prisoner,  Serres,  who  was  in  execution 
in  the  marshal's  custody  at  the  suit  of  the  plaintiff  was  seen  at 
large  about  11  o'clock  on  the  first  day  of  Michaelmas  Term, 
1806.  The  defence  was  that  Serres  was  out  upon  a  day-rule 
granted  by  the  Court  on  the  same  day ;  and  by  the  stat.  8  &  9 
W.  III.  c.  27,  s.  1,  that  could  only  have  been  granted  at  the  sitting 
of  the  Court,  which  in  fact  did  not  sit  till  after  the  time  when 
he  was  at  large.  And  it  further  appeared  that  the  plaintiff  had 
actually  filed  his  bill  against  the  marshal  in  this  action  before 
the  sitting  of  the  Court  on  the  same  day.  The  petition  of  the 
prisoners  in  the  marshal's    custody  and    the    day-rule  were 

t  This  case  has  been  frequently  a  day.    Migotti  y.  Colvill  (1S79)  4 

cited  as  an  authority  for  the  principle  C.  P.  D.  233,  48  L.  J.  C.  P.  695,  40 

that  the  law,  speaking  generally,  L.  T.  747. — B.  C. 
does  not  take  account  of  fractions  of 


1807. 


FIELD  V.  JONES,   Marshal   of   the   Kino's  Bekch 

Prison,  t  Nov.  2%. 

(9  East,  161— 154.) 
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Field  admitted  at  the  trial,  without  formal  proof ;  but  were  afterwards 
JoNEA.  shewn  to  be  in  this  form.  The  petition — **To  the  Bt.  Hon. 
Lord  Chief  Justice  and  the  rest  of  the  Judges  of  His  Majesty's 
Court  of  King's  Bench,  Westminster — The  humble  petition  of 
several  prisoners  in  actual  custody  of  the  marshal  of  this  Court, 
whose  names  are  hereunto  subscribed :  sheweth,  that  your  said 
petitioners  having  this  day  occasion  to  treat  with  their  several 
creditors,  advise  with  their  counsel,  and  follow  their  several  suits 
at  law,  in  order  to  their  discharge,  humbly  pray  that  they  may 
have  leave  to  go  out  of  the  prison  this  day  for  the  purposes  afore- 
said, and  to  return  again  the  same  day.  And  your  petitioners 
shall  ever  pray,'*  &c.  (Signed  by  the  several  prisoners.)  The  day- 
[  •152  ]  rule  runs  thus^-***  Thursday  next  after  the  morrow  of  All  Souls, 
in  the  47  year  of  King  George  the  8rd — England — Upon  reading 
the  petition  of  J.  T.  Serres,  and  others,  prisoners  in  the  custody 
of  the  marshal  of  the  Marshalsea  of  this  Court,  this  day  pre- 
sented to  this  Court ;  thereby  praying  that  the  said  J.  T.  Serres 
might  have  leave  to  go  out  of  the  said  prison  for  the  purposes 
in  the  said  petition  set  forth ;  it  is  ordered  that  the  said  J.  T. 
Serres  have  leave  to  go  out  of  the  said  prison,  he  returning 
again  into  the  custody  of  the  said  marshal  on  this  day.  By  the 
Court."  On  the  part  of  the  marshal,  it  was  contended  that 
the  day-rule  when  granted  was  a  justification  to  him  for  the 
liberation  of  the  prisoner  on  the  whole  of  the  day,  by  relation 
back ;  and  that  there  was  no  fraction  of  the  day  in  this  case ; 
and  that  such  had  been  the  invariable  practice  in  this  respect, 
which  had  been  recognized  by  Lord  Ch.  J.  Lee  upon  a  similar 
occasion.  Lord  Ellenborough,  Ch.  J.,  before  whom  this  cause 
was  tried  at  the  sittings  at  Westminster  after  the  last  Term, 
was  of  this  opinion :  but  it  was  agreed  that  the  plaintiff  should 
fake  a  verdict  with  nominal  damages;  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  if  the  opinion  of  the  Court 
should  be  with  him. 

The  Attorney-General  (with  whom  were  Gairow  and 
Topping)  accordingly  obtained  a  rule  nui  for  this  purpose  at  the 
beginning  of  the  Term;  when  he  referred  to  Sir  lliomas 
Tipping's  case,  cited  in  an  anonymous  case  in  1  Stra.  503, 
where  it  appears  that  a  supersedeas  was  granted  on  the  motion 
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of  a  prisoner  taken  on  an  escape  warrant,  who,  having  signed       Fixld 
the  petition  for  a  day-rule  in  the  morning,  had  gone  out  before       jonbs. 
the  Court  sat :  and  they  held  that  being  entitled  to  a  rule,  that 
rule  would  protect  *him  the  whole  day,  and  they  could  make  no      [  *^^^  ] 
fraction  of  a  day;    though   the  Court  in  the  principal  case 
refused  the  supersedeas,  because  the  prisoner  had  not  signed  the 
})etition  till  after  he  was  taken  up. 

Park  and  Pell,  in  shewing  cause  against  the  rule,  relied  on 
the  stat.  8  &  9  W.  III.  c.  27,  s.  1,  which  directs  that  if  the 
marshal,  &c.  or  any  other  keeper  of  a  prison,  shall  suffer  any 
prisoner  to  go  at  large,  except  by  virtue  of  some  rule  of  Court, 
*'  which  shall  not  be  granted  but  by  motion  made  or  petition 
read  in  open  Court,"  every  such  going  out,  &c.  shall  be  deemed 
an  escape :  and  argued  that  this  provision  was  inconsistent  with 
the  practice  which  had  prevailed.  That  the  principal  case  in 
Strange  seemed  to  overrule  Sir  T.  Tipping' s  case  there  cited ;  for 
otherwise,  after  the  rule  was  once  granted,  which  that  case 
supposes  it  to  have  been,  it  would  have  related  back  to  the 
l)eginning  of  the  day,  as  well  whether  the  prisoner  had  signed 
the  petition  before,  as  after,  he  went  out :  yet  the  Court  there 
refused  the  supersedeas.  They  also  referred  to  Smallcomb  v. 
Buckingham  t  and  Combe  v.  Pitt  I  to  shew  that  the  Court 
noticed  the  fraction  of  a  day  in  cases  of  process. 

LosD  Ellbnborough,  Ch.  J. : 

It  would  entirely  frustrate  the  benefit  of  the  day-rule  to  the 
parties,  if  the  Court  were  to  construe  it  thus  narrowly  and 
strictly :  for  if  it  were  first  to  be  moved,  and  then  to  be  drawn 
up,  and  afterwards  served  upon  the  marshal,  before  the  party 
could  avail  himself  of  it,  he  would  have  the  benefit  of  a  very 
small  portion  of  the  day,  considering  how  late  the  Court  usually 
commence  their  sitting  on  the  first  day  of  *Term.  We  will  con-  [  ♦154  ] 
sider,  however,  that  the  rule  was  only  granted,  as  legally  it  could 
only  have  been,  when  the  Court  sat  on  the  first  day ;  but  when 
granted,  it  was  a  liberty  for  that  day,  and  covered  the  antecedent 
part  of  the  day ;  because,  generally  speaking,  there  is  no  fraction  of 

t  1  Salk.  320.  t  3  Burr.  1434. 
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Field 

r. 
Jokes. 


a  day,  unless  where  it  is  necessary  to  look  to  it  in  order  to  answer 
the  purposes  of  justice.  We  need  not,  therefore,  call  in  to  our 
aid  the  case  of  Sir  Tho,  Tipping,  cited  in  Strange,  t  though  it 
appear  to  warrant  our  opinion;  because  that  opinion  is 
founded  on  the  general  rule  of  law.  And  as  to  the  principal 
case  cited  in  the  book,  it  is  no  contradiction  of  the  other ; 
because  the  day-rule  is  only  to  be  granted  by  motion  made  or 
petition  read  in  open  Court ;  and  the  rule  when  made  would  not 
extend  to  one  who  had  not  signed  the  petition  at  the  time. 


Per  Curiam  : 


Rule  absolute  for  entering  a  nonsuit. 


1807. 

[170] 


PEREIN  V.   LY0N4 
LYON  V.    PERRIN.J 

(9  East,  170—184.) 

J.  P.  devised  real  and  personal  estate  to  trustees,  to  pay  thereout  an 
annuity  to  his  wife  for  life,  and  out  of  the  residue  to  pay  sufficient  for 
the  maintenance,  education,  and  support  of  his  only  daughter,  until  she 
should  attain  the  age  of  twenty-one  years,  or  marry;  and  when  she 
should  attain  twenty-one,  or  marry,  then  to  her  in  fee :  hut  in  case  his 
daughter  should  die  under  age  and  unmarried,  then  the  estates  to  go  to 
his  wife  for  life;  and,  after  her  decease,  to  the  two  children  of  his 
nephew,  as  tenants  in  common  in  fee : — with  a  proviso,  that  if  either 
his  wife  or  daughter  should  marry  a  Scotchman,  then  his  wife  or 
daughter  so  marrying  should  forfeit  all  benefit  under  his  will,  and  the 
estates  given  to  such  his  wife  or  daughter  as  should  so  marry  should 
descend  to  such  person  or  persons  as  would  be  entitled  under  his  will  in 
the  same  manner  as  if  his  wife  or  daughter  were  dead.  Held  that  such 
partial  restraint  of  marriage  was  legal ;  and  that  the  daughter  having 
while  under  age  married  a  Scotchman  and  died,  leaving  a  son ;  such  son 
could  not  inherit,  nor  her  husband  be  tenant  by  the  curtesy ;  but  that 
the  limitation  over  (the  testator's  wife  being  also  dead)  to  the  two  chil- 
dren of  the  testator's  nephew  (which  nephew  was  stiU  living)  took  effect 
immediately  on  such  marriage ;  they  being  the  persons  designated  by 
the  will  to  take  in  the  event  which  had  happened ;  the  testator  having 
considered  such  prohibited  marriage  the  same  as  the  death  of  his 
daughter  under  age  unmarried. 

On  the  hearing  of  these  causes  before  the  Lord  Chancellor,  his 
Lordship  directed  a  case  to  be  stated  for  the  opinion  of  this  Court, 
in  substance  as  follows  : 

t  Hinchdifft  V.  Payne,  1  Strange      Jenner  v.  TurrifT  (1880)  16  Ch.  D. 
100.  188;   43  L.  T.  468;   29  W.  R,  99,— 

X  Followed  by  V.-C.   Bacon   in     E.  C. 
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Josiah  Perrin,  of  Warrington  in  the  county  of  Lancaster,  being 
Beised  in  fee  of  a  considerable  real  estate,  by  *hi8  will  dated  the 
22Dd  of  Oct.  1795,  duly  executed  and  attested  to  pass  real  estates ; 
after  directing  his  debts,  &c.  to  be  paid  by  his  executors,  and 
bequeathing  to  his  wife  the  share  in  the  glass-house  concern 
which  he  had  in  her  right,  and  also  all  his  household  goods,  &c. 
devised  as  follows:  "I  give,  devise,  and  bequeath  unto  my 
executors  hereinafter  named,  their  heirs,  executors,  &c.  all  and 
every  my  real  and  personal  estates  whatsoever  and  wheresoever 
not  hereinbefore  disposed  of,  upon  trust  in  the  first  place  to  pay 
unto  my  wife  one  annuity  of  lOOi.  during  her  life,  &c.  in  full  of 
all  dower,  &c.  And  upon  further  trust  to  stand  possessed  of  the 
residue  of  the  rents,  issues,  and  profits  of  my  said  real  and 
personal  estates,  and  put  out  the  same  to  interest,  &c.,  and  pay 
thereout  to  my  niece  Mary  Falkner  200!.,  to  be  paid  and  applied 
for  her  use  by  my  executors  in  such  manner  as  they  shall  think 
proper  ;  and  to  stand  possessed  of  the  residue  of  my  effects,  and 
pay  thereout  for  the  maintenance,  education,  and  support  of  my 
daughter  Sarah  Perrin  such  sums  of  money  as  shall  be 
sufficient  for  that  purpose  ;  considering  the  fortune  she  will  be 
by  this  my  will  entitled  to ;  until  my  said  daughter  shall  attain 
the  age  of  21  years,  or  marry,  which  shall  first  happen.  And 
when  my  said  daughter  shall  attain  her  said  age  of  21  years,  or 
marry,  then  I  give,  devise,  and  bequeath  all  and  every  my  said 
real  and  personal  estates,  charged  with  the  said  annuity  to  my 
said  wife  as  aforesaid,  unto  my  said  daughter,  her  heirs, 
executors,  &c. :  but  in  case  my  said  daughter  shall  depart  this 
life  under  age,  and  unmarried,  then  I  give,  devise  and  bequeath 
all  and  every  my  real  and  personal  estates,  charged  as  aforesaid, 
unto  my  wife,  during  the  term  of  her  natural  life ;  and  after  her 
decease,  unto  *the  two  children  of  my  nephew  Joseph  Perrin, 
their  heirs,  executors,  and  administrators,  equally  as  tenants  in 
common,  and  not  as  joint-tenants.  Provided  always,  and  it  is 
my  express  will  and  desire,  and  I  do  hereby  solemnly  order  and 
declare,  that  if  either  my  said  wife  or  daughter  shall  intermarry 
with  any  person  bom  in  that  part  of  Great  Britain  called 
Scotland,  or  bom  of  Scotch  parents,  then  and  from  thenceforth 
my  said  wife  or  daughter,  so  marrying,  shall  forfeit  all  benefit 
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and  advantage  under  this  my  ^rill ;  and  my  said  real  and 
personal  estates,  or  such  part  thereof  as  shall  be  given  to  such  of 
my  said  wife  or  daughter  as  shall  so  marry,  shall  descend  to  such 
person  or  persons  as  would  be  entitled  under  this  my  will,  in  the 
same  manner  as  if  my  said  wife  or  daughter  were  dead ;  any 
thing  herein  contained  to  the  contrary  notwithstanding."  The 
testator  appointed  his  wife  and  Thomas  Lyon  his  executors,  and 
guardians  of  his  daughter  during  her  minority ;  and  died  in  May, 
1796 ;  leaving  Sarah  Perrin  his  daughter  and  only  child  and 
heir  at  law,  who  was  then  12  years  old,  and  Cath.  Perrin  his 
widow,  and  Josiah  Perrin  the  younger,  and  Maria  Perrin,  the 
plaintiffs  in  the  first-mentioned  cause,  the  only  children  of  his 
nephew  Joseph  Perrin ;  who  were  living  when  the  testator  made 
his  will.  On  the  13th  of  July,  1802,  Sarah  Perrin  (the  daughter) 
being  then  under  the  age  of  19  years,  intermarried  with  the 
defendant  Wm.  Geddes  of  Warrington,  merchant,  who  was  born 
in  Scotland  and  of  Scotch  parents.  Catherine  Perrin  (the 
widow)  died  on  the  5th  of  February,  1803.  Sarah  (the  daughter) 
died  on  the  5th  of  July,  1803,  and  before  she  attained  the  age  of 
21  years ;  leaving  the  defendant  Archibald  Geddes  her  only  child 
and  heir  at  law ;  who  upon  her  death  became  the  heir  at  law  of 
the  testator  *  Josiah  Perrin :  but  in  case  she  had  never  been 
married,  or  had  not  had  any  issue,  Joseph  Perrin  the 
defendant  would  be  her  heir  at  law,  and  on  her  death  would 
have  become  the  heir  at  law  of  the  testator  Josiah  Perrin.  The 
question  was.  Who,  under  the  circumstances,  was  entitled  to  the 
real  estates  of  the  said  Josiah  Perrin  ? 


Littledale,  for  the  plaintiffs  in  the  first  cause,  contended  that 
the  infant  children  of  Joseph  Perrin  were  entitled  under  the  will 
to  the  real  estate;  it  being  given  over  to  them  in  the  event 
which  had  happened  of  the  testator's  daughter  having  married 
a  Scotchman.  First,  as  to  the  legality  of  the  proviso  in  restraint 
of  such  a  marriage :  though  by  the  civil  and  canon  laws 
restraints  of  marriage  are  in  general  discouraged  and  held  void  ; 
yet  even  those  laws  admit  of  exceptions  to  the  general  rule ;  f  as 
if  the  condition  be  only  temporary,  as  not  to  marry  before  the 

t  Swinb,  part  4,  sec.  12. 
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age  of  twenty ;  or  if  it  only  exclude  marriage  with  particular 
persons,  as  a  widow,  or  a  certain  person  by  name;  or  in  a 
particular  place,  as  in  York ;  or  if  one  be  made  executrix  with  a 
certain  benefit,  so  long  as  she  remains  unmarried.  All  the 
principles  and  cases  applicable  to  pecuniary  legacies  in  our  law, 
as  derived  from  the  civil  law,  are  fully  illustrated  in  the  case  of 
Harvey  v.  Aston  ;t  and  these  and  other  partial  exceptions  are 
shewn  to  have  been  allowed ;  especially  where  there  is  a  devise 
over  in  the  event  of  the  prohibited  marriage.  But  restraints  of 
marriage  have  always  been  admitted  by  the  law  of  England  in 
de\7ses  of  real  estate,  and  a  fortiori  where  there  is  a  devise  over, 
as  in  this  case.  As  in  Williams  d.  Porter  v.  Fry^l  Booth  v. 
Booth,^  *Harvey  v.  Aston^li  lieymish  v.  Martin,^  Scott  v.  Tyler,^\ 
and  Stackpole  v.  Beaumont :  1 1  all  which  cases  establish  the  dis- 
tinction, that  restrictions  of  marriage  upon  pecuniary  legacies 
are  governed  by  the  rule  of  the  civil  and  canon  law,  which  in 
general  repels  such  restrictions :  but  upon  devises  of  land,  or 
even  charges  on  land,  they  follow  and  are  upheld  by  the  law  of 
England  :  It  cannot  be  said,  as  in  some  former  cases,  that  the 
prohibition  of  marriage  with  a  Scotchman  was  merely  in 
terrofem;  for  that  argument  has  never  been  admitted  where 
there  is  an  immediate  devise  over;  though  where  the  devisee 
over  was  not  to  take  till  a  certain  age,  and  the  first  devisee 
married  before  the  other  arrived  at  that  age,  in  the  case 
of  Doe  V.  jFreeman,§§  the  first  devisee  was  held  to  take  an 
absolute  estate,  notwithstanding  her  prohibited  marriage,  until 
the  devisee  over  attained  to  the  specified  age.  There  are, 
however,  many  authorities  in  our  books,  which  support  a 
general  prohibition  of  marriage  to  difi^erent  persons  upon  pain  of 
forfeiting  their  estate.  As  in  14  Vin.  Abr.  16,  tit.  Gavelkind, 
(D),  pi.  4.  and  Go.  Lit.  30  a,  note  1.  If  a  wife  seised  of  gavel- 
kind land  die  without  issue  by  her  husband,  he  shall  be  tenant  by 
the  curtesy  of  half  the  land  so  long  only  as  he  shall  continue 


t  Com.  Eep.  726,  735,  &c. 

t  1  Mod.  86,  300;  1  Chan.  Caa 
142,  or  2  Chan,  Eep.  26 ;  2  Lev.  21 ; 
T.  Kay.  236;  1  Ventr.  193. 

§  2  Chan.  Cas.  109. 

li  1    Atk.   361;    Cas.  temp.  Talb. 


212;  Com.  Bep.  726;  Willes,  83. 

II  3  Atk.  330. 

ft  2  Br.  C.  C.  431, and  2  Dickens's 
Hep.  712. 

XX  3  K.  R.  52  (3  Yea.  89). 

§§  1  E.  E.  235  (1  T.  E.  389). 
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unmarried.  So  a  rent  may  be  granted  to  determine  upon 
marriage.  Co.  Lit.  180  b.  So  fellowships  of  colleges  are 
avoided  upon  marriage ;  though  some  of  these,  such  as  Emanuel 
and  Sydney  Colleges,  have  been  founded  since  the  Reformation ; 
and  this  restriction  depends  on  the  wills  of  the  founders.  Co. 
Lit.  284  b,  commenting  on  the  words  durante  and  duniy  says, 
they  are  properly  words  *of  limitation,  as  where  an  estate  is 
granted  durante  viduitate  or  virginitate ;  or  where  a  lease  is  made 
dum  solafuerit,  or  dum  sola  et  casta  vixerit,  and  so  is  1  Boll.  Abr. 
418,  Condition  X,  pi.  6.  In  Robinson  v.  Comyns,\  the  devise  was 
on  condition  that  the  devisee  married  the  testator's  grand- 
daughter; and  no  doubt  was  entertained  of  the  validity  of  it; 
though  Lord  Talbot  thought  that  the  grand-daughter  refusing  to 
marry  the  devisee  was  a  dispensation  of  the  condition.  In 
Scott  V.  Tyler  I  Lord  Thurlow  enumerates  many  restrictions 
which  were  even  allowed  by  the  civil  law :  the  accuracy  of  which 
list,  as  far  as  it  goes,  was  confirmed  by  Lord  Loughborough  in 
StcLckpole  V.  Beaumont.^  Lord  Ch.  J.  Willes,  in  Harvey  v. 
Aston,  II  even  seems  to  consider  that  the  law  of  England  admits 
of  a  devise  under  a  general  restriction  of  marriage;  and 
instances  that  a  devise  of  an  estate  durante  viduitate  is 
certainly  good.  And  in  Fry  v.  Porter,^  and  Booth  v.  Bootk,\\  a 
condition  in  restraint  of  marriage  generally,  without  consent, 
with  a  limitation  over,  was  clearly  considered  to  be  valid.  But 
it  is  not  necessary  to  contend  that  a  devise  on  condition  of  a 
general  restraint  of  marriage  is  good  :  it  is  enough  that  all  the 
cases  agree  in  support  of  a  reasonable  restriction  of  that  kind ; 
and  there  is  nothing  unreasonable  in  the  restriction  in  question. 
There  can  be  nothing  unlawful  in  restraining  the  object  of  a 
testator's  bounty  from  marrying  with  particular  persons  by  name, 
or  with  the  inhabitants  of  such  a  town,  even  in  his  own  country ; 
for  bonds  in  restraint  of  trading  or  carrying  on  any  business  in  a 
particular  town  or  district  have  been  held  good.tt  A  restraint 
♦then  of  marrying  any  foreigner  of  a  particular  country  is  at 


t  Gas.  temp.  Talb.  164 ;  2  Eq.  Gas. 
Abr.  215,  393. 
J  2  Dickens,  721. 
5  3  R.  R.  68  (3  Ves.  97). 
II  Willes,  94. 


f  1  Mod.  300. 

tt  2  Chan.  Gas.  109. 

tX  Davis  V.  Ma%on,  2  B.  H.  562 
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7  R.  B.  560  (4  East,  190). 


VOL.  IX.] 


1807.    K.  B.    9  EAST,  176—177. 


525 


least  as  reasonable;  or  against  marrying  one  of  a  different 
religion :  and  this  will  apply  as  well  to  Scotland,  the  established 
religion  of  which  is  different  from  the  church  of  England,  and  the 
country  governed  by  a  different  law,  though  united  under  the 
same  crown.  Secondly,  the  condition  in  question  is  good  on 
another  ground ;  for  the  devise  to  the  daughter  was  when  she 
should  attain  21  or  marry :  therefore  as  soon  as  she  had  attained 
21,  the  estate  would  have  become  absolute  in  her  in  fee,  and  not 
liable  to  be  devested  by  any  marriage  she  might  subsequently 
have  contracted:  the  restraint  of  marriage  therefore  with  a 
Scotchman  only  operated  upon  her  till  21;  and  all  the 
authorities  agree  that  such  a  restraint  is  good.  That  the  estate 
would  have  vested  in  her  absolutely  at  21,  if  she  had  not  married 
before,  appears  from  Desbody  v.  Boyville,\  where  a  legacy  was 
to  be  paid  to  a  daughter  when  she  should  attain  21  or  be 
married  with  the  consent  of  A.  and  B. ;  but  in  case  she  married 
without  such  consent,  the  executors  were  only  to  pay  her  the 
dividends  during  her  life ;  and  after  her  death  to  transfer  the 
stock  to  her  children,  &c. :  and  it  was  held  that  the  condition 
determined  at  21 :  and  the  same  point  was  ruled  in  King  v. 
Withers yl  and  PuUen  v.  Ready. ^  Thirdly,  in  the  event  of  the 
prohibited  marriage  the  estate  is  directed  to  '*  descend  to  such 
person  or  persons  as  would  be  entitled  under  his  will  in  the  same 
manner  as  if  his  daughter  were  dead."  Now  in  case  of  the 
decease  of  his  daughter  ''  under  age  and  unmarried,"  (by  which 
latter  must  necessarily  be  understood  unmarried  to  any  person 
not  prohibited  by  him)  the  testator  had  before  expressly  devised 
*the  estate  over  to  the  two  children  of  his  nephew  Joseph 
Perrin,  as  tenants  in  common,  in  fee.  He  evidently  considered 
his  daughter's  marriage  with  a  Scotchman  as  equivalent  to  her 
death  unmarried :  otherwise  that  which  was  to  give  effect  to  the 
limitation  over  would  be  made  to  defeat  it :  it  would  hefelo  de  se. 
In  case  of  the  natural  death  of  the  daughter  without  issue,  it 
would  descend  at  common  law  to  Joseph  the  father  of  the  infants ; 
but  the  testator  has  expressed  what  descent  he  meant,  namely,  that 
pointed  out  under  his  will,  which  is  to  his  infant  great  nephews. 

t  2  Pr.  Wms.  547.  Clian.  348. 

X  1  £q.  Cas.  Abr.  112;  Free,  in         §  2  Atk.  587. 
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Parky  on  behalf  of  Joseph  Perrin,  (who  would  have  been  the 
testator's  heir,  if  his  daughter  had  died  without  issue,)  argued 
that  he  would  take  if  the  limitation  over  were  good ;  which  he 
also  contended  that  it  was ;  and  referred  to  Pulling  v.  Reddy,\ 
where  the  rule  is  laid  down  that  if  a  legacy  be  devised  on 
condition  of  marriage  with  consent,  and  there  be  no  devise  over 
in  case  the  party  marry  without  consent ;  this  is  only  considered 
in  terrorem :  but  if  there  be  a  devise  over,  it  shall  go  to  such 
devisee.  But  if  the  portion  arise  out  of  land,  where  there  is  no 
devise  over,  it  shall  go  to  the  heir.  Now  the  words  of  this  will 
are  that  in  case  the  daughter  shall  so  marry,  (i.e.  a  Scotchman,) 
the  real  and  personal  estate  **  shall  descend  to  such  person  or 
persons  as  would  be  entitled  under  this  my  will,  in  the  same 
manner  as  if  my  daughter  were  dead."  But  it  was  only  given 
over  before  to  the  infant  children  of  Joseph  Perrin  in  case  the 
daughter  should  die  under  age  and  unmarried ;  both  those 
events  must  concur ;  and  in  order  to  satisfy  those  words  Mr. 
Littledale  is  obliged  to  add  (unmarried)  "  within  the  meaning  of 
my  will,"  i.e.  "  to  any  other  than  a  *Scotchman : "  whereas 
construing  the  words  used  in  their  plain  and  grammatical  sense, 
without  addition  or  subtraction,  the  person  to  whom  the  estate 
would  descend  if  the  daughter  had  died  under  age  and  unmarried 
would  be  Joseph  Perrin,  who  would  then  have  stood  in  the  place 
of  heir  at  law  to  the  testator  and  to  his  daughter.  And  by  this 
construction  an  effect  is  given  to  every  word ;  for  the  estate 
would  descend  to  Joseph  Perrin  under  the  will,  and,  in  no  other 
way,  since  the  prior  claims  of  the  testator's  daughter  and  her 
children  are  by  that  alone  put  out  of  the  way  of  his  claim  by 
descent. 


Holroyd,  for  the  defendants,  contended  that  William  Geddes, 
the  father,  was  entitled  as  tenant  by  the  curtesy  for  his  life,  with 
remainder  in  fee  to  his  son  Archibald  :  or,  if  not,  that  the  whole 
fee  vested  presently  in  the  son.  First,  the  testator's  daughter 
took  a  vested  estate  in  fee,  and  it  did  not  remain  contingent  until 
her  marriage  or  age  of  21 :  nor  was  there  any  condition 
precedent,  to  prevent  the  fee  vesting  in  her  until  the  condition 
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was  satisfied.  It  is  a  devise  to  trustees  of  real  and  personal 
estate,  in  the  first  place,  to  pay  an  annuity  to  his  wife ;  next,  to 
pay  for  the  maintenance  and  education  of  his  daughter  until  her 
age  of  21  or  marriage ;  and  when  she  attained  21  or  married, 
then  to  her  in  fee :  but  if  she  died  under  age  and  unmarried, 
then  he  gave  it  over.  A  devise  to  one  if  or  when  he  attains  such 
an  age  vests  immediately,  though  the  estate  be  devised  over  if  he 
die  before.  But  here  there  is  also  a  devise  of  maintenance  to 
the  daughter  out  of  the  estate  until  her  age  of  21  or  marriage ; 
the  trustees  therefore  merely  took  the  management  of  the  estate 
in  the  mean  time  as  guardians.  Stoker  v.  Edwards, \  Edwards  v. 
Hammondyl  Manfield  *v.  Dugard,^  Goodtitle  v.  Whitby ,]{  Denn  v. 
Satterthwait^,^.  Doev.  Underdown,\\  and Bromfieldy.Crowder^H 
all  shew  that  the  fee  vested  in  the  daughter  in  the  first  instance, 
liable  only  to  be  devested  if  she  died  before  21  and  unmarried, 
or  on  the  happening  of  any  other  legal  condition  which  the 
testator  might  afterwards  impose  :  which  is  very  different  from 
the  case  where  the  estate  is  only  given  to  the  devisee  upon  the 
happening  of  a  particular  event ;  as  if  the  daughter  married 
A.  B. :  there  the  marriage,  or  other  event,  on  which  the  estate  is 
so  given,  is  a  condition  precedent,  which,  however  illegal  in 
itself,  must  take  place  before  the  estate  can  vest  in  the  party. 
This  distinction  will  explain  what  was  said  by  Lord  Thurlow  in 
Scott  V.  Tyler f^^  as  to  the  difficulty  of  reconciling  all  the  cases. 
As  where  an  estate  is  given  to  a  widow  durante  viduitate ;  if  she 
marry  again,  the  Court  cannot  give  her  the  estate  any  longer, 
because  the  condition  of  her  widowhood^  is  the  only  tenure  by 
which  she  holds  the  estate.  The  same  distinction  will  apply  to 
the  cases,  cited,  of  gavelkind,  and  of  fellows  of  colleges. 
Admitting,  therefore,  the  distinction  which  has  been  taken 
between  the  civil  and  canon  law,  and  the  law  of  England ;  that 
the  former  avoids  in  general  all  restraints  of  marriage ;  and  that 
the  law  of  England  has  adopted  that  rule  only  with  respect  to 
pecuniary  legacies,  but  not  as  to  real  property ;  (though  it  is 

t  2  Show.  391.  tt  WiUes,  293. 

J  3  Lev.  132.  W  8  R.   E.  805  (1   Bos.  &  P. 

§  1  Eq.  Gas.  Abr.  195.  (N.  R.)  313). 

II  I  Bun-.  228.  §§  2  Br.  C.  C.  488. 
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observable  here  that  the  devise  of  the  personal  is  joined  mth  that 
of  the  real  estate,)  still  if  the  estate  once  vested,  as  the  authorities 
*8hew,  in  the  daughter,  the  Court  will  not  suffer  it  to  be  devested 
upon  an  illegal  condition :  and  Lord  Ch.  J.  Wilmot,  in  Low  v. 
Peers,  ^  takes  the  same  distinction,  while  he  condemns  generally 
all  restraints  of  marriage  as  contrary  to  the  policy  of  the  law  : 
and  he  shews  that  the  case  in  the  Year-Book  43  Ed.  UI.  6,  a. 
from  whence  the  dictum  in  1  Bol.  Abr.  418  is  taken,  is  against 
the  legality  of  the  restraint ;  and  refers  to  the  opinion  of  Lord 
Hale  in  Fry  v.  PorterX  for  the  reason  given  by  him  for  support- 
ing conditional  limitations,  (founded  on  prohibitions  of  marriage 
without  consent,)  **  because  the  party  is  not  thereby  bound  from 
marriage."  The  question  then  is  whether  the  restraint  in 
question,  which  applies  both  to  the  wife  and  daughter,  be  void, 
as  being  too  general  ?  This  is  not  at  all  affected  by  that  class  of 
cases  legalizing  covenants  in  restraint  of  trade  in  particular 
districts;  for  they  are  founded  upon  adequate  consideration 
commensurate  with  the  restraint;  namely,  the  proportionate 
benefit  of  the  covenantee  in  the  same  trade  or  calling :  and  it  is 
indifferent  to  the  public  whether  A.  or  B.  exercise  their  business 
in  any  particular  place.  But  this  is  a  restraint  extending  to  a 
whole  nation,  and  that  too  forming  an  integral  part  of  the 
kingdom.  If  the  restraint  went  to  every  person  in  England,  it 
would  clearly  be  void  upon  general  principles  of  policy,  as  laid 
down  by  Lord  Ch.  J.  Wilmot  in  Low  v.  Peers.  Then  why  should 
not  the  same  principles  extend  to  Scotland  ?  The  fact  of  the 
testator's  having  resided  in  England  cannot  affect  the  question  of 
policy.  Suppose  that  the  daughter  had  married  a  person  whom 
she  had  reasonable  ground  to  believe  *was  bom  of  English 
parents  in  England ;  yet  if  in  fact  he  were  a  Scotchman,  though 
unknown  to  her,  the  forfeiture  would  still  be  incurred  however 
innocently :  which  shews  the  unreasonableness  of  so  general  a 
restraint.  The  restraints  which  have  been  supported  in  particu- 
lar cases,  such  as  having  the  consent  of  parents  or  guardians, 
&c.  were  considered  more  as  regulations  to  prevent  improvident 
marriages  :  but  this  goes  to  restrain  marriage  whether  provident 
or  improvident;    which  is  unreasonable,  and  on  that  account 

t  Wilmot,  369,  370,  4.  J  1  Mod.  308. 
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injurious  to  the  interest  of  the  public,  which  is  concerned  to 
promote  provident  marriages,  or  at  least  not  to  prohibit  them. 
The  case  of  restraining  marriage  with  a  person  of  a  different 
religion  is  distinguishable,  not  as  a  restraint,  but  as  a  regulation 
of  marriage:  the  difficulty  of  determining  in  what  faith  the 
children  are  to  be  brought  up,  and  the  domestic  disputes 
consequent  thereupon,  may  class  this  under  the  latter  head. 
There  may  also  be  a  distinction  on  the  ground  of  public  policy 
between  prohibitions  of  marriage  with  a  foreign  nation,  and 
with  a  nation  forming  part  of  the  kingdom.  On  these  grounds 
this  condition  would  be  void ;  and  William  Geddes  would  be 
entitled  as  tenant  by  the  curtesy.  But  if  not,  secondly,  the 
estate  is  not  given  over  to  Joseph  Perrin  as  heir  at  law, 
(supposing  the  testator's  daughter  had  in  fact  died  unmarried) 
nor  to  his  children ;  for  it  is  only  given  over  in  the  event  of  the 
daughter's  marrying  a  Scotchman,  &c.  and  then  it  is  to  'descend 
to  such  person  or  persons  as  would  be  entitled  under  my  will 
in  the  same  manner  as  if  my  wife  or  daughter  were  dead;  any 
thing  herein  contained  to  the  contrary  notwithstanding."  The 
daughter  therefore  having  left  a  child,  it  must  descend  to  that 
child.  This  being  the  case  of  a  *forfeiture,  the  condition  must 
be  taken  strictly.  In  a  MS.  common  place  book  of  Judge 
Dodderidgef  it  is  said,  "  conditions  that  go  in  defeazance  shall 
be  taken  strictly,  for  they  are  odious."  It  is  also  to  be  taken 
strictly  as  being  in  restraint  of  marriage,  according  to  the 
opinion  of  Lord  Mansfield  in  Long  v.  Dennis.l  The  construc- 
tion contended  for  will  also  disinherit  the  heir  at  law,  which  can 
only  be  by  express  words  or  necessary  implication.  The  estate 
is  directed  to  descend  as  if  the  daughter  were  dead :  this  can 
only  be  to  her  son,  who  is  her  heir ;  and  it  cannot  descend  to 
any  person  except  as  heir  of  the  person  last  seised ;  and  no  heir 
can  take  by  descent  in  the  life  of  his  ancestor. 


Perrim 

V, 

Lyon. 

Lyon 
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(Lord  Ellenborough,  Ch.  J. :  The  word  "  descend  "  cannot  be 
taken  here  in  its  strict  sense,  because  it  is  applied  to  personalty 
as  well  as  realty.  The  testator  only  meant  that  the  estate  should 
go  over  to  the  hctres  foetus  in  the  event  which  he  provided  for.) 

t  Cited  in  ScoU  v.  Tyler,  2  Br.  C.  C.  456.  J  4  Burr.  2055. 
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Then  being  limited  over  as  if  the  wife  or  daughter  were  dead ; 
as  applied  to  the  daughter,  it  would  go  to  her  son.  But  the 
words  ''entitled  under  this  my  will  "  are  relied  on  as  referring 
to  the  limitation  antecedently  expressed :  but  that  was  only  to 
take  place  in  case  his  daughter  should  die  under  age  and 
unmarried.  Now  the  condition  of  dying  under  age  could  not 
apply  to  the  wife,  who  was  above  age  when  the  will  was  made ; 
as  to  her  therefore  it  could  only  operate  as  a  condition  in 
terror  em:  then  why  should  not  the  other  condition  of  dying 
unmarried  operate  in  terrorem  also  as  to  the  daughter.  Taken 
in  the  strict  sense  of  the  words,  the  event  has  not  happened  on 
which  *the  estate  was  to  go  over ;  for  the  daughter  did  not  die 
''  under  age  and  unmarried." 


Littledale  in  reply  contended  that  the  estate  never  vested  in 
the  daughter,  but  was  in  the  trustees,  who  were  to  pay  the 
widow's  annuity  out  of  it ;  to  raise  200Z.  for  the  niece  ;  and  to 
provide  for  the  education  and  maintenance  of  the  daughter  till 
she  attained  21  or  married;  and  the  sums  necessary  for  the 
latter  purposes  were  to  be  estimated  by  the  trustees  considering 
the  fortune  she  would  be  entitled  to :  therefore  till  21  or 
marriage  the  testator  did  not  consider  his  daughter  as  entitled 
to  anything.  But  if  the  estate  did  vest  in  her  in  the  first 
instance,  it  was  liable  to  devest  if  she  died  under  age  and 
unmarried;  and  then  as  the  prohibited  marriage  with  a 
Scotchman  operated  by  the  necessary  construction  of  the  will  as 
a  death,  by  the  express  direction  of  the  testator ;  it  follows  that 
the  estate  was  devested  out  of  her,  as  upon  her  dying  under  age 
and  unmarried,  in  which  event  the  limitation  over  to  the 
children  of  Joseph  Ferrin  was  to  take  e£Eect.  And  then  the 
only  question  is  upon  the  legality  of  the  condition ;  which  is  not 
like  cases  of  contracts  between  parties  stipulating  against  the 
marriage  of  one  of  them,  such  as  Low  v.  Peers ;  but  turns  on 
the  power  which  every  man  has  to  annex  what  condition  he 
pleases  to  his  bounty.  And  this  is  as  much  a  regulation  of 
marriage  as  any  of  the  cases,  admitted  to  be  law,  where 
devises  on  condition  of  marrying  with  consent  have  been  held 
binding. 
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Lord  Ellbnbobough,  Ch.  J.  said,  that  the  Court  would  certify 
their  opinion ;  but  he  saw  no  ground  for  holding  this  condition 
to  be  void,  as  being  in  general  restraint  of  ♦marriage.  And 
afterwards  the  following  certificate  was  sent : 

"  Having  heard  this  case  argued  by  counsel,  and  considered  it, 
we  are  of  opinion,  that  under  the  circumstances  of  the  above 
case  Josiah  Perrin  and  Maria  Perrin,  the  two  children  of  the 
testator's  nephew  Joseph  Perrin,  are  entitled  to  the  real  estates 
of  the  said  testator  Josiah  Perrin. 

"  23rd  January,  1808.  "  Ellenborough. 

"  N.  Grose. 
"  S.  Lawrence. 
"  S.  Lb  Blanc." 
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BUCHANAN  v.  EUCKERt 

(9  East,  192—194;  S.  C.  at  Nisi  Prius,  1  Gamp.  63.) 

No  action  will  Ue  upon  a  foreign  judgment  on  the  &ce  of  which  it 
appears  that  the  defendant,  who  is  described  by  a  residence  not  within 
ihe  jurisdiction  of  the  foreign  court,  was  neither  served  with  process 
nor  came  to  defend  the  action. 

It  appealing  that  by  a  law  of  the  foreign  country  (a  British  colony), 
if  a  defendant  is  absent  from  [the  uland  and  has  no  attorney  there,  tiie 
summons  may  be  served  upon  him  by  nailing  it  up  in  the  Ck)urt-house : — 
Held,  that  this  must  be  presumed  to  refer  to  a  person  who  has  formerly 
been  present  within  the  jurisdiction ;  but,  if  not,  that  such  a  law  could 
not  be  binding  upon  the  party  in  another  jurisdiction. 

The  plaintiff  declared  in  assumpsit  for  2,000Z.  on  a  foreign 
judgment  of  the  Island  Court  in  Tobago ;  and  at  the  trial  before 
Lord  Ellenborough,  Ch.  J.  at  Guildhall,  produced  a  copy  of  the 
proceedings  and  judgment,  certified  under  the  handwriting  of 
the  Chief  Justice  and  the  seal  of  the  island,  which  were  proved ; 
which,  after  containing  an  entry  of  the  declaration,  set  out  a 


t  Beferred  to  and  followed  in  the 
judgment  in  Ccistrtque  y.  Imrie 
(H.  L.  1870)  L.  E.  4  H.  L.  414,  435, 
39  L.  J.  C.  P.  350, 23  L.  T.  48.  The 
principle  is  adopted  in  the  Judgments 


Extension  Act,  31  &  32  Vict.  c.  54, 
s.  8.  As  to  the  effect  of  a  voluntary 
appearance  in  such  a  case,  see  Voiset 
V.  BarreU  (0.  A.  1885)  oo  L.  J.  Q.  B. 

39.— B.  c; 
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BucBAXAN  summons  to  the  defendant,  therein  described  as  "  formerly  of  the 
RucKER.  city  of  Dunkirk,  and  now  of  the  city  of  London,  merchant,"  to 
appear  at  the  ensuing  Court  to  answer  the  plaintiff's  action ; 
which  summons  was  returned  "  served,  &c.  by  nailing  up  a  copy 
of  the  declaration  at  the  Court-house  door,"  &c.  on  which 
judgment  was  afterwards  given  by  default.  Whereupon  it  was 
objected,  that  the  judgment  was  obtained  against  the  defendant, 
who  never  appeared  to  have  been  within  the  limits  of  the  island, 
[  ♦loa  ]  nor  to  have  had  any  *attomey  there ;  nor  to  have  been  in  any 
other  way  subject  to  the  jurisdiction  of  the  Court  at  the  time ; 
and  was  therefore  a  nullity.  And  of  this  opinion  was  Lord 
Ellenborouoh  ;  though  it  was  alleged,  (of  which  however  there 
was  no  other  than  parol  proof,)  that  this  mode  of  summoning 
absentees  was  warranted  by  a  law  of  the  island,  and  was- 
commonly  practised  there :  and  the  plaintiff  was  thereupon 
nonsuited.    And  now 

Toddy  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial,, 
on  an  affidavit  verifying  the  island  law  upon  this  subject ;  which 
stated  ''  That  every  defendant  against  whom  any  action  shall  be 
entered,  shall  be  served  with  a  summons  and  an  office  copy  of  the 
declaration,  with  a  copy  of  the  account  annexed,  if  any,  at  the 
same  time,  by  the  Provost  Marshal,  &c.  six  days  before  the  sitting 
of  the  next  Court,  &c. ;  and  the  Provost  Marshal  is  required  ta 
serve  the  same  on  each  defendant  in  person.  But  if  such  defen* 
dant  cannot  be  found,  and  is  not  absent  from  the  island ;  then  it 
shall  be  deemed  good  service  by  leaving  the  summons,  &c.  at  his 
most  usual  place  of  abode.  And  if  the  defendant  be  absent  from 
the  island,  and  hath  a  power  of  attorney  recorded  in  the  secre- 
tary's  or  registrar's  office  of  Tobago,  and  the  attorney  be  resident 
in  the  island,  or  any  manager  or  overseer  on  his  plantation  in 
the  island,  the  service  shall  be  either  upon  such  attorney  per- 
sonally, or  by  leaving  it  at  his  last  place  of  abode,  or  upon  such 
overseer  or  manager  personally,  or  by  leaving  it  at  the  house  upon 
the  defendant's  plantation  where  the  overseer  or  manager  usually 
resides.  But  if  no  such  attorney,  overseer,  or  manager ;  then  the 
nailing  up  a  copy  of  the  declaration  and  summons  at  the  entrance 
of  the  Court-house  shall  be  held  good  service." 
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There  is  no  foundation  for  this  motion  even  upon  the  terms  of  Uuckek. 
the  law  disclosed  in  the  affidavit.  By  persons  absent  from  the  [  19*  1 
island  must  necessarily  be  understood  persons  who  have  been 
present  and  within  the  jurisdiction,  so  as  to  have  been  subject  to 
the  process  of  the  Court ;  but  it  can  never  be  applied  to  a  person 
who  for  aught  appears  never  was  present  within  or  subject  to  the 
jurisdiction.  Supposing  however  that  the  Act  had  said  in  terms, 
that  though  a  person  sued  in  the  island  had  never  been  present 
within  the  jurisdiction,  yet  that  it  should  bind  him  upon  proof  of 
nailing  up  the  summons  at  the  Court  door ;  how  could  that  be 
obligatory  upon  the  subjects  of  other  countries  ?  Can  the  island 
of  Tobago  pass  a  law  to  bind  the  rights  of  the  whole  world  ? 
Would  the  world  submit  to  such  an  assumed  jurisdiction  ?  The 
law  itself  however,  fairly  construed,  does  not  warrant  such  an 
inference  :  for  '^  absent  from  the  island  "  must  be  taken  only  to 
apply  to  persons  who  had  been  present  there,  and  were  subject  to 
the  jurisdiction  of  the  Court  out  of  which  the  process  issued  ;  and 
as  nothing  of  that  sort  was  in  proof  here  to  shew  that  the  defen- 
dant was  subject  to  the  jurisdiction  at  the  time  of  commencing 
the  suit,  there  is  no  foundation  for  raising  an  assumpsit  in  law 
upon  the  judgment  so  obtained. 

Per  Curiam  :  Rule  refused. 

RAINE   V.   BELL.t  isos. 

(9  East,  195—203.)  •^«»-  2(5. 

It  is  not  an  implied  condition  in  a  common  marine  policy  on  ship  and        r-  .^.  ■. 
freight  that  the  ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  '  ^ 

may  be  done  without  deviation  or  delay  or  otherwise  increasing  the  risk 
of  the  insurers :  and  therefore  where  a  ship  was  compelled  in  the  course 
of  her  voyage  to  enter  a  port  for  the  purpose  of  obtaining  a  necessary 
stock  of  provisions,  which  she  could  not  obtain  before  in  the  usual 
course  by  reason  of  a  scarcity  at  her  lading  ports,  and  during  her 
justifiable  stay  in  the  port  so  entered  for  that  purpose  she  took  on 
board  bullion  there  on  freight,  which  the  jury  found  did  not  occasion 
any  delay  in  the  voyage ;  it  was  held  not  to  avoid  the  policy. 

Tms  was  an  action  on  a  policy  of  insurance  "  on  the  ship  Rio 
Xova,  and  freight,  from  her  loading  port  or  ports  on  the  coast  of 

t  Followed  in  Laroche  v.  Oawin  (1810)  12  East,  1  (reported  in  11  B.  B.). 
— B.O. 
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Baike       Spain  to  London,  with  liberty  to  touch  and  stay  at  any  port 
Bell.       ov  place  whatever,  without  being  deemed  a  deviation."     The 
plaintiff  declared  on  a  loss  by  the  perils  of  the  sea.    It  appeared 
in  evidence  at  the  trial  at  Guildhall,  that  by  the  long  continuance 
of  the  voyage  from  port  to  port  in  Spain,  and  the  difficulty  of 
obtaining  provisions  on  the  coast  at  that  time,  the  ship's  provi- 
sions had  run  very  short,  and  she  was  obliged  to  put  into 
Gibraltar  to  lay  in  a  sufficient  stock  before  her  departure  for 
London.     But  it  also  appeared,  that  while  the  ship  lay  at 
Gibraltar  for  that  purpose  the  Captain  received  on  board  some 
chests  of  dollars  on  freight:   and  some  question  was  at  first 
attempted  to  be  made  whether  the  true  object  of  going  there  was 
not  to  take  on  board  these  dollars ;  but  the  weight  of  the  evidence 
was  against  this  supposition :  and  finally  Lord  Ellenborouoh, 
Ch.  J.  left  it  to  the  jury  to  say,  whether  the  going  into  Gibraltar 
w*ere  of  necessity  in  order  to  obtain  a  proper  stock  of  provisions ; 
and  if  so,  whether  the  stay  there  were  longer  than  was  necessary 
for  that  purpose;  telling  them  that  in  either  case  the  policy 
would  be  avoided.    The  jury  however  affirmed  the  necessity  of 
the  ship's  touching  and  stay  at  Gibraltar  in  order  to  lay  in  her 
provisions:   and  the  loss  of  the  ship  being  proved  to  have 
happened  by  the  perils  of  the  sea  off  the  coast  of  Cornwall  in  her 
homeward-bound  voyage,  they  found  a  verdict  for  the  plaintiff' 
for  the  amount  of  the  defendant's  insurance.    But  a  question  of 
£  *196  ]      "^law  was  raised,  whether  the  taking  in  the  additional  cargo  of 
dollars  at  Gibraltar,  which  was  said  to  be  a  breaking  bulk  in  the 
course  of  the  voyage  at  a  place  where  there  was  no  liberty  to 
trade,  did  not  avoid  the  policy;   as  increasing  or  having  a 
tendency  to  increase  the  risk  of  the  underwriters  beyond  the 
terms  of  the  policy :  and  this  it  was  contended  by  the  defendant 
to  do,  on  the  authority  of  Lord  Eenyon  in  Stitt  v.  Wardelly  t  and 
of  Lord  Ellenborouoh  in  Sheriff  v.  Potts.l     And  in  order  to 
discuss  this  point,  a  rule  nisi  was  obtained  in  the  last  Term 
for  setting  aside  the  verdict,  and  for  a  new  trial;   against 
which 

t    Tried    at    the    Sittings    after     and  Park  on  Insur. 
Michaelmas  Term,  38  G^.  HE.  at         t  Sittings  after  Michaelmas  Teim, 
GuildhaU,  2  Esp.  Ni.  Pri.  Gas.  609,      44  Geo.  HI.  6  Esp.  Ni.  Pri.  Cas.  96. 
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The  Attorney-General,  Park,  and  Dampier,  now  shewed  cause,  Rainb 
and  denied  the  application  of  the  cases  cited  to  the  present,  as  belu 
well  as  the  reasoning  on  which  they  were  said  to  be  founded. 
The  question  of  deviation  by  going  into  Gibraltar  is  wholly 
removed  by  the  finding  of  the  jury,  justifying  the  necessity  of 
it.  The  only  principle  on  which  the  breaking  of  bulk,  properly 
so  called,  in  the  course  of  the  voyage  insured,  that  is,  the 
unshipping  of  any  part  of  the  original  cargo  for  the  purpose  of 
trading,  can  be  deemed  to  avoid  the  policy,  is  on  account  of  the 
delay  thereby  occasioned,  which  increases  the  risk  of  the  under- 
writers, unless  a  liberty  to  stay  and  trade  at  the  particular  place 
be  stipulated  for.  But  that  cannot  apply  to  a  case  where  the 
whole  stay  of  the  ship  was  covered  by  a  justifiable  necessity :  and 
where  not  even  the  disposition  of  any  part  of  the  original  cargo 
could  be  altered  by  taking  in  a  few  chests  into  the  cabin.  In  the 
case  of  Stitt  v.  Wardell  there  was  *an  actual  breaking  of  bulk  in  [  *197  ] 
the  course  of  the  voyage :  for  the  ship  having  been  driven  by 
stress  of  weather  into  Dublin  harbour,  she  continued  there  no 
less  than  three  weeks,  and  during  that  time  unloaded  part  of  her 
cargo  of  coals  and  sold  them.  It  does  not  appear  by  the  report 
of  the  case,  that  the  necessity  which  first  brought  the  vessel  into 
Dublin  continued  during  the  whole  three  weeks;  nor  is  it 
probable  that  it  should,  as  it  does  not  appear  that  she  was  under 
repair  during  the  time :  and  Lord  Kenton's  opinion  turned  upon 
the  liberty  to  touch  at  any  port  not  extending  to  a  liberty  of 
trading  there.  Besides,  that  was  a  case  of  the  first  impression  ; 
and  can  only  be  supported  on  the  principle  of  the  act  done 
operating  to  increase  the  underwriters'  risk ;  for  there  is  nothing 
in  the  terms  of  the  policy  itself  which  prohibits  even  the  unload- 
ing a  part  of  the  cargo,  or  the  taking  in  other  goods :  such  acts 
are  only  prohibited  by  implication,  as  they  may  occasion  delay  in 
the  prosecution  of  the  voyage  insured :.  and  if  no  delay  be  in  fact 
occasioned,  it  seems  difficult  to  say  how  the  mere  act  of  unload- 
ing part  of  a  ship's  cargo  can  increase  the  risk  of  the  under- 
writers on  the  ship.  (In  answer  to  a  question  from  the  Court, 
they  disclaimed  any  right  to  cover  the  freight  of  the  dollars  so 
taken  in  at  Gibraltar :  only  contending  that  the  taking  them  in 
did  not  avoid  the  policy  on  the  ship  or  the  freight  of  the  original 
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rainb  cargo  insured.)  The  case  of  Sheriff  v.  Potts  was  ruled  on  the 
Bell.  authority  of  the  former  case ;  with  this  additional  circumstance, 
which  was  relied  on  by  Lord  Ellenbobouoh,  that  there  was  a 
special  liberty  reserved  ''  to  touch  and  discharge  goods  at  Lis- 
bon "  in  the  course  of  the  voyage  from  Guernsey  to  Gibraltar ; 
which  was  considered  to  be  a  virtual  exclusion  of  the  liberty  of 
taking  in  a  new  cargo  at  Lisbon.  They  also  reasoned  by  analogy 
[  ♦198  ]  from  the  *case  of  hypothecation.  Where  a  ship  is  driven  into  a 
foreign  port  by  distress,  and  is  obliged  to  repair,  not  only  is  it 
warrantable  to  unship  the  whole  cargo  for  the  purpose  of  the 
repair ;  but  as  the  captain  may  hypothecate  the  cargot  as  well  as 
the  ship  for  the  expense  of  the  repair,  so  he  may  unload  and  sell 
a  part  of  the  cargo  for  that  express  purpose. 

Garroiv  and  Man-yaty  contra : 

It  is  no  answer  to  the  objection  that  the  policy  does  not 
expressly  prohibit  any  alteration  of  the  cargo  in  the  course  of  the 
voyage  by  unloading  part  or  taking  in  other  goods,  or  as  it  is 
commonly  and  technically  called  the  breaking  bulk;  which 
includes  goods  stowed  in  the  cabin  as  well  as  under  the  hatches. 
There  are  many  implied  stipulations  in  favour  of  the  under- 
writers, such  as  that  a  ship  shall  be  properly  documented ;  that 
she  shall  be  seaworthy;  and  have  a  sufficient  complement  of 
men  and  stock  of  provisions,  &c.  One  of  these  is,  that  she  shall 
not  trade  in  the  course  of  the  voyage :  and  there  is  no  distinction 
in  this  respect  between  a  greater  and  less  degree  of  trading; 
between  unloading  or  taking  in  a  single  bale  or  package,  or  a 
hundred :  any  partial  alteration  of  the  cargo  in  the  course  of  the 
voyage  may  affect  the  whole :  it  may  or  it  may  not  in  a  particular 
instance  occasion  delay  in  the  prosecution  of  the  voyage :  that 
will  depend  upon  a  variety  of  minute  circumstances  and  con- 
siderations, which  it  is  usually  impossible  for  an  underwriter  to 
trace:  but  any  degree  of  trading  has  a  necessary  tendency  to 
create  delay ;  it  holds  out  a  continual  temptation  to  deviate  from 
and  delay  the  voyage:  and  it  is  on  account  of  this  necessary 
tendency,  and  the  difficulty  of  discriminating  how  much  delay  is 
[  *199  ]      to  ^be  attributed  to  necessity  and  how  much  to  the  trading,  that 

t  Case  of  the  Oratitudine,  3  C.  Bob.  Adm.  Bep.  240. 
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the  policy  of  the  law  raises  an  implied  engagement  in  the  assured,  Raihb 
that  the  ship  shall  not  trade  at  all  in  the  coarse  of  the  voyage,  bbll. 
unless  permission  to  do  so  be  expressly  reserved :  and  the  very 
reservation  of  such  express  permission  in  certain  cases  shews  the 
understanding  of  the  mercantile  world  that  it  is  prohibited  in  all 
others.  The  cases  of  Stitt  v.  Wardell,  and  Sheriff  v.  Potts,  have 
judicially  established  the  implied  prohibition  against  breaking 
bulk  or  trading  in  the  course  of  the  voyage :  and  it  is  better  for 
all  parties  to  abide  by  the  x^lain  broad  rule  of  an  entire  prohibi- 
tion, than  to  introduce  a  dubious  question  into  every  case,  how 
far  the  trading  tended  to  delay. 

(Lawrence,  J.  observed,  that  the  facts  reported  in  Stitt  v. 
JVardeli  did  not  support  the  reason  said  to  be  given  by  Lord 
Kenton  for  avoiding  the  policy,  namely,  that  the  holding  the 
underwriters  Uable  would  be  to  make  them  insure  a  voyage  not 
in  their  contemplation ;  for  there  was  no  deviation  in  that  case 
from  the  course  of  the  voyage ;  but  the  ship  was  forced  by  stress 
of  weather  into  Dublin.) 

If  the  liberty  of  trading  be  allowed  at  all,  it  will  not  be  difficult  to 
frame  pretences  of  necessity  from  weather  and  accident  to  run 
into  ports,  or  to  protract  a  ship's  stay  there  when  really  forced  in 
for  shelter. 

Lord  Ellenborough,  Ch.  J : 

If  the  taking  in  the  dollars  at  Gibraltar  materially  varied  the 
risk  of  the  underwriters,  they  would  be  discharged  by  it ;  but 
that  it  did  not  vary  the  risk  by  occasioning  any  delay  of  the 
voyage  was  expressly  found  by  the  jury  to  whom  the  question 
vras  left,  and  who  were  of  opiaion  that  the  whole  period  of  the 
ship's  stay  there  was  covered  by  the  necessity  which  originally 
♦induced  the  captain  to  go  into  Gibraltar.  I  have  turned  it  in  [  *200  ] 
my  mind  whether  the  risk  might  not  have  been  increased  by  the 
particular  kind  of  cargo,  namely,  treasure,  taken  in  there:  if 
that  were  known  at  the  time  to  an  enemy,  it  might  hold  out  an 
additional  temptation  to  him  to  seek  for  and  attack  the  ship. 
But  I  do  not  know  that  a  mere  temptation  of  this  sort  has  ever 
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Baine  been  held  a  sufficient  ground  to  avoid  a  policy  if  the  original  act 
Bell.  itself  were  lawful.  This,  it  must  be  remembered,  is  the  case  of  a 
policy  on  ship  and  freight :  I  reserve  giving  any  opinion  as  to 
the  operation  of  a  change  in  the  state  of  the  cargo  in  the  case  of 
a  policy  on  goods ;  because  the  taking  in  of  other  goods  in  the 
course  of  one  entire  voyage,  where  it  is  not  provided  for,  may  be 
contended  to  constitute  a  different  adventure  from  that  on  which 
the  ship  started  with  her  original  cargo.  But  here  no  part  of 
the  original  cargo  was  taken  out,  as  in  Stitt  v.  Wardell ;  nor  any 
narrower  liberty  reserved,  as  in  Sheriff  v.  Potts,  which  might 
operate  as  a  virtual  exclusion  of  taking  in  other  goods.  But  this 
case  stands  on  its  own  ground:  where  something  has  been 
superadded  to  the  original  cargo  while  the  ship  was  delayed  from 
necessity  in  a  port  into  which  she  was  obliged  to  go ;  and  the 
jury  having  negatived  that  any  delay  was  occasioned  by  the 
taking  in  of  the  additional  goods. 

His  Lordship,  after  the  other  Judges  had  delivered  their 
opinions,  added,  that  nothing  said  by  the  Court  would  justify  the 
taking  in  any  cargo  in  the  course  of  the  voyage  which  would  in 
any  manner  enhance  the  risk  of  the  underwriters. 

Grose,  J. : 

The  good  sense  of  the  thing,  in  ascertaining  whether  or  not 
[  •201  ]  the  act  done  avoided  the  policy,  is  to  ♦know  whether  it  did  or  did 
not  increase  the  risk  of  the  underwriters.  Now  here  the  jury 
having  negatived  any  deviation  from  or  delay  in  the  voyage  on 
account  of  taking  in  the  dollars  at  Gibraltar,  there  seems  no 
reason  for  saying  that  the  risk  of  the  underwriters  was  thereby 
increased ;  and  therefore  I  will  not  disturb  the  verdict. 

Lawrence,  J : 

I  agree  that  the  verdict  is  right.  There  is  nothing  in  the 
terms  of  the  policy  to  restrain  the  captain  from  taking]  in 
dollars :  no  additional  risk  was  incurred  to  the  ship  by  the 
nature  of  the  cargo,  from  the  laws  of  the  country  where  it  was 
taken  in ;  which  might  have  altered  the  case :  but  the  jury  have 
found  that  the  ship  went  into  Gibraltar  on  a  necessary  occasion, 
and  did  not  stay  there  longer  than  that  necessity  justified.  ^If 
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Gibraltar  had  continued  a  port  of  Spain,  there  is  no  doubt  but       Raine 

that  the  dollars  might  have  been    taken    on  board  without        bell. 

vitiating  the  policy  :  but  the  objection  is  that  because  Gibraltar 

is  not  a  port  of  Spain  the  taking  them  in  there  avoids  the 

policy,  although  it  be  found  by  the  jury  that  no  delay  in  the 

voyage  was  thereby  occasioned.    This  is  not  like  a  deviation ; 

for  that  alters  the  risk  insured ;  but  here  the  risk  was  not  in  fact 

altered.    Then  it  is  said  that  it  holds  out  a  temptation  to  deviate. 

But  if  an  intention  to  deviate,  not  carried  into  effect,  wUl  not 

avoid  a  policy ;  still  less  can  a  temptation  to  deviate ;  as  in  Mo8s 

V.  Byrom.  t    If  the  doing  of  a  thing  do  not  alter  the  risk  of  the 

underwriter,  and  be  not  expressly  prohibited  to  be  done ;  I 

cannot  say  that  it  vitiates  the  policy  as  upon  the  breach  of  an 

implied  condition.     The  case  of  Stitt  v.  WardeU  passed  at  Nisi 

Prius,  and  was  not  afterwards  brought  in  review  before  *the      [  ^202  ] 

Court ;  and  though  it  was  the  opinion  of  a  most  eminent  Judge ; 

jet  the  greatest  are  liable  to  error  in  delivering  their  opinions  on 

the  sudden.    And  if  the  same  question  should  occur  again,  I 

think  it  will  deserve  further  consideration :  for  unless  it  can  be 

shewn  that  the  underwriters'  risk  is  varied  by  taking  out  part  of 

a  cargo  in  the  course  of  the  voyage,  as  at  present  advised,  I  do 

not  understand  how  it  can  avoid  the  policy. 

Le  Blanc,  J. : 

I  am  of  the  same  opinion.  Two  cases  have  been  relied  on  to 
shew  that  the  mere  fact  of  taking  out  and  selling  part  of  the 
cargo,  or  the  taking  in  other  goods  in  the  course  of  the  voyage, 
will  avoid  the  policy:  but  those  were  decisions  at  Nisi  Prius, 
which  were  never  brought  before  the  Court,  and  might  have 
tamed  on  the  particular  circumstances  of  those  cases.  But  now 
the  question  is  fairly  raised  and  brought  before  the  Court,  we 
must  decide  it  according  to  the  principle  by  which  marine 
policies  of  insurance  are  governed  in  respect  of  impUed  conditions. 
It  is  said,  that  because  hberty  is  sometimes  expressly  reserved 
for  a  ship  to  touch,  stay  and  trade  in  the  course  of  the  voyage, 
it  is  impliedly  excluded  in  every  policy  in  which  it  is  not  so 
reserved :  but  the  reason  of  the  express  reservation  is  in  order  to 

t  3  B.  E.  208  (6  T.  E.  379). 
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Rainb  justify  the  delay  in  trading;  the  staying  at  a  place  for  the 
Bell.  very  purpose  of  trading  there :  but  if  a  ship  touch  at  a  port 
which  is  allowed,  and  stay  there  for  any  reason  which  is  allowable 
within  the  intent  and  meaning  of  the  policy,  and  no  additional 
risk  to  the  underwriters  be  incurred  by  her  trading  there  during 
such  her  stay  for  an  allowed  or  justifiable  cause,  I  can  see  no 
reason  why  such  a  trading  should  in  itself  avoid  the  policy.  It 
is  said  however,  that  the  giving  liberty  to  trade  at  all  will  be  a 
[  *203  ]  temptation  to  the  master  to  deviate  from  and  to  delay  *the 
voyage  with  that  view,  and  that  it  will  be  difficult  for  the  under- 
writers to  detect  it :  but  that  must  necessarily  be  a  question  for 
the  jury  to  decide,  as  in  other  cases  of  fraud,  whether  the 
deviation  or  delay  arose  from  necessity  or  from  the  trading ;  and 
wherever  the  case  was  doubtful  upon  the  evidence,  it  would 
generally  turn  the  verdict  against  the  assured  who  would  have  to 
account  for  the  delay  or  deviation.  But  where  it  is  found  that 
no  delay  was  occasioned  by  the  trading,  I  see  no  reason  why 
we  should  imply  a  condition  which  the  parties  themselves  have 
not  made,  in  order  to  avoid  the  policy  as  for  a  breach  of  it. 
Neither  do  I  think  it  would  be  generally  convenient  to  increase 
the  number  of  small  circumstances  unconnected  with  the  occasion 
of  the  loss  which  will  relieve  the  underwriters  from  their  engage- 
ment to  indemnify  the  assured,  by  the  introduction  of  new 
implied  conditions  which  the  parties  do  not  express  in  the  policy. 

Rule  discharged. 
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ELIZABETH  HOEN,    Executrix   of  JOHN   HOKN,        i^os. 

'  ^         Jan,  29. 

V.  BAKEK  AND  Another,  Assignees  of  WM.  HOKN       — 
AND  ED.  JACKSON,   Bankrupts.  .    [215.J 

(9  East,  215—245.) 

On  the  bankruptcy  of  a  firm  of  distillers  who  occupied  leasehold 
premises  and  used  with  them  certain  stills,  Tats,  &c.  the  property  of  a 
former  partner,  under  a  deed  of  arrangement  made  on  the  dissolution  of 
the  former  firm : — Held, 

1.  That  the  stills  which  were  fixed  to  the  freehold  did  not  pass  to  the 
assignees  under  the  words  goods  and  chattels  in  the  statute,  21  Jac.  1, 
C.  19,  88.  10  &  ll.t 

2.  That  the  Tats,  &c.  which  were  not  so  fixed,  did  pass  to  the 
assignees,  as  being  left  by  the  true  owner  in  the  possession,  order  and 
disposition  (as  it  appeared  to  the  eye  of  the  world)  of  the  bankrupts,  as 
reputed  owners. 

3.  That  the  case  would  have  admitted  of  a  different  consideration  if 
there  had  been  a  usage  in  the  trade  for  the  utensils  of  it  to  be  let  out  to 
the  traders ;  as  that  might  have  rebutted  the  presumption  of  ownership 
arising  from  the  possession  and  apparent  order  and  disposition  of  them. 

Tms  was  an  action  to  recover  in  damages  the  value  of  the 
interest  which  the  plaintiff  claimed  in  certain  stills,  vats,  and 
utensils,  which  the  first  count  of  the  declaration  ^stated  that  she  [  *216  ] 
was  entitled  to,  subject  to  the  use  thereof  by  the  defendants 
during  her  life ;  and  that  being  so  entitled,  and  the  defendants 
well  knowing  the  same,  they  wrongfully  and  injuriously  broke 
and  destroyed  part,  and  sold  and  disposed  of  the  rest.  The 
second  count  was  in  trover  for  the  same  goods:  to  which  the 
defendants  pleaded  not  guilty ;  and  upon  the  trial  before  Lord 
Ellenborough,  Ch.  J.  at  the  Middlesex  sittings  after  the  last 
Term,  a  verdict  was  found  for  the  plaintiff  for  1,000/.  subject  to 
the  following  case. 

The  plaintiff  is  the  widow  and  executrix  of  her  deceased 
husband  John  Horn,  who  before  and  at  the  time  of  making  the 
indenture  of  the  20th  of  March,  1801,  after  mentioned,  was  a 
distiller  in  Southwark.  The  defendants  are  the  assignees  of 
Wm.  Horn  and  E.  Jackson,  who  succeeded  John  Horn  in  the 
business  of  a  distiller,  and  carried  on  the  same  until  they  became 
bankrupts,  as  after  mentioned.  At  the  time  of  making  the  said 
indenture  John  Horn  held  the  principal  part  of  the  messuages, 

t  See  now  46  &  47  Yict.  c.  52,  s.  44,  sub-s.  2  (iii). 
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HoBN        buildings,  and  lands,  whereon  he  had  caxried  on  the  business  of 
Baker.       a  distiller  in  partnership  with  Eobert  Horn  and  William  Horn, 
and  whereon  there  had  been  erected  a  rectifying  distill-house, 
under  a  lease  granted  to  him  and  B.  Jackson,  (since  dead,)  for  a 
term  which  expired  on  the  30th  of  Dec.  1804:  and  he  held 
other  parts  of  the  premises  under  another  lease  granted  to  him 
and  the  said  Bichard  Jackson,  since  deceased,  for  a  term  which 
expired  on  the  24th  of  June,  1805 :  and  he  and  the  said  Bichard 
Jackson,  now  deceased,  had  before  held  other  parts  of  the 
premises  under  a  lease  for  a  term  which  expired  on  the  25th  of 
Dec.   1799.     The  above-mentioned  partnership,  which  was  a 
losing  concern,  expired  before  the  making  of  the  indenture 
hereinafter  mentioned ;  and  William  Horn,  at  the  time  of  making 
(  *217  ]      that  indenture,  and  *at  the  death  of  John  Horn,  was  and  now  is 
indebted  to  the  estate  of  John  Horn  in  500Z.  in  respect  of  their 
partnership.     By  indenture  dated  the  20th  of  March,  1801, 
between  John  Horn  of  the  one  part,  and  Wm.  Horn  and  Bd. 
Jackson  (the  bankrupts)  of  the  other ;  after  reciting  the  said 
several  leases,  and  that  at  the  time  of  making  the  last  lease,  the 
said  Bd.  Jackson  (deceased)  was  in  partnership  with  John  Horn ; 
and  that  John  Horn  had  lately  entered  into  partnership  with 
Wm.  and  Bobert  Horn  for  a  term  then  expired  ;  and  that  since 
the  expiration  of  the  last-mentioned  lease  the  premises  therein 
comprised  had  been  used  and  occupied  by  John,  Bobert,  and  Wm. 
Horn  as  yearly  tenants ;  and  that  the  partnership  between  John, 
Bobert,  and  Wm.  Horn  had  before  the  execution  of  that  deed 
been  dissolved  by  mutual  consent ;  and  that  it  had  been  agreed 
between  John  Horn  of  the  one  part,  and  Wm.  Horn  and  Bd. 
Jackson  of  the  other  part,  that  John  Horn  should  withdraw  from 
the  business  as  from  the  1st  of  March  then  instant,  in  favour  of 
Wm.  Horn  and  Bd.  Jackson,  and  permit  them  to  use,  occupy, 
and  enjoy  the  said  distill-house  and  other  the  premises  mentioned 
in  the  indentures  of  lease,  and  the  several  vats,  stills,  and 
utensils  of  trade  therein  or  thereon,  and  which  vats,  stills,  and 
utensils  were  specified  in  the  first  schedule  written  under  that 
indenture,  in  consideration  of  an  annuity  of  600Z.  to  be  paid  to 
John  Horn,  his  executors,  &c.  during  the  life  of  himself  and 
Elizabeth  his  wife  (the  now  plaintiff)  and  the  life  of  the  survivor, 
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subject  to  terms  and  conditions  thereinafter  expressed:  and  Hobk 
reciting  farther,  that  it  had  been  agreed  that  the  debts  dae  to  bakeb. 
John,  Bobert,  and  Wm.  Horn  as  late  copartners,  and  also  all  the 
horses,  carts,  drays,  and  casks  of  the  late  copartnership  (except 
the  vats,  stills,  and  utensils  mentioned  in  the  said  first  schedule,) 
♦should  be  valued,  and  purchased  by  Wm.  Horn  and  Ed.  Jackson ;  [•218  ] 
and  that  a  valuation  had  been  made  accordingly ;  by  which  it 
appeared  that  such  debts,  and  the  value  of  such  horses,  &c. 
amounted  to  1,815{. ;  for  payment  of  which  a  bond  had  been 
given  by  Wm.  Horn  and  Ed.  Jackson  to  John  Horn ;  and  that 
Wm.  Horn  and  Ed.  Jackson,  by  another  bond,  had  been  bound 
to  John  Horn  in  5,000Z.,  conditioned  for  payment  of  the  annuity 
of  600Z.  per  annum  to  John  Horn  for  the  lives  of  himself  and 
his  wife,  (the  plaintiff,)  and  the  survivor :  he,  John  Horn,  in 
pursuance  of  the  agreement,  and  in  consideration  of  the  two 
bonds  and  the  covenants  and  agreements  after  contained  on 
behalf  of  Wm.  Horn  and  Ed.  Jackson,  for  himself,  his  heirs, 
executors,  &c.  covenanted  and  agreed  with  Wm.  Horn  and  Ed. 
Jackson,  their  executors,  administrators,  and  assigns,  that  they, 
well  and  truly  paying  the  rents  reserved  by  the  several  recited 
leases,  and  performing  all  and  singular  the  covenants  and  agree- 
ments therein  contained  on  the  lessees'  and  assignees'  parts,  and 
also  duly  and  regularly  paying  the  said  annuity  so  secured  as 
aforesaid,  should  and  lawfully  might  peaceably  and  quietly  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  messuage,  tene- 
ment, distill-house,  and  premises  thereby  demised  and  mentioned 
in  a  certain  deed-poll  indorsed  on  the  said  first  lease,  and  also 
the  said  stills,  vats,  and  things,  specified  in  the  first  schedule, 
during  the  lives  of  John  Horn  and  Elizabeth  Horn,  or  the 
survivor,  without  any  let,  suit,  &c.  of  John  Horn,  his  executors, 
4fcc.  or  any  person  lawfully  claiming  from  him,  &c.  Wm.  Horn 
and  Ed.  Jackson,  by  the  indenture  of  agreement,  covenanted  to 
pay  the  rent  reserved  by  the  leases,  and  to  perform  the  covenants. 
There  was  also  a  proviso  in  that  indenture,  that  in  case  the 
annuity  should  be  in  arrear  for  two  calendar  months,  John  Horn, 
his  *executors,  &c.  might  re-enter  the  distill-house  and  premises,  [  •219  ] 
and  the  same  with  all  and  every  the  stills,  vats,  and  things  men- 
tioned in  the  said  schedule  have  again,  re-possess,  and  enjoy  as 
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Horn  in  his  former  estate,  &c.  There  was  also  a  covenant,  that  upon 
BAKEB.  the  decease  of  the  survivor  of  John  and  Elizabeth  Horn,  Wm. 
Horn,  and  Bd.  Jackson  should  be  at  liberty  to  purchase  the 
distill-house  and  premises  for  the  remainder  of  the  term  in  the 
leases,  and  the  stiUs,  vats,  and  things  mentioned  in  the  said 
schedule.  And  another  covenant  that  Wm.  Horn  and  Bd. 
Jackson  should  keep  the  said  stills,  vats,  and  utensils  in  repair ; 
and  in  case  they  should  not  purchase  the  same,  that  they  should 
at  the  end  of  the  agreement  deliver  them  up  to  John  Horn,  his 
executors,  &c.  in  good  condition,  reasonable  use  and  ^rear 
excepted.  (Then  followed  the  schedule  referred  to  of  the  diflfer- 
ent  stills  and  vats,  numbered  in  order,  and  describing  the 
quantity  in  gallons  which  each  would  contain.)  The  case  further 
stated,  that  Wm.  Horn  and  Bd.  Jackson  took  possession  of  the 
premises  immediately  on  the  execution  of  the  indenture  of  agree- 
ment, and  carried  on  the  trade  of  distillers ;  and  from  time  to 
time  paid  the  interest  on  the  bond  and  the  annuity  to  John  Horn, 
who  died  about  four  years  ago,  and  who  by  his  will  gave  all  his 
property  to  his  wife,  the  plaintiff,  and  appointed  her  sole 
executrix.  Since  the  death  of  John  Horn  neither  the  annuity 
nor  the  interest  of  the  bond  for  1,815?.  have  been  regularly  paid ; 
but  the  plaintiff,  as  she  from  time  to  time  was  in  want  of  money, 
and  notwithstanding  the  annuity  and  interest  might  not  be  then 
[•220]  due,  applied  to  Wm.  Horn  and  Bd.  Jackson,  who  *paid  her 
different  sums  on  account  of  such  annuity  and  interest ;  and  also 
by  her  order  occasionally  paid  sums  to  various  persons  for  her 
use,  and  supplied  her  with  liquors  and  spirits  as  she  from  time  to 
time  ordered  any ;  so  that  there  was  a  running  account  between 
them  and  the  plaintiff.  The  following  memorandum  was  signed 
by  John  Horn,  and  indorsed  on  that  part  of  the  deed  in  the 
possession  of  Wm.  Horn  and  Bd.  Jackson ;  viz.  "I  the  within- 
named  John  Horn  do  hereby  undertake  and  agree  to  accept  and 
take  5002.  by  equal  quarterly  payments  instead  of  600Z.  for  the 
first  year's  annuity  within  referred  to."  To  this  memorandum 
there  was  no  date,  nor  did  it  api)ear  when  it  was  made.  The 
following  indorsement  or  receipt  was  also  written  on  the  said 
deed,  and  signed  by  the  plaintiff  as  executor  of  John  Horn ;  viz. 
*'  March  1st,  1802.  Beceived  of  the  within-named  Wm.  Horn  and 
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Ed.  Jackson  500Z.,  being  one  year's  annuity  due  from  them  this        hobn 
day  for  the  purposes  specified  herein."     There  was  also  the       baker. 
following  indorsement  on  the  same  deed  signed  by  Elizabeth 
Horn.     "  March  1st,  1803.  Eeceived  of  the  within-named  Wm. 
Horn  and  B.  Jackson  6002.,  being  one  year's  annuity  due  from 
them  this  day  for  the  puri)oses  specified  therein."     The  first 
naemorandum  appeared  to  be  in  the  hand- writing  of  the  solicitor 
who  drew  the  deed :  the  two  last  receipts  were  in  the  hand- writing 
of  Bd.  Jackson.    For  many  months  previous  to  the  bankruptcy 
of  Wm.  Horn  and  Bd.  Jackson  the  plaintiff  found  great  difficulty 
in  obtaining  money  from  them ;  and  she  permitted  the  annuity 
and  interest  to  run  in  arrear ;  and  notwithstanding  the  same 
were  more  than  two  months  in  arrear,  the  plaintiff  did  not  make 
any  claim  to  re-enter  the  premises,  as  by  the  deed  she  had  the 
power  to  do  ;  but  in  May,  1806,  brought  an  action  in  this  Court 
against  *Wm.  Horn  and  Bd.  Jackson  to  recover  the  arrears  of      [^221] 
the  annuity,  as  also  to  obtain  payment  of  the  bond  for  1,815Z.  and 
interest ;  to  which  action  they  pleaded  eight  several  pleas,  upon 
seven  of  which  issue  was  joined :  and  to  the  eighth  plea  Elizabeth 
Horn  demurred;   which  demurrer  was  argued,  and  judgment 
given  for  Elizabeth  Horn ;  and  notice  of  trial  of  the  said  issues 
had  been  given  at  the  time  of  the  bankruptcy ;  but  in  consequence 
thereof  that  cause  was  not  further  proceeded  in ;  and  there  was 
due  for  the  arrears  of  the  annuity  and  interest  on  the  bond  for 
1,815Z.,  at  the  time  of  the  bankruptcy,  about  6002.    In  April, 
1805,  the  plaintiff,  after  her  husband's  death,  renewed  the  leases 
of  the  several  premises.    Wm.  Horn  and  Bd.  Jackson  occupied 
the  premises,  with  the  stills,  vats,  and  utensils  thereon,  and 
carried  on  the  trade  of  distillers  from  the  time  of  executing  the 
indenture  of  the  20th  of  March,  1801,  to  their  bankruptcy.    A 
commission  of  bankrupt  issued  against  Wm.  Horn  and  Bd. 
Jackson  on  the  26th  of  July,  1806,  and  they  were  duly  adjudged 
bankrupts  on  the  28th  ;  and  the  messenger  under  the  commission 
immediately  took  possession  of  the  demised  premises,  and  also  of 
the  vats,  stiUs,  and  utensils  then  being  thereon.    The  defendants 
were  afterwards  chosen  assignees,  and  an  assignment  of  all  the 
estate  and  effects  of  Wm.  Horn  and  Bd.  Jackson  was  duly  made 
to  them ;  upon  which  notice  was  given  by  the  plaintiff  to  the 
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HoBN  defendants  that  the  several  vats,  stills,  and  utensils  were  the 
Bakeb.  property  of  the  plaintiif,  subject  to  the  supposed  interest  of  the 
bankrupts  therein.  The  things  mentioned  in  the  deed,  and 
[  *222  ]  comprised  in  the  first  schedule,  consist  of  stiUs  *and  vats.  The 
stills,  five  in  number,  were  set  in  brick-work,  and  let  into  the 
ground.  Three  vats  or  worm-tubs  were  supported  by  and 
rested  upon  brickwork  and  timber,  but  were  not  fixed  in  the 
ground.  Sixteen  other  vats  stood  on  horses  or  frames  made  of 
wood,  which  were  not  let  into  the  ground,  but  stood  upon  the 
floor.  The  vats  were  of  wood,  bound  round  with  iron :  the  stills 
were  of  copper  ;  and  connected  with  some  of  the  vats :  others  of 
the  vats  were  also  connected  and  communicated  with  each  other 
by  conductors  or  pipes.  Three  stills  and  vats  were  in  the 
rectifying  distill-house.  There  were  also  a  great  number  of 
other  vats  under  the  rectifying  distill-house ;  some  of  which  were 
standing  on  brick  and  timber,  and  others  on  horses  or  frames  as 
above  ;  and  which  were  connected  with  the  vats  and  stills  in  the 
rectifying  distill-house.  Others  of  the  vats  stood  on  horses  or 
frames,  as  above  described.  All  the  vats  in  the  rectifying  distill- 
house  stood  on  their  ends  ;  as  did  nine  of  those  under  the  distill- 
house  :  the  other  vats  under  the  distill-house  lay  on  their  sides 
or  bilge.  The  defendants  contending,  that  the  vats,  stills,  and 
utensils,  in  the  said  first  schedule  contained,  belonged  to  the 
bankrupts  at  the  time  of  their  bankruptcy,  have  sold  them  as 
part  of  the  estate  and  effects  of  the  bankrupts.  The  plaintiff, 
contending  that  the  same  belong  to  her  as  executrix  of  her  late 
husband,  by  virtue  of  his  will  (subject  to  the  use  thereof  by  the 
assignees  in  right  of  the  bankrupts  during  her  life,)  has  brought 
this  action  to  recover  in  damages  the  value  of  her  interest  therein. 
The  question  was,  Whether  the  plaintiff  were  entitled  to  recover  ? 
[  •223  1  it  *being  agreed  that  if  the  plaintiff  were  so  entitled,  the  amount 
of  the  damages  should  be  settled  out  of  Court. 

This  case  was  argued  in  Michaelmas  Term  last  by  Bw*rongh 
for  the  plaintiff,  and  Dampier  contra ;  and  again  in  this  Term  by 
Williams,  Serjt.  for  the  plaintiff,  and  the  Attorney-OenercU  for 
the  defendants.  The  additions  to  the  case  which  have  been 
noticed  were  made  between  the  first  and  second  argument. 
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Lord  Ellenbobouoh,  Ch.  J. :  Hobn 

The  true  object  of  the  statute  21  Jac.  I.  c.  19,  ss.  10  4;  11,  was  Bakkr. 
to  make  the  reputed  ownership  of  goods  and  chattels  in  the  pos-  ^  237  ] 
session  of  bankrupts,  at  the  time  of  their  bankruptcy,  *the  real  [  *^^  1 
ownership  of  such  goods  and  chattels,  and  to  subject  them  to  all 
the  debts  of  the  bankrupt :  considering  that  such  reputed  owner- 
ship would  draw  after  it  the  real  sale,  order,  alteration,  and  did- 
position  of  the  goods.  The  stills,  it  appears,  were  fixed  to  the 
freehold ;  and  as  such,  we  think,  would  not  pass  to  the  bank- 
rupt's assignees  under  the  description  of  goods  and  chattels  in 
the  statute.  But  as  to  the  vats  and  utensils,  there  is  nothing  in 
the  case  to  rebut  the  reputed  ownership  following  the  possession 
of  the  bankrupts  after  the  dissolution  of  the  old  firm,  when  the 
business  was  continued  to  be  carried  on  by  the  bankrupts  alone 
in  the  same  manner  as  it  followed  the  possession  of  the  antece- 
dent partnership  when  the  trade  was  carried  on  by  John,  Bobt. 
and  Wm.  Horn.  Before  the  deed  of  the  20th  of  March,  1801, 
though  John  Horn  might  have  had  a  priority  of  claim  to  the 
stills,  vats,  and  utensils,  as  between  him  and  his  partners ;  yet 
to  the  eye  of  the  world  the  apparent  ownership  of  them  was  in 
the  partners,  John,  Bobert,  and  William  Horn.  After  the  deed 
John  demised  these  things  to  Wm.  Horn  and  Bichard  Jack- 
son, who  continued  to  carry  on  the  trade  after  he  had  retired 
from  it,  finding  it  to  be  a  losing  concern  ;  and  instead  of  reserv- 
ing a  rent,  he  reserved  an  annuity  payable  to  himself  and  his 
wife  and  the  survivor  of  them,  with  a  liberty  to  the  new  partners 
to  purchase  these  articles  on  the  death  of  such  survivor.  Under 
this  agreement  Wm.  Horn  and  Bichard  Jackson  continued  in 
possession  of  the  property,  carrying  on  the  trade  in  the  same 
manner  as  was  done  before ;  and  to  the  eye  of  the  world  the  pro- 
perty of  these  goods  appeared  to  be  vested  in  them  in  the  same 
manner  as  it  appeared  to  be  in  the  former  partnership.  As 
between  the  parties  to  the  contract,  the  new  partners  could  not 
indeed  sell,  alter,  order,  or  dispose  *of  the  property  but  according  t  *2:'»9  ] 
to  the  provisions  of  that  deed :  but  as  to  the  world  in  general 
they  appeared  to  have  the  same  right  over  it  which  the  former 
partners  had.  Had  they  not  then  the  reputed  ownership  ?  If, 
as  in  some  manufactories,  where  the  engines  necessary  for  carry- 
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HoBK  ing  on  the  business  are  known  to  be  let  out  to  the  several  manu- 
bakeb.  facturers  employed  upon  them,  there  had  been  a  known  usage  in 
this  trade  for  distillers  to  rent  or  hire  the  vats  and  other  articles 
used  by  them  for  the  purpose  of  distilling,  the  possession  and 
use  of  such  articles  would  not  in  such  a  case  have  carried  the  re- 
puted ownership.  But  in  the  absence  of  such  a  usage,  there  is 
nothing  stated  in  the  case  which  quaUfies  the  reputed  ownership 
arising  out  of  the  possession  and  use  of  the  things  in  their  trade. 
The  world  would  naturally  give  credit  to  the  traders  on  their  re- 
puted property ;  and  the  i)erson  who  permitted  them  to  hold  out 
to  the  world  the  appearance  of  their  being  the  real  owners  ought 
to  be  answerable  for  the  consequences,  and  was  so  intended  to  be 
by  the  statute.  For  some  time  it  was  vexata  qiuestio  whether  the 
preamble  controlled  the  enacting  words,  so  as  to  confine  the 
operation  of  the  statute  to  cases  where  the  bankrupt  was  the 
original  owner  of  the  property  conveyed  by  him  to  the  particular 
creditor ;  but  the  enacting  words  have  been  long  held  not  to  be 
so  controlled.  Here,  in  fact,  the  bankrupts  were  only  lessees  of 
these  goods ;  but  that  was  a  secret  known  only  to  the  parties 
themselves ;  and  nothing  appeared  to  teach  the  world  that  the 
bankrupts  could  not  bind  the  property  to  the  full  extent  of  it. 
This  is  a  case  then  which  comes  within  the  fair  construction  of 
the  enacting  words.  The  case  of  Bryson  v.  Wylie\  bears  strongly 
on  the  present ;  for  that  was  not  the  case  of  a  mortgagor  keep- 
[  *240  ]  ing  possession  of  goods,  as  *might  be  supposed  from  the  note  of 
what  was  said  by  Lord  Maksfibld  :  but  the  plaintiff,  who  was 
the  original  owner  of  the  plant,  finding  that  Simpson,  to  whom 
he  had  sold  it  on  the  security  of  two  promissory  notes,  was  not 
able  to  pay  the  notes  when  due,  agreed  to  take  back  the  plant 
and  give  up  the  notes,  and  to  let  the  plant  to  Simpson  at  a  rent : 
under  which  agreement  Simpson  continued  in  possession  of  it  up 
to  the  time  of  his  bankruptcy.  Mr.  Justice  Buller  there  dis- 
tinguished the  case  from  that  of  a  banker  or  factor  who  by  the 
course  of  trade  must  have  the  goods  of  other  people  in  his  pos- 
session ;  and  therefore  it  did  not  hold  out  a  false  credit  to  the 
world.  He  meant  therefore  to  say  that  where  the  possession  did 
hold  out  a  false  credit  to  the  world,  there  the  statute  would  fol- 

\  Cited  in  a  note  to  Lingham  t.  Biggi^  1  Bos.  &  P.  83. 
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low  it,  and  attach  upon  the  goods.  And  the  cases  of  Mtice  v.  Horn 
CadeU,\  and  lAngham  v.  Biggs, I  are  authorities  to  the  same  pur-  bakeb. 
pose.  The  principle  to  be  deduced  from  all  of  them  is,  that 
-where  the  reputed  ownership  of  the  goods  in  the  trader  is 
permitted  to  be  held  out  to  the  world,  it  shall,  with  respect  to  the 
world,  be  considered  as  the  real  ownership.  I  do  not  enter  into 
the  question,  whether  the  bankrupts'  possession  were  consistent 
with  the  deed ;  because  that  would  only  apply  to  the  time  after 
which  the  plaintiff  might  have  re-entered  for  non-payment  of  the 
annuity.  Her  not  doing  so  might  perhaps  be  argued  as  more 
distinctly  showing  her  intention  to  exhibit  the  apparent  owner- 
ship of  the  bankrupts  to  the  world  :  but  I  lay  no  stress  on  it ;  for 
in  my  view  of  the  case,  however  consistent  their  possession  might 
have  been  with  the  deed,  it  would  only  have  shewn  that  the 
deed  itself  was  the  fraud  which  the  statute  meant  to  guard 
against.  The  principle  is,  that  in  all  cases  where,  by  the  con- 
sent and  permission  of  the  true  owner  of  goods,  *a  trader  in  pos-  [  '241  ] 
session  has  the  apparent  ownership,  and  incidental  to  that  the 
order  and  disposition  of  them;  and  no  other  circumstance 
appears  to  control  such  apparent  ownership,  and  shew  that  the 
trader  was  not  the  real  owner ;  the  true  owner  permitting  the 
trader  to  exhibit  this  appearance  does  it  at  his  peril. 

Orose,  J. : 

The  case  of  Mace  v.  Cadell^  has  put  a  construction  upon  the 
statute,  which  has  ever  since  settled,  that  where  the  real  owner 
of  goods  suJBfers  a  trader  to  have  the  reputed  ownership,  so  as  to 
have  the  apparent  order  and  disposition  of  them,  and  the  trader 
becomes  bankrupt,  the  statute  gives  the  property  to  the  assignees 
for  the  benefit  of  the  creditors.  I  only  doubted  whether  the  stills 
which  were  fixed  to  the  freehold  would  pass  under  this  statute ; 
but  it  is  now  agreed  that  they  do  not.  But  with  respect  to  the 
other  articles,  it  is  impossible  to  distinguish  this  case  in  prin- 
ciple from  the  current  of  those  which  have  been  decided,  which 
have  gone  upon  the  ground,  that  where  the  real  owner  enables  a 
trader  to  acquire  credit  by  having  the  possession,  and  apparent 
order  and  disposition  of  goods  with  respect  to  the  world,  he  does 

t  Cowp.  232.  X  1  Bos.  &  P.  82.  §  Cowp.  232. 
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HoRK       in  effect  permit  such  trader  to  take  upon  himself,  and  he  has 
Bakeb«      ^ith  respect  to  the  world,  the  apparent  sale,  alteration,  and  dis- 
position of  the  goods,  within  the  meaning  of  the  statute. 

Lawbence,  J. : 

The  question  in  these  cases,  as  was  observed  by  Mr.  Justice 
BuLLER  in  Walker  v.  Bumell,\  is  rather  a  question  of  fact  than 
of  law.  And  therefore  it  seems  more  proper  in  such  cases  to 
leave  it  to  the  jury  to  say  whether,  under  the  circumstances,  the 
bankrupt  had  the  reputed  ownership  of  the  goods  at  the  time  ; 
[  '242  ]  for  if  *the  true  owner  suffer  a  trader  to  have  the  reputed  owner- 
ship of  goods  left  in  his  possession,  and  he  become  bankrupt,  the 
statute  says  that  the  property  shall  go  to  his  assignees.  In  this 
case  therefore  we  are  rather  called  upon  to  consider,  as  upon  a 
motion  for  a  new  trial,  what  conclusion  a  jury  should  have  drawn 
from  this  evidence,  than  to  consider  a  dry  question  of  law.  The 
facts  stated  are,  that  one  partner  upon  retiring  from  business 
leases  to  others  who  continue  it,  (one  of  whom  had  been  in  part- 
nership with  him  before,)  certain  stills,  vats,  and  utensils  proper 
for  carrying  on  the  business,  and  which  had  been  used  by  the 
former  partners.  The  new  partners  become,  in  consequence,  to 
the  world  the  apparent  owners  of  the  property.  It  may  happen 
from  the  course  of  certain  trades,  that  masses  of  machinery  are 
let  out  by  the  owners  to  the  mechanics  engaged  in  them,  and  the 
notoriety  of  such  a  usage  in  the  trade  may  rebut  the  presumption 
of  o\^iiership  which  would  otherwise  arise  from  the  possession ; 
but  in  general  the  possession  of  utensils  of  trade  must  be  taken 
to  be  by  the  owners  of  them.  And  I  agree,  that  nothing  turns 
upon  the  question  whether  or  not  the  possession  of  the  bankrupts 
in  this  case  were  consistent  with  the  deed  under  which  they 
claimed  from  John  Horn :  for  the  very  object  of  the  statute  was 
to  prevent  the  true  owner  from  enabling  another  to  hold  himself 
out  to  the  world  as  such,  and  thereby  gain  a  false  credit :  and 
this  being  a  secret  deed,  the  world  could  know  nothing  of  its  con- 
tents. It  was  pressed  in  the  course  of  the  first  argument,  that 
the  reputed  ownership  mentioned  in  the  statute  must  be  under- 
stood where  there  was  a  power  of  sale  confided  to  the  bankrupt 

t  Dougl.  317. 
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by  the  true  owner ;  and  reference  was  made  to  the  words  of  Lord  Hobn 
Mansfield  in  Mace  v.  CadeUy  that  the  statute  did  not  extend  to  bakkb. 
all  possible  *caBes  where  one  man  had  another  man's  goods  in  |-  •243  j 
his  possession,  as  the  case  of  factors,  &c.  who  have  the  posses- 
sion as  trustees,  &c.  to  sell  for  the  use  of  their  principal :  ''but 
the  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as 
his  own."  But  this  last  expression  was  evidently  used  in  contra- 
distinction to  the  case  of  factors,  &c.  who  sold  for  other  persons 
and  not  for  themselves.  And  he  could  not  have  meant  to  lay  it 
down  generally ;  for  that  was  not  the  case  of  a  sale ;  but  the 
facts  there  were,  that  the  owner  let  the  bankrupt  into  her  house, 
where  he  passed  as  her  husband :  but  she  never  gave  him  the 
power  of  selling  the  goods,  and  he  never  had  sold  them :  yet  by 
treating  him  as  her  husband  she  had  given  him  the  reputation  of 
being  the  owner  of  the  goods  ;  which  was  held  to  bring  the  case 
within  the  statute.  As  to  the  case  of  Bryson  v.  Wylie,  on  which 
my  Lord  has  observed.  Lord  Mansfield  certainly  considered  the 
whole  as  a  trick  and  contrivance  to  evade  the  statute :  and  what 
was  said  by  Mr.  Justice  Bulleb  goes  the  whole  length  of  our 
opinion  in  this  case ;  that  a  factor,  who  must  in  the  course  of 
his  business  have  other  persons'  goods  in  his  possession,  does 
not  thereby  gain  a  false  credit ;  but  that  where  the  conduct  of 
the  true  owner  enables  another  in  whose  hands  the  goods  are  to 
hold  out  to  the  world  the  reputation  of  ownership,  he  thereby 
gives  that  other  a  false  credit  to  the  extent  of  the  property  so 
confided ;  for  which  the  statute  meant  to  make  him  responsible. 
It  is  often  a  question  of  fact  whether  the  possession  of  goods  do 
hold  out  a  reputed  ownership  in  the  possessor,  as  in  the  case  of 
furniture  in  lodgings.  In  the  present  case,  the  opinion  which 
we  have  formed  from  the  facts  stated  will  make  it  necessary  to 
inquire  which  of  these  articles  are  fixtures,  and  which  are  not : 
and  for  the  ♦value  of  the  fixtures  when  ascertained,  and  beyond  [  *2i4  ] 
that,  for  the  damage  which  may  have  been  done  to  the  house  in 
removing  the  fixtures,  the  plaintiff  will  be  entitled  to  recover. 

Le  Blanc,  J. : 

The  question  is,  whether  the  bankrupts  having  obtained  the 
reputed  ownership  of  the  moveable  utensils  of  the  trade  by  pos- 
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Horn  session  of  them  before  and  at  the  time  of  the  bankruptcy, 
Baks£.  acquired  the  real  ownership  by  the  statute  for  the  benefit  of  their 
creditors  ?  I  lay  out  of  consideration  the  question  of  re-entry  of 
the  plaintiff;  for  I  do  not  think  that  it  makes  any  difference  in 
this  case.  This  decision  will  only  be  an  authority  for  a  case 
where  the  bankrupts  were  in  possession  of  utensils  necessary  for 
carrying  on  their  trade  under  a  lease ;  and  where  there  was  no 
usage  of  the  trade  for  the  trader  to  have  such  utensils  let  to  him 
on  hire.  Wherever  such  a  usage  of  trade  may  prevail,  the  case 
may  deserve  another  consideration.  I  must  take  it  upon  the 
facts  here  disclosed,  that  John  Horn  was  the  owner  of  the 
utensils  in  question  before  the  deed  of  March,  1801 ;  though 
that  fact  is  very  clumsily  stated  in  the  case :  the  Court  however 
considers  that  by  some  means  or  another,  which  do  not  distinctly 
appear,  these  utensils  were  the  property  of  John  Horn  ;  and  he 
demised  them  to  the  bankrupts,  who  were  to  carry  on  the  trade 
after  he  withdrew  from  it ;  and  without  these  articles  they  could 
not  have  carried  on  the  trade ;  and  there  is  no  usage  in  the 
trade  for  letting  such  utensils.  The  question  then  is,  whether, 
under  these  circumstances,  the  bankrupts  had  the  possession, 
order,  and  disposition  of  the  goods  by  the  consent  of  the  true 
owner  ?  I  think  they  had.  For  though  there  are  many  excep- 
tions, as  in  the  case  of  factors,  bankers,  lodgers,  and  others  who 
[  •245  ]  *are  known  to  have  the  goods  of  other  persons  in  their  posses- 
sion ;  none  of  which,  it  is  true,  are  expressly  excepted  in  the 
statute ;  yet  the  ground  of  all  the  exceptions  has  been,  that  the 
possession  of  such  and  such  descriptions  of  persons  did  not  carry 
to  the  understanding  of  the  world  the  reputed  ownership.  The 
same  rule  might  extend  to  furniture  let  with  a  house,  and  per- 
haps even  to  furniture  let  without  the  house  to  be  used  there, 
where  such  lettiugs  were  usual;  and  by  a  parity  of  reason  to 
utensils  of  trade  usually  let  to  the  traders ;  because  possession 
in  such  cases  would  not  carry  the  reputed  ownership  of  the  pro- 
perty, and  would  not  impose  on  the  world  a  false  appearance  of 
property  in  the  possessor. 

The  verdict  to  be  entered  for  the  plaintiff  for  the 
value  of  the  fixtures  only,  and  the  damage 
done  in  removing  them. 
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TOWNSEND,  Clebk,  v.  WATHEN.  ^^^s- 

'                  '                                                                   Jan.  26. 
(9  Eaat,  277—283.)  

If  a  man  place  dangerous  traps,  baited  vith  flesh,  in  his  own  ground,  [  277  ] 
so  near  to  a  highway,  or  to  the  premises  of  another,  that  dogs  passing 
along  the  highway,  or  kept  in  his  neighbour's  premises,  must  probably 
be  attracted  by  their  instinct  into  the  traps ;  and  in  consequence  of  such 
act  his  neighbour's  dogs  be  so  attracted,  and  thereby  injured,  an  action 
on  the  case  lies. 

The  plaintiff  declared,  in  case,  and  stated  that  on  the  Ist 
of  April,  1800,  and  on  divers  other  days,  &c.  the  defendant, 
wrongfully  intending  to  catch,  maim,  and  destroy  the  plaintiff's 
dogs  at  B.  &c.  placed  and  procured  to  be  placed  divers  traps,  &c. 
in  and  about  a  certain  wood  called  Catteswood,  there  situate, 
and  near  to  divers  public  highways  and  footways,  and  also  near  to 
divers  grounds  of  the  plaintiff,  and  of  other  persons  there  situate, 
and  procured  to  be  placed  pieces  of  flesh  and  other  strong 
smelling  things  in  and  about  the  said  traps,  &c.,  and  continued 
the  said  traps  and  pieces  of  flesh,  &c.  for  a  long  time,  &c. ;  and 
continued  the  same  there  in  the  day  time,  &c. ;  and  also  on  the 
several  days  and  times  procured  to  be  trailed  pieces  of  flesh  and 
other  strong  smelling  things  along  the  ground  about  the  said  traps, 
^c.  80  laid  as  aforesaid,  and  from  the  said  highways,  footways, 
and  grounds,  towards  and  into  the  said  traps,  &c.  By  reason  of 
which  premises  on  the  several  days,  &c.  at  B.  aforesaid,  divers 
dogs  of  the  plaintiff,  then  and  there  lawfully  going  along  the  said 
public  ways,  &c.  and  others  of  the  plaintiff's  dogs,  then  and  there 
lawfully  being  in  his  said  grounds,  and  others  of  them  in  the  said 
grounds  of  other  persons,  were  by  the  scent  of  the  said  flesh  and 
other  things  so  placed  and  trailed,  enticed  from  the  said 
highways,  footways,  and  grounds  respectively,  to  the  said  traps, 
&c.  and  were  caught  therein,  and  greatly  wounded,  &c. 

After  a  verdict  for  the  plaintiff  at  the  trial  at  Gloucester  before 
Macdonald,  C.  B.  it  was  objected  by  Williams^  Serjt.  *on  a  [•278] 
motion  for  a  new  trial,  that  there  was  no  evidence  of  any 
malicious  intention  against  the  plaintiff's  dogs,  or  that  the  traps 
were  set  for  the  purpose  of  catching  dogs  in  general ;  and  that 
this  was  necessary  to  sustain  the  action  ;  the  traps  having  been 
set  in  ihe  defendant's  own  ground,  on  which  the  plaintiff's  dogs 
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TowNSESD  must  have  been  trespassing  at  the  time  they  were  taken ;  and  the 
Wathen.  defendant  having  a  right  to  set  the  traps  there.  And  a  rule  nisi 
was  granted  for  setting  aside  the  verdict  as  against  evidence :  but 
the  Court  refused  another  rule  which  was  also  prayed,  for 
arresting  the  judgment :  Lord  Ellenbobough,  Ch.  J.  saying  that 
the  count  having  charged  that  the  traps  were  wrongfully  set  for 
the  purpose  of  catching  the  plaintiff's  dogs,  though  set  in  the 
defendant's  own  ground,  no  doubt  that  the  action  was. 
maintainable. 

Upon  reading  the  Chief  Baron's  report  of  the  evidence,  in  thi& 
Term,  it  appeared,  that  the  plaintiff  and  defendant  lived  near 
each  other  in  the  country.  The  defendant  was  the  owner  of  a 
wood  called  Catteswood,  about  a  mile  in  length,  one  end  of  which 
adjoined  the  plaintiff's  grounds,  within  150  yards  of  his  dwelling 
house  where  he  had  resided  for  about  two  years  last  past.  Some 
time  before  the  plaintiff  went  to  reside  there,  the  defendant  had 
procured  half  a  dozen  traps  to  be  made  much  larger  and  stronger 
than  those  usually  set  for  catching  vermin,  which  he  stated  at 
the  time  to  be  intended  for  foxes,  or  any  thing  that  came  in  the 
way ;  and  in  fact  a  sheep  had  been  caught  in  one,  and  a  deer  of 
the  defendant's  own  in  another  of  them.  Some  of  these  traps 
were  set  in  Catteswood  by  day  and  by  night,  and  baited 
sometimes  with  fresh,  sometimes  with  stinking  flesh.  The  wood 
was  intersected  by  several  public  highways  and  paths ;  but  the 
traps  were  so  set  near  blind  tracks  in  the  wood  made  by  persons 
[  ♦279  ]  or  by  *sheep.  The  defendant's  gamekeeper  also  trailed  sheeps' 
paunches,  rubbed  with  annis  seed,  by  a  string,  at  some  distance 
round  about  the  traps,  (but  this  did  not  appear  to  have  been 
done  from  the  highways,  or  after  the  plaintiff  came  to  reside  at 
his  house,)  in  order  to  draw  animals  to  them ;  and  the  defendant 
allowed  2«.  6rf.  for  every  fox  or  badger,  and  1*.  for  every  dog 
which  was  killed.  In  one  year  seven  dogs  had  been  taken  and 
killed,  which  the  defendant  was  proved  to  have  known  and  approved 
of.  Catteswood  was  not  a  preserve  for  game  ;  nor  did  the  whole 
of  it  belong  to  the  defendant ;  nor  was  any  board  put  up  there  ta 
warn  persons  of  the  traps:  and  the  witnesses  stated  their 
opinion,  that  the  traps  could  not  safely  be  so  baited  and  scented 
in*  the  day  time  when  dogs  were  commonly  passing  with  their 
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owners  through  the  wood ;  and  that  a  dog,  on  account  of  the  Towksenb 
scent,  could  not  pass  along  the  public  paths  without  danger  of  wathbit. 
being  drawn  by  his  instinct  to  the  traps.  All  this,  which  had 
passed  before  the  plaintiff  came  to  reside  at  his  house,  was 
continued  afterwards ;  and  at  different  times  within  the  last  two 
years  several  of  his  dogs  had  been  caught  in  the  traps  which  were 
baited  with  flesh ;  by  which  some  of  them  had  been  much  injured 
and  others  entirely  spoiled :  and  some  of  the  traps  were  set  in  the 
wood  so  near  to  the  plaintiff's  house,  that  the  baiting  and  the  annis 
seed  might  be  scented  by  his  dogs  which  were  kept  there. 

Dauncey  and  Abbott  were  heard  very  shortly  in  support  of 
the  verdict ;  the  Court  being  desirous  of  hearing  the  grounds  of 
objection  against  it. 

The  Attorney-General,  Garrow,  (and  C  F.  WiUiamSf)  in 
support  of  the  rule,  after  observing  that  the  time  of  the  *trailing  [  •280  ] 
round  the  traps  was  not  distinctly  marked  in  the  report :  and 
that  in  fact  it  had  happened  a  long  time  before  the  plaintiff's 
dogs  were  caught  (which  was  not  denied ;)  and  that  there  was  no 
evidence  that  the  traps  were  purposely  set  to  catch  the  plaintiff's 
dogs;  contended  the  defendant  had  a  right  to  set  the  traps  in  his 
own  ground,  and  to  bait  them,  for  the  purpose  of  catching  vermin ; 
and  that  he  was  not  answerable  if  the  dogs  of  other  persons 
unlawfully  trespassing  on  his  grounds  were  caught  in  the  traps. 
The  owners  of  dogs  had  only  a  right  that  the  dogs  should  pass 
along  the  highways,  with  some  person  to  attend  them  and 
restrain  them,  if  such  was  their  instinct,  from  hunting  the  woods 
in  quest  of  game.  If  indeed  the  defendant  had  placed  the  traps  so 
near  any  of  the  public  paths  that  a  dog  going  along  there  with 
his  master  must,  notwithstanding  reasonable  care  of  the  master, 
in  all  probability  be  drawn  into  them,  the  defendant  would  be 
liable ;  and  so  he  would  if  he  used  means  for  the  purpose  of 
decoying  them  to  the  trap :  but  here  the  traps  were  set  for  the 
lawful  purpose  of  catching  vermin  in  the  defendant's  own  ground; 
and  if  the  owner  of  a  dog  likely  to  traverse  a  wood  in  quest  of 
game  will  carry  him,  or  suffer  him  to  trespass,  there,  without 
restraint,  he  must  take  the  consequences. 
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TowNSEKD    LoBD  Ellenbobough,  Gh.  J. : 

Wathen.  It  appears  by  the  evidence  reported,  that  the  traps  were  placed 
so  near  to  the  plaintifTs  court-yard  where  his  dogs  were  kept, 
that  they  might  scent  the  bait,  without  committing  any  trespass 
on  the  defendant's  wood.  Every  man  must  be  taken  to  con- 
template the  probable  consequences  of  the  act  he  does.  And 
therefore  when  the  defendant  caused  traps  scented  with  the 

[  *28i  ]  strongest  meats  to  be  placed  so  near  to  the  plaintifiTs  *hou8e  as 
to  influence  the  instinct  of  those  animals  and  draw  them 
irresistibly  to  their  destruction,  he  must  be  considered  as 
contemplating  this  probable  consequence  of  his  act.  That  which 
might  be  taken  as  general  evidence  of  malice  against  all  dogs, 
coming  accidentally  within  the  sphere  of  the  attraction  which  he 
had  placed  there,  must  surely  be  evidence  of  it  against  those  in 
particular  which  were  placed  nearest  to  the  source  of  attraction 
and  within  the  constant  influence  of  it.  What  difference  is  there 
in  reason  between  drawing  the  animal  into  the  trap  by  means  of 
his  instinct  which  he  cannot  resist,  and  putting  him  there  by 
manual  force  ?  If  a  man  knowingly  keep  a  dog  accustomed  to 
bite,  and  any  person  coming  by  chance  in  his  way  be  bitten,  an 
action  lies  against  the  owner,  though  he  had  no  malice  against 
the  particular  individual.  Here  there  is  evidence  that  the  defen- 
dant's purpose  in  setting  the  traps  was  to  catch  dogs  in  general, 
as  well  as  vermin ;  for  he  afterwards  recompensed  his  servant  for 
dogs  taken  in  the  traps.  The  rule  therefore,  omnis  ratihabitio 
retrotrahitur  et  mandato  aquiparatur,  applies  to  this  case.  With- 
out, therefore,  considering  what  had  happened  before  the  plaintiff 
came  to  his  residence  in  the  defendant's  neighbourhood ;  when 
he  did  come,  he  came  to  a  place  where  the  mischief  existed  and 
continued  to  operate  within  the  sphere  where  he  might  lawfully 
have  his  dogs,  and  which,  in  fact,  did  afterwards  operate  upon 
them  to  the  plaintiff's  prejudice. 

Gbose,  J. : 

I  think  there  is  evidence  that  the  defendant  meant  to  set  the 

traps  for  dogs  as  well  as  other  animals ;  because  when  dogs  were 

caught  in  them,  he  rewarded  his  gamekeeper  at  the  rate  of  so 

[  *282  I       much  a  head.    This  ^therefore  was  fit  evidence  to  be  left  to  the 
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jury  of  his  intention  to  catch  the  plaintifiTs  dogs  as  well  as  others.    Townsbnd 
It  is  true  that  the  traps  were  set  in  his  own  ground  ;  but  a  man     wathen. 
must  not  set  traps  of  this  dangerous  description  in  a  situation  to 
invite  his  neighbour's  dogs,  and  as  it  were  to  compel  them  by 
their  instinct  to  come  into  the  traps. 

Lawbence,  J. : 

There  is  no  evidence  of  the  defendant's  having  trailed  round 
the  traps  while  the  plaintiff  was  residing  at  his  house  near  the 
wood ;  but  there  is  evidence  of  the  traps  having  been  baited  after 
he  came  to  reside  there  ;  and  this,  so  near  to  the  plaintiff's  house 
as  to  draw  his  dogs  to  them  by  their  scent.  The  very  object  of 
baiting  traps  is  to  draw  animals  towards  them  by  their  instinct 
from  the  course  they  are  pursuing :  when  therefore  the 
defendant  placed  his  traps  so  baited  in  a  situation  so  near  to  the 
plaintiff's  house,  as  that  his  dogs  kept  there  might  scent  the 
bait,  he  must  be  taken  to  have  contemplated  the  natural 
consequence.  He  did,  therefore,  in  the  words  of  the  declaration, 
entice  the  plaintiff's  dogs,  &c. 

Le  Blanc,  J. : 

The  only  question  now  is  whether  the  evidence  sustains  the 
verdict.  If  a  man  will  put  traps  baited  in  places  so  near  the 
highway  as  that  dogs  passing  along  there  will  probably  be 
attracted  by  the  scent  into  the  traps ;  that  is  evidence  that  he 
does  the  act  for  the  purpose  of  catching  any  dogs  that  may 
happen  to  pass  along  there.  When  the  evidence  is  that  before 
the  plaintiff  came  to  reside  at  his  house,  the  defendant's  game- 
keeper used  to  trail  meat  rubbed  with  annis  seed  round  about  the 
traps ;  it  is  plain,  that  the  intent  was  to  attract  ^all  animals  [  *283  ] 
whose  instinct  was  governed  by  the  scent  into  the  traps.  Then, 
after  the  plaintiff  came  to  reside  at  his  house,  the  placing  these 
baited  traps  so  near  to  the  plaintiff's  premises  where  he  kept  his 
dogs  as  to  attract  them  by  the  scent,  must  be  evidence  to  go  to 
the  jury,  that  the  traps  were  placed  there  for  that  purpose. 

RtUe  discharged. 
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1808.  BARKEE  V.  BLAKES. 

^^'  (9  East,  28a- 294.) 

f  283  ]  1.  It  is  no  breacH  of  neutrality  for  a  neutral  ship  to  carry  enemy's 

property  from  its  own  to  the  enemy's  country;  the  voyage  and  oommeroe 
not  being  of  a  hostile  description,  nor  otherwise  expressly  or  impliedly 
forbidden  by  the  law  or  policy  of  this  country;  though  the  neutral 
thereby  subject  his  ship  to  be  detained  and  carried  into  a  British  port 
for  the  purpose  of  search.  And  therefore  a  British  underwriter,  alter 
condemnation  of  the  enemy's  goods  found  on  board,  and  liberation  of 
the  ship  and  the  rest  of  the  cargo,  is  liable  to  the  neutral  owner  of  goods 
insured  in  the  same  ship  whose  voyage  was  so  interrupted ;  either  as  for 
a  total  loss,  if  notice  of  abandonment  upon  the  loss  of  the  voyage  be 
given  in  reasonable  time ;  or  for  an  average  loss  if  such  notice  be  given 
out  of  time. 

2.  Where  a  neutral  ship  bound  from  America  to  Havre  was  so 
detained  and  brought  into  a  British  port ;  and  pending  proceedings  in 
the  Admiralty  the  King  declared  Havre  in  a  state  of  blockade,  by  which 
the  further  prosecution  of  the  voyage  was  prohibited ;  this  was  held  a 
total  loss  of  the  voyage,  which  entitied  the  neutral  assured  to  abandon.t 
But 

3.  The  blockade  of  Havre  having  been  publicly  notified  here  on  the 
6th  of  September,  and  no  notice  of  abandonment  given  till  the  14th  of 
October,  nor  any  excuse  substantiated  for  not  giving  it  sooner  for  want 
of  competent  authority  before,  nor  any  new  authority  shewn  for  giving 
it  then;  held  that  the  notice  was  out  of  time:  and  this,  though  the 
plaintiff's  agents  in  this  country  had  no  notice  till  the  17th  of  October 
of  the  decree  for  restoration  of  the  ship  and  goods  in  question,  which 
had  been  pronounced  on  the  8th  of  October. 

This  was  an  action  on  a  policy  of  insurance  on  a  quantity  of 
oil  by  the  ship  Hannah^  at  and  from  New  York  to  Havre  de 
Grace,  dated  the  4th  of  August,  1808 ;  which  was  tried  before 
Lord  EUenborough,  Ch.  J.  at  the  sittings  at  Guildhall  after 
Hilary  Term,  1807,  when  a  verdict  was  found  for  the  plaintiff 
for  45Z.  25.  8d.,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : 

The  insurance  was  effected  on  behalf  of  the  plaintiff,  an 

American  citizen  resident  in  America,  and  the  proprietor  of  the 

oil.     The  defendant  subscribed  the  policy  for  lOOL     The  oil  was 

f  •284 1      of  greater  value  than  the  amount  of  *all  the  insurances  made 

t  See  a  similar  decision  in  a  case  Rodocvnachi  v.  EllicU  (1874)  L.  B.  9 

of  combined  sea  and  land  transit  of  C.  P.  518,  522,  43  L.  J.  C.  P.  255, 

goods  which  were  detained  in  Paris  31  L.  T.  239. 
during  the  blockade  by  the  Germans : 
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opon  it.  The  ship  Hannah  was  an  American  ship,  duly  docu-  Babkkb 
mented,  and  sailed  from  New  York  on  the  voyage  insured  on  the  blakss. 
4th  of  July,  1808,  with  the  oil  on  board ;  and  on  the  17th  of 
August  following  was  arrested  in  latitude  49  degrees  north,  longi- 
tude 8  degrees  west,  (being  in  the  course  of  the  voyage,)  by  The 
True  Blue,  a  British  privateer,  and  sent  into  Bristol,  where  she 
arrived  on  the  30th  of  the  same  month.  Havre  de  Grace  is  in 
latitude  49  degrees  north,  longitude  six  minutes  east.  On  the 
21st  of  June,  1803,  the  following  decree  was  issued  by  the  French 
Government,  '*  That  from  thenceforth  there  shall  not  be  received 
into  any  of  the  ports  of  the  French  republic  any  colonial  com- 
znodity  coming  from  English  colonies,  nor  any  goods  coming 
directly  or  indirectly  from  England."  "  Consequently  all  goods 
and  merchandize  of  English  manufacture,  or  coming  from 
English  colonies,  shall  be  confiscated."  On  the  6th  of  Sept. 
1803  the  British  Government  declared  the  port  of  Havre  to  be  in 
a  state  of  blockade ;  and  such  blockade  has  continued  ever  since. 
The  ship  and  cargo  were  libelled  in  the  Court  of  Admiralty  by 
the  captors :  and  on  the  8th  of  October  following  the  ship  and 
the  oil  in  question,  and  the  rest  of  the  cargo,  were,  by  a  sentence 
of  that  Court,  ordered  to  be  restored  to  the  use  of  the  owners ; 
subject  to  the  payment  of  freight  and  expenses,  but  without  costs 
or  damages ;  except  one  box  of  books,  which  was  condemned  as 
French  property ;  and  58  hogsheads  of  bark,  and  3,646  pounds  of 
whalebone,  which  were  then  reserved  for  further  proof,  and  were 
afterwards  condemned  as  lawful  prize  by  the  following  sentence. 
**  Hannah,  Augustus  Ryan,  9th  Nov.  1804.  No  further  proof 
having  been  exhibited  of  the  property  of  53  hogsheads  of  bark, 
and  3,646  lb.  *of  whalebone ;  and  the  Judge,  at  the  petition  of  [  *285  ] 
Bog,  on  motion  of  counsel,  by  interlocutory  decree,  condemned 
the  said  goods  as  good  and  lawful  prize  to  Edward  Vincent  Paul, 
commander  of  the  private  ship  of  war  True  Blue,  in  sight  of  his 
Majesty's  ship  of  war  Phoenix,  Wm.  Baker,  Esq.  commander." 
On  the  14th  of  October,  1803,  the  plaintiffs  agents  in  this 
country,  who  had  effected  the  policy,  abandoned  the  oil  in  ques- 
tion to  the  defendant  and  the  other  underwriters,  in  proportion 
to  their  respective  interests.  The  agents  of  the  plaintiff  were 
apprised  of  the  detention  of  the  vessel,  and  of  the  suit  in  the 
Court  of  Admiralty,  soon  after  they  respectively  took  place ;  but 
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Baxkxk  were  not  parties  to  the  suit,  and  did  not  know  of  the  restoration 
Blakes.  of  the  vessel  and  cargo  until  the  17th  of  October,  three  days  after 
the  abandonment.  The  plaintifiTs  agents  afterwards  applied  ta 
the  captain  of  the  ship  Hannah  to  reload  the  oil  and  convey  it  to 
Havre,  which  he  positively  refused  to  do,  and  declared  that  he 
should  sail  directly  to  New  York.  The  ship  Hannah  cleared 
out  at  Bristol  on  the  20th  of  December,  1808,  for  New  York,  and 
in  January,  1804,  sailed  for  that  place,  leaving  the  oil  in  question 
at  Bristol.  The  oil  was  afterwards  sold  in  this  country  by  agree- 
ment, without  prejudice  to  the  question  between  the  assured  and 
underwriters,  to  the  best  possible  advantage;  and  the  loss 
amounted  in  the  whole  to  45Z.  28.  8rf.  per  cent.,  of  which  the 
freight  and  expenses  of  restoration,  paid  under  the  sentence  of 
the  Court  of  Admiralty,  amounted  to  201.  Ids. ;  that  is,  the 
freight  alone  to  12  per  cent.,  the  expenses  to  8Z.  195.  per  cent. 
The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiff  were  entitled  to  recover  the  whole,  or  any  and  which  of 
[  ♦286  ]  the  said  sums  ?  *If  the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover  any  thing,  the  verdict  was  to  be  entered 
accordingly :  otherwise  a  nonsuit  was  to  be  entered.  The  case 
was  argued  in  last  Michaelmas  Term,  when 

Abbott  for  the  plaintiff  contended,  first,  that  the  insurance 
was  lawful  at  the  time  it  was  made,  being  upon  a  neutral  ship, 
for  a  voyage  from  the  neutral's  country  to  a  port  in  France, 
which  it  was  lawful  for  the  neutral  to  make,  though  France  was 
at  enmity  with  us ;  and  such  a  voyage  was  not  in  contravention 
of  any  law  of  this  country.  2ndly,  That  the  loss  of  the  voyage, 
which  entitled  the  assured  to  abandon,  was  derived  from  the 
original  act  of  detention,  without  which  the  ship  and  cargo  would 
not  have  come  within  the  prohibition  of  the  French  decree  of  the 
28th  of  June,  1803 ;  nor  would  the  blockade  of  Havre  by  the 
British  Government  on  the  6th  of  September  have  operated  upon 
the  voyage  insured.  Then  even  admitting  that  it  was  lawful  for 
a  British  ship  to  bring  the  American  into  a  British  port  in  order 
to  search  for  enemy's  goods,  yet  it  was  not  unlawful  for  a  British 
underwriter  to  insure  the  neutral  against  the  loss  and  expenses 
consequent  on  such  injurious  detention,  after  the  ship  and  the 
goods  in  question  were  restored  by  the  sentence  of  the  Court  of 
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Admiralty.     The  neutral  owner  is  in  no  fault  because  his  goods      Barker 

are  embarked  in    a  ship  in  which    enemy's    goods  are  also      biakbs. 

loaded.    If  there  had  been  English  goods  on  board  the  same 

ship,   and  a  French  cruiser  had   stopped  the  American  and 

taken  her  into  another  port,  where  the  English  goods  were  seized 

and  condemned,  and  the  others  liberated,  it  cannot  be  disputed 

but  that  the  underwriters  would  have  been  liable  to  indemnify 

the  expenses  incurred  *by  the  neutral.    The  cases  of  Furtado  v.      [  •287  ] 

Iiodger8,\  KeUner  v.  Le  Mesurier^l  and  Oamba  v.  Le  Mesurier,^ 

which  were  insurances  of  enemies'  property,  do  not  apply :  and 

in  Lubbock  v.  Pott8,\\  the  Court  seemed  to  think  that  an  insur* 

ance  against  British  capture,  seizure,  and  detention,  generally, 

must  be  construed  as  extending  only  to  cover  unlawful  capture, 

&c. ;  or  that  even  extending  it  to  temporary  lawful  detention, 

without  any  fault  of  the  assured,  it  would  be  good.     2ndly,  He 

contended  that  the  abandonment  was  in  time.     The  ship  and 

cargo  were  not  ordered  to  be  restored  till  the  8th  of  October,  and 

on  the  14th  the  plaintiff's  agents  abandoned  the  goods  insured  to 

the  underwriters,  three  days  before  they  knew  of  the  decree  for 

restoration.     That  the  voyage  was  lost  is  clear ;  and  unless  it 

were  necessary  for  the  assured  to  abandon  immediately  after 

notice  of  the  detention,  or  of  the  blockade  of  Havre  by  our 

Government  on  the  6th  of  September,  there  seems  no  reason 

why  the  election  should  not  be  open  to  his  agents  while  they  still 

remained  ignorant  of  the  event. 

Scarlett f  contra ,  contended,  first,  that  at  any  rate  the  plain- 
tiff could  only  recover  for  a  partial,  and  not  for  a  total  loss ;  the 
abandonment  being  out  of  time.  The  principle  to  be  collected 
from  all  the  cases  is,  that  where  the  voyage  is  lost,  but  the  pro- 
perty is  saved,  the  owner  must  abandon,  if  at  all,  in  the  first  in- 
stance ;  and  cannot  wait  to  see  whether  he  can  prosecute  the 
voyage  to  advantage,  and  afterwards  elect  to  abandon  when  he 
finds  he  cannot.  And  therefore  in  Anderson  v.  The  Royal  Ex- 
change Company,^  where  notice  of  abandonment  was  *not  given       [  *2.^8  ] 

t  6  B,  E.  752  (3  Bos.  &  P.  191).  ||  7  East,  451. 

t  7  E.  B.  581  (4  East,  396).  i  8  £.  H.  589  (7  East,  38). 

§  7  B.  E.  590  (4  East,  407). 

B.B, — VOL.  IX.  0   0 
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Barkbb  till  18  days  after  notice  of  the  loss  by  the  agent  of  the  assured,  it 
BLAKKa  was  held  too  late.  Now  here  the  vessel  was  detained  on  the  17th 
of  August ;  and  taking  that  to  have  put  an  end  to  the  voyage, 
and  to  have  entitled  the  plaintiff's  agents  to  abandon,  they  did 
not  abandon  till  nearly  two  months  after.  But  if  the  blockade 
of  Havre  on  the  6th  of  September  be  the  event  to  be  looked  to  as 
putting  an  end  to  the  voyage ;  that  was  an  act  of  our  own 
Government,  against  which  the  underwriters  cannot  be  taken  to 
have  insured,  according  to  Hadkinson  v.  Robinson  A  Neither  can 
the  French  decree  of  the  21st  of  June,  1808,  be  considered  as  a 
peril  insured  against.  The  question  must  therefore  rest  on  the 
ground  of  the  original  detention  ;  and  if  that  put  an  end  to  the 
voyage,  the  assured  should,  without  waiting  for  events,  have 
given  immediate  notice  of  abandonment.  At  any  rate,  if  the 
blockade  by  our  Government  on  the  6th  of  September  be  con- 
sidered as  a  new  contingency  which  defeated  the  voyage,  on 
which  a  new  right  of  abandonment  attached,  notice  of  abandon- 
ment should  have  been  given  immediately  afterwards ;  and  it 
came  too  late  after  the  decree  for  restoration  of  the  goods  on  the 
8th  of  October.  But,  2ndly,  The  loss  did  not  happen  from  any 
risk  within  the  pohcy.  The  detainer  of  the  ship  was  clearly  law- 
ful, and  some  of  the  goods  found  on  board  were  actually  con- 
demned as  prize :  and  the  policy  does  not  extend  to  indemnify 
the  assured  against  the  consequences  of  a  legal  detention  by  a 
British  captor.  The  law  knows  no  distinction  in  this  respect  be- 
tween the  owner  of  the  ship  and  the  owner  of  goods  on  board  it. 
The  latter  must  take  the  fate  of  the  ship  owner  with  respect  to 
insurance.  If  a  ship  be  not  sea- worthy,  or  be  warranted  neutral 
[  *289  ]  and  do  *any  act  to  break  its  neutrality ;  though  the  owner  of 
goods  on  board  have  no  control  over  the  acts  of  the  ship,  and  be 
in  no  fault,  his  insurance  is  equally  avoided.  Furtado  v.  Rod- 
gersl  was  the  case  of  an  insurance  from  Bayonne  to  Martinique 
and  back  again,  made  during  peace  ;  and  on  the  breaking  out  of 
the  war  with  France  afterwards,  the  ship  was  captured  at  Marti- 
nique :  but  the  ground  of  the  decision  there  was,  that  where  a 
British  subject  insures  against  capture  generally,  there  is  an  im- 
plied exception  of  capture  by  the  authority  of  our  own  Govem- 

t  7  K.  K.  786  (3  Bob.  &  P.  388).  t  6  E.  R.  762  (3  BO0.  &  P.  191). 
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ment,  though  subsequently  given.  Kellner  v.  Le  Meswi^r,^  Barkeb 
followed  upon  the  same  ground.  The  capture  of  any  neutral  can  blakes. 
only  be  justified  by  the  subsequent  condemnation;  and  the 
captor  acts  at  the  peril  of  disproving  the  neutrality,  or  shew- 
ing some  just  ground  whereby  the  privilege  is  forfeited  by  an  act 
done  in  prejudice  of  the  belligerent.  If  a  neutral  ship  act  in  aid 
of  the  enemy  by  protecting  his  goods,  and  it  be  lawful  for  a 
British  ship  to  seize  the  neutral  and  bring  her  into  port  for  the 
purpose  of  search,  and  the  event  justify  the  seizure ;  it  is  as 
much  against  public  policy  to  suffer  a  British  subject  to  insure 
against  such  seizure  and  the  necessary  consequences  of  it,  as  to 
insure  against  the  capture  of  an  enemy's  ship.  This  question 
did  not  occur  in  Lubbock  v.  Potts ,1  and  what  fell  from  the  Court 
incidentally  in  the  course  of  the  argument  must  be  taken  with 
reference  to  the  case  in  judgment,  which  was  that  of  a  British 
ship  insured  against  British  detention,  &c.  by  which  the  Court 
seemed  inclined  to  understand  illegal  detention ;  or  at  least  legal 
detention,  which  was  only  temporary,  but  which  might  occasion 
the  loss  of  the  market. 

Abbott  in  reply  :  [  290  ] 

As  to  the  question  of  timely  abandonment ;  there  is  no  precise 
period  for  it ;  the  law  only  requires  it  should  be  made  within  a 
reasonable  time.  Now  till  the  6th  of  September  when  Havre  was 
declared  to  be  blockaded,  the  assured  might  have  intended  to 
pursue  the  voyage  when  the  ship  and  cargo  were  liberated :  but 
the  blockade  was  a  new  and  unforeseen  occurrence  arising  out  of 
the  detention  of  the  ship ;  and  the  question  is  whether  it  were 
unreasonable  to  wait  after  that  till  the  14th  of  October  before  the 
notice  to  abandon  was  given  :  for  as  to  the  French  decree,  it  was 
then  doubtful  whether  it  would  be  deemed  to  apply  to  a  neutral 
who  was  forced  into  an  enemy's  port.  As  to  the  last  and 
principal  point,  Kellner  v.  Le  Mesurier  was  certainly  decided  on 
the  ground  of  its  being  enemy's  property;  for  the  plaintiff 
declared  on  a  loss  by  capture  as  prize  by  the  King ;  and  this  was 
relied  on  in  the  judgment  there  given. §  And  all  the  cases  where 
the  objection  has  been  sustained  in  the  case  of  a  neutral  were 

t  7  B.  E.  581  (4  East,  396).    %  7  East,  451.    §  7  B.  E.  686  (4  East,  401). 

0  0  2 
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Baskbb  founded  upon  nnlawful  acts  done  by  the  neutral ;  vhich  distin- 
BuLKEa  gaishes  those  cases  from  the  present.  Suppose  the  enemy  was 
blockading  a  port  of  this  kingdom,  and  a  neutral  in  attempting 
to  force  the  blockade  was  taken ;  though  the  loss  would  be  by  his 
own  act,  yet  a  British  underwriter  would  be  liable.  If  the  objec- 
tion were  to  prevail  on  the  general  ground  in  this  case,  it  would 
in  effect  be  declaring,  that  any  insurance  of  neutral  goods  from  a 
neutral  to  an  enemy's  country,  though  in  a  neutral  ship,  was 
illegal. 

The  Court,  from  the  extensive  consequences  involved  in  the 
determination  of  the  general  question,  wished  to  have  had  the 
[  ^291  ]  case  argued  again ;  but  understanding  that  *the  value  of  the 
property  was  inconsiderable,  and  that  the  parties  were  disinclined 
to  incur  any  further  expense,  they  said  they  would  consider  of  it, 
and  give  their  opinion  another  time.    And  now, 

Lord  Ellenborough,  Gh.  J.  delivered  judgment : 

This  was  an  action  on  a  policy  of  insurance,  dated  the  4th  of 
August,  1808,  on  a  quantity  of  oil  belonging  to  an  American 
proprietor,  shipped  on  board  an  American  ship,  the  Hannah^  on 
a  voyage  at  and  from  New  York  to  Havre  de  Grace.  (After 
stating  the  case,  his  Lordship  proceeded :) 

The  whole  amount  of  loss  claimed  on  the  part  of  the  plaintiff  is 
451.  28.  8d.,  consisting  of  201.  Ids.,  the  freight  and  expenses  paid 
under  the  sentence  of  the  Court  of  Admiralty,  and  24Z.  Ss.  8d. 
the  difference,  I  presume,  between  the  invoice  value  of  the  oil  in 
America,  and  the  proceeds  of  the  sale  here.  The  defendant 
contends,  that  the  plaintiff  is  at  any  rate  not  entitled  to  recover 
the  latter  item  of  loss ;  his  claim  thereto  being  merely  founded 
on  an  abandonment  which  was  not  made,  as  the  defendant 
insists,  in  due  time.  But  he  further  contends,  that  the  plaintiff 
cannot  by  law  recover  at  all,  even  to  the  extent  of  the  average  loss 
of  his  freight  and  expenses,  under  this  policy ;  and  that  to  allow 
of  such  a  recovery  would  be  to  allow  of  an  indemnity  being 
afforded,  through  the  medium  of  British  insurance,  to  neutrals, 
acting  in  contravention  of  the  interests  and  policy  of  Great 
Britain,  in  the  carrying  of  the  goods  of  its  enemies.  That  in  so 
doing  the  neutral  had,   in   effect,  violated  the  duties   of   his 
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neatrality,  and  assumed  a  hostile  character  in  respect  to  this  Barker 
country.  But  it  does  not  appear  to  us  that  this  general  blakeb. 
objection  to  the  plaintiffs  right  to  recover  is  well  *founded.  The  [  *202  ] 
American  was  at  liberty  to  pursue  his  commerce  with  France, 
and  to  be  the  carrier  of  goods  for  French  subjects  ;  at  the  risk 
indeed  of  having  his  voyage  interrupted  by  the  goods  being 
seized ;  or  of  the  vessel  itself,  on  board  of  which  they  were, 
being  detained,  or  brought  into  British  ports,  for  the  purpose  of 
search:  but  the  mere  act  of  carrying  such  enemies'  goods  on 
board  his  vessel  constituted  no  violation  of  neutrality  on  the  part 
of  the  American ;  nor  did  the  arrest  and  detention  of  his  vessel, 
for  the  purpose  of  search  and  eventual  condemnation  of  the  goods 
which  might  be  found  on  board  belonging  to  the  enemy,  form  any 
breach  of  our  duty  towards  the  American.  The  indemnity  sought 
under  the  policy  in  this  case  is  not  an  indemnity  to  an  enemy  or 
to  a  neutral  forfeiting  his  neutrality  by  an  act  hostilely  done  by 
him  against  the  interests  of  Great  Britain  ;  but  an  indemnity  to 
a  neutral,  as  such,  against  the  consequences  of  an  act  innocently 
and  allowably  done  by  him  in  the  exercise  of  his  own  neutral 
rights;  and  as  innocently  and  allowably  to  a  certain  degree 
controlled  and  interrupted  on  our  part,  in  the  exercise  of  our 
rights,  as  belligerents,  against  enemies'  property  found  on  board 
the  ship  of  a  neutral.  These  rights,  though  they  are  in  a  degree 
adverse  to  each  other,  do  not,  therefore,  in  the  exercise  of  them, 
necessarily  place  either  party  in  the  situation  of  an  enemy  to  the 
other.  The  various  competitions  for  commercial  advantage  and 
superiority,  which  take  place  between  different  nations ;  their 
mutual  exclusions  of  each  other  by  their  respective  municipal  regu- 
lations ;  are  so  many  acts  of  adverse  policy  and  conflicting  rights, 
exercised  towards  each  other ;  but  they  occur  without  producing 
any  breach  of  national  amity.  And  it  has  never  yet,  in  any 
instance,  that  I  am  aware  of,  been  held  *a  breach  of  implied  duty  [*293  ] 
in  the  subjects  of  either  state  to  lend  their  assistance  by 
insurance  or  otherwise  to  such  rival  or  exclusive  commerce  or 
interests  of  the  other.  Cases  of  express  public  prohibition,  and 
that  degree  of  assistance  to  enemies  which  constitutes  a  society 
in  war  against  any  particular  state,  fall  of  course  under  a 
different  consideration,  and  are  necessarily  to  be  understood  as 
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Barkieb  interdicted  subjects  of  insurance  in  every  country  to  which  this 
Blakes.  species  of  contract  is  known.  The  voyage  and  commerce, 
therefore,  in  the  course  of  which  the  vessel  carrying  the  goods 
insured  was  in  this  case  engaged,  not  being  either  of  a  hostile 
description,  nor  in  any  other  way  expressly  or  impHedly 
forbidden  by  the  law  or  policy  of  this  country,  the  general 
objection  to  the  plaintiffs  recovering  at  all  under  this  policy  of 
assurance  falls  to  the  ground.  Which  brings  the  case  under  our 
consideration  to  this  point.  Whether  the  plaintiff  be  entitled, 
under  the  circumstances,  to  recover  as  for  a  total  loss,  or  for  the 
freight  and  expenses  adjudged  by  the  Court  of  Admiralty  to  be 
paid,  as  an  average  loss  only. 

In  order  to  entitle  himself  to  recover  as  for  a  total  loss,  the 
plaintiff  must  establish  two  things :   First,  That  a  loss  of  the 
voyage  (the  only  description  of  loss  which  can  be  contended  for 
in  this  case,  as  the  goods  themselves  have  been  ordered  to  be 
restored,  and  are  capable  of  being  so,)  was  occasioned  by  the 
detention  in  question,  which  continued  until  and  after  the  block- 
ade took  place,  which  rendered  the  prosecution  of  the  voyage 
to  Havre  no  longer  practicable  :  and,  secondly,  (supposing  a  loss 
so  occasioned  to  be  a  total  loss,  ''by  detention,"  within  the 
policy ;)  that  the  abandonment  of  the  goods  was  made  in  due 
time.      And  thinking,   as  we  do,    that    the    impossibility    of 
prosecuting  the  voyage  to  the  place  of  destination,  which  arose 
[  •294  ]      during  *and  in  consequence  of  the  prolonged  detention  of  the 
ship  and  cargo,  may  be  properly  considered  as  a  loss  of  the 
voyage;  and  such  loss  of  voyage,  upon  received  principles  of 
insurance  law,  as  a  total  loss  of  the  goods  which  were  to  have 
been  transported  in  the  course  of  such  voyage ;   provided  such 
loss  had  been  followed  by  a  sufficiently  prompt  and  immediate 
notice  of  abandonment.    We  are  of  opinion,  however,  upon  the 
authority  of  the  cases  adverted  to  in  the  argument,  that  this 
abandonment  which  was  made  on  the  14th  of  Oct.  1803,  above  five 
weeks  after  the  blockade  of  Havre  had  been  pubUcly  notified  ; 
the  latest  event  to  which  the  loss  of  voyage  is  capable  of  being 
referred ;  was  not  made  within  those  reasonable  and  convenient 
limits  of  time  which  the  law  allows  for  this  purpose.     And  it  is 
to  be  observed,  that  no  excuse  for  the  lateness  of  the  abandon- 
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ment  is  offered  on  the  score  of  any  want  of  competent  powers  in  Ba-bkeb 
the  parties  making  the  abandonment :  as  they  do  not  appear  to  blakes. 
have  been  furnished  with  any  other  powers  for  this  purpose  at 
last,  than  what  they  must  be  supposed  to  have  originally 
possessed,  if  they  ever  had  any.  The  loss  in  question  must, 
therefore,  for  want  of  a  timely  notice  of  abandonment,  be 
regarded  merely  as  an  average  loss ;  and  the  verdict  must  of 
course  be  restricted  to  the  sum  of  20Z.  19^.  the  amount  of  the 
freight  and  expenses  to  which  the  assured  was  subjected  by  the 
sentence  of  the  Court  of  Admiralty.  Judgment  for  that  sum,  and 
no  more,  must  be  given  accordingly. 


SOULSBY  V.  NEVING.  isos. 

(9East,  310— 315.)  ^2!l^' 

After  a  landlord  has  recovered  in  ejectment  against  his  tenant,  he  may         f  310  1 
maintain  debt  upon  the  stat.  4  Geo.  11.  c.  28,  for  double  the  yearly 
value  of  the  premises,  during  the  time  the  tenant  held  over  after  the 
expiration  of  the  landlord's  notice  to  quit. 

The  defendant,  after  having  held  of  the  plaintiff  a  farm  at 
Hallington  in  Northumberland  for  14  years,  received  a  regular 
notice  to  quit  on  the  12th  of  May,  1806,  and  the  possession  was 
then  demanded  of  him  ;  but  he  refused  to  deliver  it  up,  and  held 
over  till  the  7th  of  Feb.  1807 ;  whereupon  the  plaintiff  brought  his 
ejectment  against  the  defendant,  and  recovered  possession  ;  and 
afterwards  brought  this  action  of  debt  t  upon  the  statute  4  Geo.  II. 
*c.  28,  for  double  the  yearly  value  of  the  premises  in  the  [  *3ii  ] 
interval  between  the  expiration  of  the  notice  to  quit,  (which  was 
the  day  of  the  demise  in  the  ejectment),  and  the  time  of 
recovering  possession  under  the  ejectment.  And  these  facts 
being  proved  at  the  trial  at  Appleby  before  Chambre,  J.,  it  was 
objected  on  the  part  of  the  defendant,  that  the  plaintiff  having 
before  recovered  the  premises  by  ejectment,  and  thereby  treated 

'^  The  declaration  was  in  the  usual  f usal    of    the    defendant,    and    his 

form;   alleging  the  demise  to  and  wilfully    holding    over    for    three 

holding  by  the  defendant;  the  de-  quarters  of  a  year  after  the  12th  of 

xnand  of  possession  and   notice   in  May;  and  the  annual  value  of  the 

-writing  to  deliver  up  the  premises  premises.   Vide  Cohb  v.  Stokea^  ante^ 

at  the  end  of  the  term,  on  the  12th  p.  464  (8  East,  358). 
of  May,   1806;  the  subsequent  re- 
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SouLSBT  the  defendant  as  a  trespasser,  this  action  of  debt  upon  the  statute, 
NKvijiG.  ^^  which,  as  it  was  said,  the  defendant  was  proceeded  against  as 
tenant,  could  not  be  maintained :  the  learned  Judge,  however, 
overruled  the  objection,  and  the  jury  gave  a  verdict  for  440i.  as 
for  the  proportion  of  the  double  yearly  value :  the  defendant 
having  leave  to  move  the  Court  to  enter  a  nonsuit,  if  the 
direction  were  wrong.  A  rule  nisi  for  this  purpose  was  obtained 
in  Michaelmas  Term  last,  against  which 

Park  and  Burrel  now  shewed  cause,  and  observed  that  the 
ground  laid  for  obtaining  the  rule  was  that  after  the  plaintiff  had 
recovered  in  the  ejectment  against  the  defendant,  and  thereby 
treated  him  as  a  trespasser,  it  was  not  competent  to  him  to  bring 
the  present  action  ;  which  was  stated  to  be  founded  on  contract, 
and  in  which  the  relation  of  landlord  and  tenant  was  recognized : 
but  this  they  denied  ;  and  contended  that  the  double  value  given 
to  the  landlord  by  the  statute  4  Geo.  II.  c.  28,  upon  the  wilful 
holding  over  of  a  tenant  after  due  notice  was  by  way  of  penalty, 
and  so  it  was  noticed  in  the  statute,  considering  the  tenant  as  a 
wrong-doer;  and  therefore  not  inconsistent  with  the  action  of 
ejectment  in  which  the  recovery  was  had  against  him  as  a 
trespasser.     In  this  action  the  demand  was  not  as  for  rent,  but 
[  •312  ]      for  the  double  *value  of  the  premises  wrongfully  held  over.    The 
statute  of  the  4  Geo.  II.  is  differently  wordedf  from  that  of  the 
11  Geo.  II.  c.  19,  s.  18,  upon  the  same  subject,  and  which  latter 
directs  that  if  a  tenant,  after  giving  notice  to  his  landlord  to 
quit,  hold  over,  he  shall  pay  double  rent.    This  the  Legislature 
thought    sufficient    when    the    landlord    is   satisfied  with  the 
continuance  of  the  tenant,  but  the  notice  to  quit  proceeds  only 
from  the  tenant.    But  where  the  tenant  wilfully  holds  over 
against  the  landlord's  notice  to  quit,  the  Legislature  by  the 
former  statute  have  given  the  double  value,  by  way  of  penalty^ 
and  not  as  rent ;  for  in  many  instances  the  double  rent  would  be 
no  compensation  to  the  landlord,  for  being  kept  out  of  possession 
of  the  land,  and  it  might  still  be  advantageous  to  the  tenant  to 
hold  over  at  that  rate.     As  to  the  case  of  Wright  v.  Smith^l  it 

t  Timmins  v.  Bawlinson,  3  Burr.         t  Exchequer,  Easter  Term,  1805, 
1603.  .    reported  in  5  Esp.  Ni.  Pri.  Cas.  203. 
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was  clearly  not  determined,  as  stated  in  the  marginal  note  of  the  Soulsby 
report,  on  the  ground  that  the  action  for  the  double  value  did  not  kkvino. 
lie  after  a  recovery  by  the  landlord  in  ejectment ;  but  on  the 
ground  that  the  statute,  which  was  meant  to  give  a  penalty 
against  the  contumacy  of  tenants,  did  not  extend  to  a  case  where, 
without  fraud  or  contumacy,  the  tenant  had  held  over  upon  the 
faith  of  a  lease  granted  bond  fiit  under  a  power,  which  turned 
out  to  be  invalid.. 

Bmne  and  Hvllock,  in  support  of  the  rule,  contended  that 
the  Legislature  by  the  stat.  4  Geo.  II.  only  meant  to  give  the 
landlord  an  election  either  to  consider  the  tenancy  as  continuing, 
and  to  recover  the  proportion  of  double  the  annual  value  by  way 
of  rent ;  or  considering  *the  tenancy  at  an  end,  and  the  tenant  a  I  *^^^  ] 
trespasser,  to  proceed  by  ejectment,  and  the  subsequent  action 
for  the  mesne  profits ;  and  in  Cutting  v.  Derby  t  the  Court 
considered  this  action  as  standing  in  the  place  of  an  ejectment. 
But  this  is  an  attempt  to  confound  the  two  remedies,  and  to 
recover  double  the  yearly  value  of  the  farm  as  upon  a  continuing 
implied  tenancy,  after  having  treated  the  tenant  as  a  trespasser 
during  the  same  period,  and  ejected  him  upon  that  ground.  If 
the  statute  had  ever  been  considered  as  substituting  this  remedy 
in  the  place  of  the  action  for  mesne  profits,  recourse  would 
always  have  been  had  to  it,  as  the  more  beneficial  remedy  for  the 
landlord ;  and  the  absence  of  all  precedent  to  warrant  it  after  a 
recovery  in  ejectment  affords  a  strong  argument  against  it. 
Though,  in  one  sense,  the  giving  the  double  value  was  meant  to 
operate  as  a  penalty,  yet  it  is  not  strictly  so ;  for  by  the  statute 
the  tenant  may  be  held  to  bail  for  the  amount ;  which  is  never 
allowed  in  penal  actions.  The  count  in  debt  for  the  double  value 
may  be  joined  with  other  counts  upon  contracts. 

Lord  Ellbnborough,  Ch.  J. : 

There  is  no  incongruity  in  the  landlord's  bringing  this  action 
for  the  double  value  after  a  recovery  in  ejectment:  and  the 
decision  of  the  Court  of  Exchequer  in  Wright  v.  Smith  evidently 
proceeded  on  the  ground  that  the  statute  4  Geo.  II.  only  meant  to 

t  2  Blac.  Rep.  1077. 
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SouLSBT  apply  to  the  case  of  a  wilful  and  contumacious  holding  over  by 
Nevino,  tlie  tenant,  after  notice  to  quit,  and  not  to  a  bond  fide  holding 
over  by  mistake.  The  Legislature  considered  th&t  the  single 
value  might  not  in  many  cases  be  a  compensation  to  the  landlord 
1  *314  ]  for  having  been  kept  *out  of  possession  by  the  misconduct  of  the 
tenant,  and  therefore  they  gave  him  double  the  value.  It  has  no 
reference  to  any  antecedent  remedy  which  the  landlord  had  to 
recover  possession  by  ejectment,  but  is  cumulative.  The  two 
actions  are  brought  diverso  intuitu :  the  ejectment  is  in  order  to 
get  possession  of  the  premises  wrongfully  withheld ;  the  action  of 
debt  for  the  double  value  is  in  order  to  indemnify  the  landlord 
for  the  wrong.  Then  came  the  statute  11  Geo.  II.  c.  19,  in  which, 
where  the  tenant  gives  the  notice  to  quit,  and  still  holds  over, 
the  Legislature  thought  it  was  sufficient  to  give  the  landlord 
double  rent,  to  be  levied,  sued  for,  and  recovered  in  the  same 
manner  as  the  single  rent  was ;  giving  the  landlord  therefore  a 
right  to  distrain  for  it,  which  is  a  remedy  applicable  only  to  the 
relation  of  landlord  and  tenant.  And  the  same  statute 
recognizes  the  party  by  the  name  of  tenant,  which  the  first 
statute  does  not.  Upon  the  latter  statute,  therefore,  there  may 
be  some  incongruity  in  applying  the  remedy  for  double  rent  after 
the  remedy  by  ejectment,  which  treats  the  person  in  possession 
as  a  trespasser ;  but  there  is  no  incongruity  in  this  case.  And 
as  to  the  form  of  this  action  being  in  debt ;  that  is  not  confined 
to  cases  of  contract ;  for  it  is  the  form  in  which  penalties  on  the 
game  laws,  &c.  are  recovered. 

The  other  Judges  agreed  that  there  was  no  inconsistency  in 
bringing  this  action  after  the  recovery  in  ejectment :  and 
Lawrence,  J.  referred  to  Lord  Mansfield's  opinion  in  Doe  d. 
Cheney  v.  Batten j\  which  seemed  to  import  as  much. 

Rule  discharged. 

t  Cowp.  245.    The  printed  report  by  Mr.  Justice  BuUer  in  which  Lord 

inadvertently  speaks  of  the  landlord's  Mansfeeld  is  made  to  say,  "  if  both 

being  entitled  to  double  rent  by  the  parties  intended "  {i.e.  by  the  land- 

[  ♦SIS  ]       stat.  4  Geo.  11.  c.  28,  instead  ♦of  lord's  receipt  of  the  single  rent  for  a 

double  value :  with  this  correction  quarter  which  became  due  after  the 

the  passage  will  apply  more  strongly,  time  of  the  demise  laid  in  the  de~ 

I  have  a  MS.  note  of  the  same  case  claration) ;  *'  that  the  tenant  should 
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FEENCH  V.  PATTON. 

(9  East,  351—357 ;  8.  C.  at  Nisi  Prius,  1  Camp.  72.) 

A  policy  of  insurance  originally  underwritten  on  ''ship  and  outfit** 
was  after  the  ship  sailed  declared  by  consent  of  all  parties,  to  be  on 
**  ship  and  goods,'*  by  a  memorandum  written  on  a  blank  space  in  the 
body  of  the  policy,  but  without  any  new  stamp ;  and  it  having  been 
before  decided  that  for  want  of  the  stamp  the  plaintiff  could  not  recover 
as  upon  a  policy  on  ship  and  goods,  as  declared  by  the  memorandum ;  it 
was  now  held  that  he  could  not  recover  upon  the  policy  in  its  original 
state,  as  an  insurance  on  **  ship  and  outfit,**  by  reason  of  the  alteration 
apparent  upon  the  face  of  the  instrument  itself,  and  which  was  made 
by  parties  interested-f 

This  was  another  action  on  the  same  policy  of  insurance,  on 
which  Hill,  as  agent,  before  sued  this  defendant,  and  which  is 
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continue  in  possession,  there  is  an 
end  of  the  plaintiff's  title:  but  if 
not ;  if  it  were  meant  merely  by  both 
that  the  landlord  should  only  take 
the  rent  instead  of  the  double  pen- 
alty, that  would  not  bar  his  remedy 
by  ejectment.**  The  same  inadvert- 
ency, however,  which  has  been 
noticed  in  the  printed  report  seems 
afterwards  to  have  occurred  in  the 
MS.,  which  runs  thus:  (by  Lord 
Mansfield)  **  There  was  another 
case  at  Launceston,  when  Mr.  Justice 
Gould  was  at  the  bar,  where  an 
objection  was  taken  that  the  plaintiff 
had  brought  an  action  for  use  and 
occupation  for  rent  accruing  due 
after  the  time  of  the  demise,  and 
which  action  then  stood  ready  for 
trial:  and  it  was  said  that  that 
was  an  action  founded  on  promises 
on  a  supposed  permission  of  the 
plaintiff  to  occupy,  which  was  a 
waiver  of  the  notice.  But  the  objec- 
tion was  overruled ;  and  the  plaintiff 
recovered  in  the  ejectment,  and  after- 
wards in  the  action  for  use  and 
occupation.  And  it  was  holden  that 
one  of  the  remedies  was  not  a  waiver 


of  the  other.  Why  ?  Because  they 
were  brought  for  several  demands, 
to  both  of  which  the  plaintiff  was 
entitled :  and  one  did  not  waive  the 
other,  because  after  the  possession 
was  recovered,  the  plaintiff  had  a 
right  to  double  rent,  if  he  had 
thought  fi^to  sue  for  it.**  I  suspect 
that  by  the  **  double  rent'*  here 
spoken  of  was  meant  double  value ; 
for  the  Act  of  the  4  Oeo.  11.  is  spe- 
cifically referred  to  in  other  parts  of 
the  case,  and  no  mention  made  of 
the  11  Geo.  II. :  and  with  that  alter- 
ation (which  is  besides  confirmed  by 
what  fell  from  the  Court  in  the  case 
in  judgment)  this  opinion  is  an 
authority  in  point. 

t  By  an  interlocutory  remark  of 
Blackbubx,  J.,  in  Noble  v.  Ward, 
L.  E.  2  Ex.  135.  136,  36  L.  J.  Ex. 
91,  15  L.  T.  672,  it  is  said  that  this 
case  of  French  v.  PatUm  was  decided 
on  the  principle  of  Master  v.  Miller, 
2  E.  E.  399  (4  T.  E.  320).  With 
deference  to  the  very  high  authority 
of  that  eminent  Judge,  the  analogy 
appears  somewhat  remote.  In 
Master  v.  Miller  the  question  was  as 
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Fbunch  reported  under  the  name  of  HiU  v.  Patten.f  The  plaintiff  there 
Patton.  declared  as  on  a  policy  on  ship  and  goods ;  and  it  then  appeared 
that  the  policy,  which,  as  it  stood  in  the  printed  part  of  it  was 
on  ship  and  goods,  had  been  restrained  by  a  written  note  in  the 
margin  to  ship  and  outfit,  in  consequence  of  a  misunderstanding 
by  the  broker  of  the  instructions  of  his  principal,  in  which  state 
it  was  subscribed  by  the  underwriters  in  September,  1804 ;  and 
that  on  a  subsequent  application  to  them  by  the  broker  made 
long  after  the  sailing  of  the  ship,  they  had  agreed  to  alter  it,  by 
the  following  memorandum,  inserted  in  the  body  1  of  the  policy, 
upon  a  blank  space  between  the  printed  parts ;  against  which  the 
underwriters  wrote  their  initials.  "  It  is  hereby  agreed  that  the 
interest  in  this  policy  of  insurance  shall  be  on  ship  and  goods, 
instead  of  ship  and  outfit,  as  originally  declared.  London, 
13th  March,  1805." 

The  Court  were  of  opinion  in  the  former  case  that  though  the 
alteration  were  agreed  to  by  the  underwriters,  yet  as  it 
[  *352  ]  ^essentially  varied  the  risk  insured,  it  could  not  be  made 
effectual  without  a  new  stamp ;  and  therefore  they  set  aside  the 
verdict  which  had  been  obtained  by  the  plaintiff  upon  proof  of  a 
total  loss.  And  now  the  assured  brought  a  new  action  in  his 
own  name,  and  declared  as  upon  a  policy  on  ship  and  outfit, 
being  the  form  in  which  it  was  originally  subscribed  by  the 
underwriters,  and  which  remained  legible  in  the  same  state  as 
before.  But  Lord  Ellbnborough,  Ch.  J.  was  of  opinion  that 
the  alteration  having  been  made  by  one  who  had  competent 
authority  to  bind  his  principal,  though  made  by  consent  of  the 
underwriters,  avoided  the  policy  as  it  was  before,  and  therefore 
it  could  not  be  declared  upon  in  its  original  state  without  a  new 
stamp.    The  case  now  came  on  in  the  peremptory  paper  upon  a 

to  the  effect  of  an  alteration  made  of  all  parties  the  original  contract  is 

without  the  consent  of  the  person  abandoned. — B.  C. 

charged  on  the  instrument ;  and  the  t  Ante,  p.  469  (8  East,  373). 

groimd  appears  to  have   been  the  J  Upon  the  former  occasion  the 

suspicion  or  presumption  of  a  fraud  memorandum  was  said  to  be  indorsed 

upon  that  person.    Here  the  altera-  on  the  policy ;  but  by  a  fac  simile  of 

tion  is  with  the  consent  of  all  parties,  the  policy  now  shewn  in  Court  it 

and  the   ground   is   that   there  is  appeared  to  have  been  made  in  the 

conclusiye  evidence  that  by  consent  manner  above  stated. 
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rule  obtained  in  a  former  Term  for  setting  aside  the  nonsuit,  and      French 
having  a  new  trial :  against  which  Patton. 

The  Attorney-General  and  Garrow  were  now  to  shew  cause  ; 
but  they  thought  the  ground  of  the  nonsuit  so  clear,  as  stated  by 
his  Lordship,  that  they  waived  adding  any  thing  by  way  of 
argument  in  support  of  it. 

Park  and  Marryat,  in  support  of  the  rule,  argued  to  this 
effect : 

There  is  no  alteration  or  erasure  of  the  original  instrument, 
which  remains,  as  it  was  at  first  subscribed,  a  policy  of 
insurance  on  ''  ship  and  outfit ; "  and  this  was  at  one  time 
binding  on  the  parties.  But  they  afterwards  contemplated  to 
vary  the  agreement,  and  to  make  it  a  policy  on  ship  and  goods ; 
and  this  was  attempted  to  be  done,  not  by  any  spoliation  of  the 
original  instrument,  which  would  have  raised  the  question 
whether  it  were  thereby  avoided,  though  done  without  fraud, 
and  for  a  purpose  which  had  failed  ;  but  by  a  distinct  memo- 
randum, bearing  a  different  date  from  the  original  policy,  *and  [  *S53  ] 
therefore  the  same  for  this  purpose  as  if  made  on  a  different 
piece  of  paper,  agreeing  that  the  policy  should  stand,  as  it 
origmally  did,  (meaning  in  the  printed  part)  on  ship  and  goods. 
Now,  either  that  memorandum  was  or  was  not  effectual  to  do 
away  the  original  contract  between  the  parties  and  substitute  a 
new  one.  This  Court  in  the  former  case  of  Hill  v.  Patten  held 
that  it  was  not  effectual,  and  could  not  be  received  in  evidence 
without  a  new  stamp,  and  therefore  that  the  plaintiff,  who  had 
declared  as  upon  a  policy  on  ship  and  goods  according  to  the 
memorandum,  could  not  recover.  It  follows  then  that  the 
original  contract,  unaffected  by  any  legal  evidence  of  a  different 
contract  subsequently  entered  into,  must  remain  in  force.  The 
facts  only  shew  that  there  was  an  ineffectual  attempt  to  alter  it. 
If  the  Court  cannot  look  at  the  memorandum  for  the  purpose  of 
sustaining  the  original  frame  of  the  policy  in  its  printed  form, 
neither  can  they  look  at  it  in  order  to  overturn  it  as  it  stood 
when  subscribed.  A  perfect  contract  must  be  substituted  before 
a  former  perfect  contract  can  be  superseded.     To  shew  that, 
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Fbench 

ft. 
Pattok. 


[•854] 


independent  of  any  objection  arising  on  the  stamp  laws,  an 
alteration  made,  bond  fide,  by  consent,  and  in  order  to  correct 
a  mistake,  would  not  vitiate  a  policy,  they  cited  Bates  v.  Grabham\ 
as  in  point :  which  was  supported  in  principle  by  Motteux  v. 
The  London  Assurance  Company. I  So  in  Zouchy.  Claye,%  the 
adding  by  consent  the  name  of  a  second  obligor  to  a  bond  after 
the  execution  of  it  by  the  first  obligor  was  held  not  to  avoid  it. 
Lord  Hale  there  referred  to  a  case  in  Moor  ||  as  ^confirmatory 
of  this  doctrine ;  which  he  says  had  been  before  adjudged  to  the 
contrary  in  Cro.  Eliz.  626.11     The  avoiding  of  the  instrument 


t  2  Salk.  444. 

}  1  Atk.  545. 

§  2  Ley.  3d,  and  1  Ventr.  185. 

II  In  the  report  in  Levinz  the  refer- 
ence is  to  Moor,  pi.  738,  which  is  a 
misprint  for  pi.  1730.  See  also  Moor, 
835,  pi.  1125,  where  the  plaintiff 
sued  on  an  obligation,  which  the 
jury  found  specially  to  have  been 
interlined,  after  the  execution  of  it 
by  the  defendant,  with  the  words 
Vicecomiti  comitatus  Oxon,  without 
the  privity  of  the  plaintiff ;  but  they 
did  not  find  by  whom  it  was  done : 
and  because  the  interlining  was  not 
in  a  material  place,  nor  with  the 
privity  of  the  plaintiff,  the  Court 
gave  judgment  for  him:  but  they 
said  that  if  it  had  been  in  a  material 
place,  or  with  his  privity,  without 
the  assent  of  the  obligor  himself,  it 
would  have  avoided  the  deed. 

^  This  refers  to  the  case  of  Mark- 
ham  V.  Oormston  in  Tr.  40  Eliz.  Rot. 
212.  It  appears  by  Croke's  Eeport 
(Cro.  Eliz.  626)  that  Markham  had 
brought  debt  in  C.  B.  upon  an  obli- 
gation against  Fox,  who  pleaded  the 
filling  up  of  the  blank  spaces  in  the 
bond  after  the  sealing  and  delivery, 
and  therefore  that  it  was  not  his 
deed ;  which  was  held  to  be  a  good 
cause  of  avoiding  the  bond :  where- 
fore issue  was  taken  that  they  were 
not  filled  up  after  the  sealing  and 
delivery;  and  it  being  proved  at  Nisi 
PriuB  that  they  were  so  filled  up, 


the  plaintiff  was  nonsuited.  The 
plaintiff  then  brought  an  action  on 
the  case  (which  is  the  one  reported 
in  Cro.  El.  &  Moor,  547),  against 
the  defendant  Gonaston  for  having 
afterwards  fraudulently  filled  up 
certain  blanks,  &c.  in  the  bond, 
without  the  assent  or  notice  of  the 
plaintiff,  and  in  order  to  avoid  the 
bond:  on  which  the  plaintiff  re- 
covered judgment;  the  opinion  of 
the  Court  as  there  stated  being,  that 
the  bond  was  avoided  l^  the  material 
alterations  made  in  it,  though  for 
the  benefit  of  the  obligor,  and  by  his 
assent.  But  the  report  in  Moor 
notes,  that  afterwards  the  plaintiff 
brought  a  new  action  upon  the  bond 
against  Fox,  who  pleaded  the  special 
matter,  and  concluded  that  it  was 
not  his  deed:  to  which  MarVli^in 
replied  that  the  blanks  were  filled 
up  with  his  assent :  and  on  demurrer 
it  was  adjudged  for  the  plaintiff  in 
B.  B.  And  this  explains  what  was 
said  by  Hale  in  Zouch  v.  Clayey 
2  Lev.  35.  Lord  Ellenbokough, 
Ch.  J.,  in  this  part  of  the  argument, 
asked  whether  these  cases  were  not 
all  considered  in  Master  v.  MiUer, 
4  T.  B.  320,tt  to  which  no  answer 
was  given  from  the  bar :  but  13  Yin. 
Abr.  tit.  Faits,  T.  &  XJ.  were  referred 
to  as  collecting  all  the  cases.  It 
appears  however  upon  reference  to 

tt  2  B.  B.  399. 
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was  part  of  the  penalty  annexed  by  the  common  law  to  the      Fbbkgh 
fraudulent  alteration  of  it.     Then  in  the  late  case  of  Henfree      patton. 
V.  Bromley ^\  ♦this  Court  held,  that  an  award,  which  was  altered      [  •356  ] 
by  the  umpire  after  his  authority  had  expired,  though  void  for 
the  increased  sum  directed  to  be  paid,  was  yet  good  for  the 
original  sum  awarded,  which  still  continued  legible. 

Lord  Ellenborouoh,  Gh.  J.  : 

In  that  case  the  act  of  the  umpire  in  altering  the  award,  after 
his  authority  had  expired,  was  taken  to  be  the  same  as  the  act 
of  a  mere  stranger.  But  here  the  broker  had  a  continuing 
authority  to  bind  his  principal  by  the  alteration  of  the  policy ; 
and  the  alteration  was  effectual  to  bind  all  the  parties  if  a  new 
stamp  had  been  affixed  on  the  instrument.  The  new  agreement 
was  complete  as  far  as  the  will  of  the  parties  could  make  it  so ; 
and  it  only  wanted  a  circumstance  which  the  law  requires  to 
give  it  its  full  legal  effect.  But  though  ineffectual  as  an  instru- 
ment to  sue  on,  it  seems  effectual  to  do  away  the  former 
agreement  which  was  thereby  abandoned.  If  this  were  other- 
wise, would  it  not  operate  as  a  fraud  on  the  revenue  ?  I  am  glad 
however  that  this  case  comes  before  us  on  a  nonsuit,  because  the 
plaintiff  will  not  be  concluded  by  our  present  opinion.  I  have 
turned  the  question  in  my  mind  again  and  again  with  great 
anxiety.  In  the  first  action  the  plaintiff  insisted  on  the  altera- 
tion as  made  agreeably  to  the  real  intentions  of  the  parties,  and 
that  the  policy  as  it  was  first  subscribed  was  contrary  to  the 
instructions  of  the  broker  and  by  mistake.  But  now  he  desires 
as  to  consider  that  it  was  not  altered,  because  it  was  not 
effectually  altered  for  want  of  a  new  stamp  to  the  memorandum. 
But  is  it  not  *made  a  different  policy  by  the  memorandum,  [  •sse  ] 
by  which  a  different  contract  is  substituted  by  the  act  of  the 
parties  in  lieu  of  the  former  one,  which  they  abandon  ?  Is  it 
less  effectual  to  shew  the  intention  of  the  parties  because  it  is  a 
fraud  in  law  against  the  revenue.     The  plaintiff's  own  act  has 

that  case,  that  though  many  other  Court. 

authorities   were   mentioiied,  these  t  8  B.  B.  491  (6  East,  309),  and 

▼ere  not;   though  much  in  aid  of  vide  Irvine  v.  Elnon,  8  East,   54; 

Mr.  Justice    Bx7LLEB*8    argument,  which  was  also  referred  to  as  oon- 

▼ho  differed  from  the  rest  of  the  firmatory  of  the  other  case. 
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Fbench  made,  as  far  as  he  can  make,  the  policy  speak  a  different 
Pattok.  language  from  what  he  now  insists  that  it  does,  and  he  must 
take  the  consequences.  I  cannot  therefore  say  that  the  policy 
is  not  so  altered  as  to  have  lost  its  original  identity,  though  the 
circumstance  of  a  stamp  be  wanting  to  give  full  effect  to  the 
instrument  so  altered  :  and  I  do  not  think  that  the  plaintiff  can 
recur  to  it  again  in  its  original  state.  If  however  he  shall  be 
advised  to  question  our  opinion,  I  am  glad  that  the  opportunity 
will  still  be  open  to  him. 

Grose,  J. : 

This  is  an  action  brought  upon  a  contract  which  was  once 
perfect,  till  it  was  superseded  by  another  contract  which  was 
also  perfect,  as  far  as  the  will  of  the  parties  was  declared ;  but 
it  could  not  be  put  in  suit  for  want  of  the  stamp  which  the  law 
requires.  Still  it  appears  upon  the  face  of  the  former  contract 
that  it  has  been  altered  and  vacated,  and  this  has  been  done  by 
the  act  of  the  parties  who  were  competent  to  do  so.  Whatever 
reluctance  I  may  feel,  I  must  declare  the  law  as  it  appears  to  me. 

Lb  Blanc,  J. : 

We  must  give  the  rule  of  law  in  this  case,  as  far  as  we  are 
compelled  to  do  it,  with  reluctance,  because  it  is  against  a  party 
who  perhaps  meant  to  do  no  wrong  at  the  time :  but  can  the 
Court  enforce  an  agreement  after  the  parties  themselves  have 
[  *367  ]  upon  the  very  face  *of  the  same  instrument  declared  that  it  is 
not  their  agreement,  and  have  actually  written  another  and  a 
different  agreement  in  the  place  of  it.  And  I  cannot  say  that  it 
is  the  same  thing  as  if  the  memorandum  had  been  written  on  a 
different  instrument ;  for  it  is  inserted  in  the  body  of  the 
original  agreement,  and  makes  it  speak  a  different  language. 
It  shews  an  entire  alteration  in  the  minds  of  the  contracting 
parties.  Then  finding  that  the  substituted  agreement  cannot  be 
enforced  because  of  an  objection  arising  upon  the  stamp  lawa» 
the  plaintiff  now  wishes  to  resort  back  to  that  which  he  has 
declared  was  not  his  agreement.  There  is  another  reason  why 
this  should  not  be  permitted  to  him,  because  it  is  against  the 
policy  of  the  revenue  laws :  for  it  would  hold  out  encouragement 
to  break  these  laws,  and  to  try  alterations  of  this  sort,  if  after  an 


V0L.1X.]  1808.    K.  B.    9  EAST,  857.  577 


attempt  made  to  alter  a  contract  without  a  new  stamp,  it  ehoald      Fbekch 
be  "held  that  though  the  attempt  were  ineffectual  as  to  the  new      patton. 
contract  of  the  parties,  they  could  recur  back  again  to  the 
original  agreement  and  set  that  up  again. 

Rule  discharged. 


DERBY  CANAL  COMPANY  v.  WILMOT,   BARX.t        "<>«• 

(9  Eaat,  360—361.)  ^^' 

Though  the  affixing  of  the  common  seal  to  the  deed  of  conyeyance  of  [  360  1 
a  corporation  be  sufficient  to  pass  the  estate,  without  a  formal  deliyery, 
if  done  with  that  intent;  yet  it  has  no  such  effect  if  the  order  for 
affixing  the  seal  be  accompanied  with  a  direction  to  their  clerk  to  retain 
the  oonyeyanoe  in  his  hands  till  accounts  were  adjusted  with  the 
purchaser. 

In  ejectment  for  lands  in  the  county  of  Derby  Sir  Robert 
Wilmot,  the  defendant,  claimed  by  conveyance  from  the 
company,  which  is  incorporated  by  Act  of  Parliament,  under 
their  seal.  It  appeared  at  the  trial  at  Derby,  that  the  defendant 
had  purchased  the  land  in  question  from  the  company,  to  whom 
he  had  sold  other  land,  and  there  were  accounts  subsisting 
between  them  which  were  not  settled.  That  upon  the  occasion 
when  the  company's  seal  was  affixed  to  the  conveyance  in 
question,  their  managing  committee  (which  had  authority  for 
this  purpose)  was  sitting  at  an  inn  in  the  town,  and  the 
conveyance  having  been  brought  to  them,  they  directed  their 
clerk  to  affix  the  .seal  to  it,  but  not  to  part  with  it  till  the 
accounts  were  adjusted :  the  company's  clerk  accordingly  sent 
bis  clerk  with  the  conveyance  to  the  house  where  the  seal  was 
usually  kept  in  the  town,  in  order  to  affix  the  seal  to  the  instru- 
ment, but  with  a  direction  not  to  part  with  it,  but  bring  it  back 
to  him ;  which  was  done  accordingly.  Wood,  B.  thought  that 
the  conveyance  under  these  circumstances  was  not  complete  to 
pass  the  legal  estate,  and  therefore  the  plaintiffs  recovered  a 
verdict;  which 

Vaughariy    Serjeant,    now  moved  to  set  aside,    upon  the 
authority  of  2  Rol.  Abr.  28,  1.  50,  which  cites  the  case  of  the 

t  Cited  in  j  udgment  of  the  Court      y.  Bank  of  England  (1887)  21 Q.  B.  D. 
in  Merchants  of  the  Staple  of  London      160,  165,  56  L.  J,  Q.  B.  418.— B.  0. 
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Dbbby 
Canal  Com- 
pany 

V. 
WiLMOT. 

[361] 


Dean  and  Chapter  of  Femes,  Dav.  Rep.  44  b.  that  the  deed  of  a 
corporation  needs  no  delivery,  but  the  affixing  of  the  common 
seal  gives  it  perfection  without  delivery.    But 

Lord  Ellenborough,  Ch.  J.  answered,  and  the  rest  of  the 

Court  agreed,  that  in  order  to  give  it  effect,  the  affixing  of  the 

seal  must  be  done  with  intent  to  pass  the  estate ;   otherwise  it 

operates  no  more  than  a  feoffment  would  do  without  livery  of 

seisin :  whereas  here,  though  the  seal  was  directed  to  be  and  was 

affixed  to  the  instrument  for  form,  yet  it  was  with  a  reservation 

of  any  present  effect  to  pass  the  title  out  of  the  company,  as 

they  did  not  choose  to  deliver    over    the  possession  of  the 

conveyance  till  the  accounts  were  settled  between  them  and  the 

purchaser. 

Rtde  refused. 


1808. 


[301] 


[  •302  ] 


PUECELL  V.   MACNAMAEA. 

(9  East.  361—^64 ;  S.  C.  at  Nisi  Prius,  1  Camp.  199.)t 

It  lies  on  the  plaintiff  in  an  action  for  a  malicious  prosecution  to  give 
evidence  of  malice  in  the  defendant,  either  express,  or  to  be  collected 
from  circumstances  shewing  plainly  the  want  of  probable  cause ;  and 
the  malice  is  not  to  be  implied  from  the  mere  proof  of  the  plaintiff's 
acquittal  for  want  of  the  prosecutor's  appearing  when  called. 

At  the  second  trial  of  this  cause,  which  was  an  action  for  a 
malicious  prosecution  against  the  defendant  for  having  indicted 
the  plaintiff  of  perjury  ;  assigning .  the  perjury  on  an  affidavit 
made  by  the  plaintiff  swearing  to  words  uttered  by  the  defendant; 
the  proof  on  the  part  of  the  plaintiff  in  addition  to  the  formal 
proof  of  the  record  of  acquittal  was,  that  after  the  indictment 
found  was  ready  for  trial,  the  prosecutor  (the  present  defendant) 
was  called  and  did  not  appear ;  on  which  the  verdict  of  acquittal 
passed :  without  proceeding  to  give  any  further  evidence  of 
malice  than  what,  it  was  contended,  arose  from  the  absence  of 
any  proof  of  probable  cause.  But  Lord  Ellenborough,  Ch.  J. 
who  tried  the  cause,  thought  that  this  was  not  sufficient  to 
support  *the  action,  without  evidence  of  express  malice,  or  at 
least  of  circumstances  evincing  such  entire  want  of  probable 
cause  from  whence  malice  was  to  be  presumed :  and  therefore  he 
nonsuited  the  plaintiff. 

t  Henderson  y.  A/.  Ry.  Co.  (1871)  24  L.  T.  N.  S.  881. 
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Gurney  now  moved  to  set  aside  the  nonsuit ;  and  admitted  pcboxll 
that  the  doctrine  laid  down  by  his  Lordship  was  supported  by  mackamaba. 
the  authority  of  Savil  v.  Roberta y\  but  this,  he  said,  had  been 
overruled  in  the  case  Parrott  v.  Fishwick,  I  London  sittings  after 
Trinity  Term,  1772,  mentioned  in  Bull.  N.  P.  14,  in  which  it  is 
stated  to  have  been  ruled,  that  ''where  the  facts  lie  in  the 
knowledge  of  the  defendant  himself,  he  must  shew  a  probable 
cause,  though  the  indictment  be  found  by  the  Grand  Jury ;  or  the 
plaintiff  shall  recover  without  proving  express  malice."    *    *    ♦ 

LoBD  Ellenborouoh,  Gh.  J. : 

The  question  comes  in  fact  to  this,  whether  proving  an 
acquittal  for  want  of  prosecution  be  primd  facie  evidence  of 
malice  to  support  an  action  for  a  malicious  prosecution :  the 
contrary  of  which  has  been  always  held.  The  want  of  probable 
cause  may  indeed  be  so  strong  and  plain  as  to  amount  to  evidence 
of  malice ;  but  that  must  be  shewn  by  the  plaintiff. 

Grose,  J. : 

It  is  necessary  for  the  plaintiff  to  give  evidence  of  malice  in 
the  defendant,  in  order  to  support  the  action. 

Le  Blanc,  J. : 
An  action  for  a  malicious  prosecution  cannot  from  the  very 


t  1  Salk.  13;  1  Lord  Bay.  374;  5 
Mod.  410;  12  Mod.  211. 

X  The  generality  of  the  position 
laid  down  in  the  printed  note  of  the 
case  is  scarcely  warranted  by  the 
MS.  note  of  the  case,  from  whence  it 
was  probably  taken;  which  was 
thie:  ParroU  v.  Fishivick,  London 
sittings  after  Trin.  1772.  "In  an 
action  for  a  malicious  prosecution  in 
preferring  and  prosecuting  an  indict- 
ment for  perjury,  where  the  bill  of 
iadictment  was  found,  and  the 
plaintiff  acquitted  by  verdict;  Lord 
Mansfield,  in  summing  up,  said,  it 
was  not  necessary  to  prove  express 
malice ;  for  if  it  appeared  that  there 
wras  no  probable  cause,  that  was 
sufficient  to  prove  an  implied  malice, 


which  was  all  that  was  necessary  to 
be  proved  to  support  this  action. 
For  in  this  case  all  the  facts  lay  in 
the  defendant's  own  knowledge ;  and 
if  there  were  the  least  foundation 
for  the  prosecution,  it  was  in  his 
power  and  incumbent  on  him  to 
prove  it.  Verdict  for  the  plaintiff 
507.*'  A  marginal  note  adds,  that 
*  *  the  indictment  was  for  perjury  com- 
mitted on  the  trial  of  an  action  for  use 
and  occupation  brought  by  the  defen- 
dant against  the  plaintiff's  master." 
It  is  quite  consistent  with  this 
siunming  up,  that  the  plaintiff 
should  have  given  primd  facie  evi- 
dence at  least  of  the  want  of  probable 
cause,  from  whence,  if  unexplained, 
malice  might  be  collected. 

P  P  2 
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PuBCELL     nature  of  it  be  maintained  without  proof  of  malice,  either  express 
MacnImaba.  or  implied  :  *and  malice  may  be  implied  from  the  want  of  prob- 
[  *364  ]      able  cause ;  but  that  must  be  shewn  by , the  plaintiff. 

Rule  refused.^ 


t  The  following  is  the  reporter's 
note  subjoined  to  the  report  in 
1  Campbell  (p.  206)  :— 

A  slight  degree  of  confusion  has 
arisen  upon  this  subject  from 
"malice"  and  **want  of  probable 
cause,"  being  sometimes  considered 
as  synonymous  and  interchangeable 
terms ;  but  it  is  dear  from  an  atten- 
tive consideration  of  the  cases,  that 
they  are  two  distinct  ingredients, 
which  are  both  necessary  to  support 
an  action  for  a  malicious  prosecution. 
Although  evidence  be  given  of  the 
defendant  having  been  actuated  by 
the  most  rancorous  malice,  the  plain- 
tiff must  still  go  on  to  give  evidence 
of  the  want  of  probable  cause. 
Anonymous,  6  Mod.  73;  Oolding  v. 
Crowhj  BuU.  N.  P.  14 ;  Incledon  v. 
Berry. X  And  to  such  a  degree  is  the 
public  interested  that  under  sus- 
picious circumstances  prosecutions 
should  be  instituted,  whatever  may 
be  the  private  motives  of  the  pro- 
secutor, that  the  rules  of  evidence 
have  been  very  much  relaxed  to  en- 
able the  defendant  to  prove  that 
there  was  a  probable  cause,  and  so 
to  secure  his  own  impunity.  For 
this  purpose  proof  of  the  evidence 
given  by  the  defendant  on  the  in- 
dictment has  been  received.  Cobb  v. 
Car,  Bull.  N.  P.  14.  And  in  one 
case  where  there  was  not  atiy  person 
present  at  the  time  when  the  sup- 
posed offence  was  committed  except 
defendant's  wife,  Holt,  Ch.  J.,  held 
the  evidence  of  the  wife,  given  at 
the  trial  of  the  indictment,  as  good 
evidence  to  prove  a  felony  having 
been  committed.  Johnson  v.  Brown- 
ing,  6  Mod.  216.  There  appears  to 
be  this  difference  between  **  malioe  " 


and  **  want  of  probable  cause,"  that 
though  they  must  both  concur  to 
support  the  action,  it  is  not  always 
necessary  to  give  positive  evidence 
of  "malice,"  but  it  may  in  some 
instances  be  inferred  from  **  want  of 
probable  cause,"  Suitan  v.  JohntioMy 
1  E.  E.  257  (1  T.  E.  493).  In  Hunkr 
V.  French,  Willes,  620,  the  rule  is 
laid  down,  '*  that  where  a  person  is 
acquitted  by  a  jury,  malice  need  not 
be  proved  at  first  on  the  part  of  the 
plaintiff ;  but  that  where  the  indict- 
ment is  quashed  it  is  necessary  to 
prove  express  malice."  Another  dis- 
tinction has  been  taken  as  to  the 
nature  of  the  offence  with  which  the 
plaintiff  was  charged,  viz.,  that 
where  the  indictment  was  for  felony, 
the  defendant  cannot  object  that 
express  malice  is  not  proved,  but  on 
indictments  for  misdemeanors  evi- 
dence of  express  malioe  must  be 
given.  Lilwal  v.  Smalhnan,  Hereford 
Summer  Assizes,  1753 ;  Selwyn*s  Ni. 
Pri.  938.  There  is  likewise  this  dif- 
ference between  *' malice"  and  the 
"  want  of  probable  cause,"  that  the 
one  is  a  question  of  fact,  and  the 
other  a  question  of  law.  Both  must 
generally  be  submitted  to  the  jury ; 
but  when  the  facts  to  shew  a  pro- 
bable cause  are  ascertained,  whether 
they  amount  to  a  defence  or  not,  is 
to  be  decided  by  the  judge.  Smith 
V.  Macdonald,  3  Esp.  Cas.  7 ;  SuUon 
V.  Johnstone,  1 E.  E.  257  (1 T.  E.  493); 
Oolding  v.  Crowle,  Bull.  N,  P.  14. 

[It  is  now  hardly  correct  to  say  in 
unqualified  terms  that  want  of  pro- 
bable cause  is  a  question  of  law. 
See  H.  Stephen  on  Malicious  Frose- 
cution,  pp.  70— 83.— F.  P.] 


X  Exeter  Summer  Assizes,  1805, 1  Camp.  203,  n. 
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DEXIS^,   ON  THE  Demise  op  JAMES  WILKINS,   v.         isos. 

KEMEYS  AND  Anothee.  ^^^' 

(9  East,  36&— 377.)  [  366  ] 

Under  a  devise  to  A.  for  life,  remainder  to  B.  and  her  heirs ;  but  if 
B.  die  before  A.,  or  if  she  die  without  heirs  of  her  body,  then  to  C.  and 
his  heirs,  &c. :  held  that  the  devise  oyer  to  C.  after  B.  oould  only  take 
effect  if  B.  died  before  A.  and  without  issue ;  for  that  unless  "  or  "  were 
read  as  **  and,**  the  devisee  over  would  take  if  B.  died  before  A.,  although 
B.  left  issue ;  which  would  clearly  be  against  the  apparent  intent  of  the 
devisor,  which  was  to  prefer  the  issue  of  B.  to  C.  It  seems  that  freehold 
may  pass  by  a  will  giving  the  estate  a  local  description  and  name, 
though  it  be  mistakenly  called  leasehold;  there  being  no  other  property 
answering  to  the  name  and  description. 

At  the  trial  of  this  ejectment  for  a  messuage,  stable,  coach- 
house, garden,  orchard,  and  two  acres  of  land  in  Tiddenham,  in 
the  county  of  Gloucester,  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  [on  a  case  which  (t;iter  aZta) 
stated  that]  Ann  Jones  by  her  will  of  the  11th  of  September,  [  368  ] 
1771,  duly  executed  and  attested  to  pass  real  estate,  devised  as 
follows ,-  "  I  give  and  bequeath  unto  Thomas  Cooper  for  life,  all 
my  leasehold  estate  *  situated  on  Tutshill,  commonly  called  the  [  *369  ] 
Star,  consisting  of  one  dwelling  house  and  stable,  one  piece  of 
meadow,  orchard,  and  garden.  I  also  give  unto  the  said  T. 
Cooper  all  my  household  goods,  beds,  &c.  and  all  utensils  of 
brewing,  and  other  my  goods  and  chattels,  moveable  and 
unmoveable,  together  with  all  such  sums  of  money  as  may 
be  due  to  me  at  the  time  of  my  decease.  And  after  his  decease 
I  give  and  bequeath  unto  Jane  Prickett  all  the  above  leasehold  . 
estate,  with  all  such  furniture  as  shall  remain  after  T.  Cooper's 
decease,  to  her  and  to  her  heirs  and  assigns  for  ever.  But  if 
Jane  Prickett  die  before  T.  Cooper,  'or'  if  she  die  without 
heirs  from  her  body  lawfully  begotten,  then  I  will  my  leasehold 
estate  only  unto  John  Wilkins  son  of  Joseph  Wilkins,  to  him  his 
heirs  and  assigns  for  ever.  But  if  John  Wilkins  die  before  he 
comes  to  lawful  possession  of  it,  or  die  without  issue  of  his  body 
lawfully  begotten,  I  will  it  descend  unto  S.  Tovey,  his  heirs  and 
assigns  for  ever.  And  after  the  decease  of  Tho.  Cooper  and  Jane 
Prickett,  and  on  the  accession  of  John  Wilkins  to  my  leasehold 
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estate,  that  my  household  goods  shall  be  equally  divided 
between  Catherine  and  Martha  Tovey."  And  she  appointed  Tho. 
Cooper  her  executor ;  who  after  her  death  duly  proved  the  will, 
and  took  possession  of  the  premises  in  question. 

[After  some  argument  it  appeared  that]  the  case  was 
resolved  into  this  ;  either  the  *  estate  in  Ann  Jones  at  the  time 
of  her  death  was  leasehold  or  freehold.  If  leasehold,  it  was 
agreed  that  the  defendants  were  entitled,  claiming  under  those 
who  were  competent  to  convey  it  as  such.  If  freehold,  the 
question  turned  on  the  devise  over  in  the  will  of  Ann  Jones  to 
John  Wilkins  (the  father  of  the  lessor  of  the  plaintiff)  if  Jane 
Prickett  died  before  Thomas  Cooper  (the  first  taker  for  life 
under  Ann  Jones'  will,)  or  if  she  died  without  heirs  of  her  body. 
And  Jane  Prickett  having  died  without  issue  in  1793,  but  ha\ing 
survived  Thomas  Cooper,  who  died  in  1791,  the  principle 
question  was  whether  that  devise  over  took  effect:  and  which 
depended  upon  another  question,  whether  the  word  "or"  were 
to  be  read  **  and  "  :  in  other  words,  whether  both  the  events,  of 
Jane  Prickett  dying  before  Tho.  Cooper,  and  of  her  dying  without 
issue,  must  happen  before  the  remainder  over  to  John  Wilkins, 
could  vest  ?  In  respect  to  which  Lawrence,  J.  in  the  last  Term 
referred  to  Fairfield  v.  Morgan, \  in  the  House  of  Lords,  where, 
in  a  devise  nearly  similar,  **  or  "  was  read  "  and,"  and  where  all 
the  cases  on  the  subject  are  collected. 

[After  hearing  counsel  for  the  plaintiff  on  this  part  of  the 
case,  the  Court  thought  it  unnecessary  to  hear  argument  on  the 
other  side.] 


[  375  ]       Lord  Ellenborough,  Ch.  J. : 

This  case  is  governed  by  that  of  Fairfield  v.  Morgan,  and  the 
word  "or"*'  must  be  read  copula  tively,  as  "and  "  ;  the  apparent 
intention  of  the  testatrix  being,  that  both  the  events,  of  Jane 
Prickett's  dying  before  Thomas  Cooper,  and  of  her  dying  with- 
out issue,  should  concur,  before  the  devise  ^ver  took  effect :  and 
both  did  not  concur ;  for  she  survived  Cooper.  Taking  this 
therefore  either  as  freehold  or  leasehold  property  in  the  testatrix, 
the  plaintiff  is  not  entitled  to  recover.    As  leasehold,  there  was 

+  P.  609,  po9t  (2  Bos.  &  P.  (N.  B.)  38). 


^ 
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a  resuscitation  of  a  term,  by  the  words  grant,  bargain  and  sell, 
as  well  as  assign,  in  the  mortgage  deed  of  March,  1728,  to  Ann 
Anderson,  which  term  afterwards  came  by  assignment  to  Ann 
Jones,  through  whom  a  regular  title  is  traced  to  the  defendants. 
As  freehold,  considering  Ann  Jones  to  have  acquired  a  tortious 
fee  by  an  adverse  possession  since  1740,  the  title  is  out  of  the 
*  lessor  of  the  plaintiff;  and  the  devise  over  to  his  father  in  the 
will  of  Ann  Jones  never  took  effect. 
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Gbose,  J.  concurred  in  both  views  of  the  case;  and  added,  that 
it  was  necessary  to  read  "  and  "  for  "  or,"  in  order  to  give  effect 
to  the  intention  of  the  testatrix  ;  for  otherwise  if  Jane  Prickett 
had  died  before  Cooper,  leaving  issue,  the  estate  would  have 
gone  over  against  the  manifest  intent  of  the  testatrix. 

Lb  Blanc,  J. : 

The  property  to  be  recovered  in  this  ejectment  is  either  free- 
hold or  leasehold :  if  leasehold,  it  is  admitted  that  the  lessor  of 
the  plaintiff  cannot  take  it.  If  freehold,  then  he  claims  it  as 
heir-at-law  to  John  Wilkins,  the  devisee  over  in  the  will  of  Ann 
Jones.  Taking  it  then  to  be  freehold,  though  called  leasehold  in 
the  will,  and  that  as  freehold  it  would  still  pass,  being  described 
by  its  local  name  and  parts,  the  testatrix  first  gives  it  to  Thomas 
Cooper  for  life ;  and  after  his  decease  to  Jane  Prickett  and  her 
heirs  and  assigns;  but  if  she  die  before  Cooper,  or  if  she  die 
without  heirs  of  her  body,  then  to  Wilkins  and  his  heirs.  If 
this  devise  over  has  taken  effect  in  the  event  which  has 
happened,  then  the  lessor  is  entitled  to  recover.  That  depends 
on  the  construction  of  the  word  "or"  in  that  clause ;  whether 
it  is  to  be  read  disjunctively,  or  conjunctively,  as  if  the  word 
"and"  had  been  there  written;  because  as  Jane  Prickett 
survived  Cooper,  and  died  without  issue,  if  the  estate  were 
intended  to  go  over  on  the  happening  of  either  alternative,  it 
would  still  go  over  to  Wilkins.  But  there  has  been  a  long  train 
of  decisions,  ending  with  the  late  case  of  Fairfield  v.  Morgan, 
and  particularly  Sowell  v.  Garrett  (Moor,  422)  which  is  very  like 
the  present,  where  the  Court  have  construed  ♦  "  or  "  as  "  and  "  ; 
because  otherwise,  if  the  prior  devisee  had  issue,  and  died ;  as 
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in  Sowell  v.  Garrett,  before  21 ;  or,  as  in  this  case,  before 
T.  Cooper;  the  issue,  which  was  the  object  of  the  devisor's 
bounty  before  the  devisee  over,  would  not  take  at  all :  and 
therefore  to  prevent  so  monstrous  an  absurdity,  as  that,  if  Jane 
Prickett  died  the  day  before  T.  Cooper,  the  intention  of  the 
devisor  in  favour  of  her  children  would  be  defeated,  the  word 
'*  or  "  must  be  read  "  and." 


Bayley,  J.  agreed  that  the  word  "  or  "  must  be  read  "  and 
in  order  to  effectuate  the  manifest  intention  of  the  devisor. 
The  first  object  of  her  bounty,  after  T.  Cooper  to  whom  she  only 
gave  an  estate  for  life,  was  Jane  Prickett.  If  she  survived 
Cooper,  so  as  to  live  to  occupy  the  property  herself,  the  testatrix 
meant  she  should  have  the  fee :  but  if  she  died  in  Cooper's 
lifetime,  in  which  case  she  could  not  occupy  herself,  but  left 
children,  the  testatrix  meant  she  should  have  the  means  of  pro- 
viding for  those  children,  and  therefore  that  in  that  event  also 
she  should  have  a  fee.  The  devise  over  therefore  was  not  to 
take  effect  in  either  event,  if  she  lived  to  enjoy  it  herself,  or  if 
she  left  children  to  be  provided  for :  whereas  according  to  the 
plaintiff's  construction,  had  she  died  before  T.  Cooper,  leaving 
issue,  the  estate  would  have  gone  over  to  the  remainder-man, 
without  leaving  her  the  means  of  providing  for  her  children 
out  of  it;  which  was  clearly  contrary  to  what  the  testatrix 
intended. 
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HUSSET  V.   CHEISTIE  and   OTHERS-f 

(9  East,  426—434.) 

The  master  of  a  ship  has  no  lien  on  it  for  money  expended  or  debts 
incurred  by  him  for  repairs  done  to  it  on  the  voyage. 

The  Lobd  Chancellor  sent  the  following  case  for  the  opinion 
of  this  Court: 

On  the  28th  of  July,  1804,  John  Hill,  the  owner  of  the  ship 
Britannia,  engaged  by  a  written  contract  the  plaintiff  Hussey  as 
master  of  her,  on  a  voyage  to  the  South  Sea  fishery.  (The  case 
set  forth  the  contract,  but  nothing  *turned  upon  the  particular 
provisions  of  it.  Amongst  other  things  it  stated  that  Hill  agreed 
to  allow  to  Hussey  for  his  own  services  and  also  for  providing 
officers  and  crew  for  the  voyage  one- third  of  the  net  proceeds  of 
the  adventure  and  that  Hussey  should  discharge  all  the  lawful 
demands  which  the  said  officers  and  men  might  have  on  the  ship 
and  cargo.)  The  ship  being  equipped  and  provided  for  the 
voyage,  the  plaintiff  took  the  command  as  master,  and  sailed  from 
England  in  September,  1804,  upon  the  voyage  agreed  upon,  and 
prosecuted  the  same  with  all  due  diligence ;  and,  having  pro- 
cured a  considerable  cargo  arrived  with  the  ship  at  Port  Jackson 
in  [New]  South  Wales  in  June,  1806  ;  but  in  consequence  of  her 
having  met  with  very  severe  weather  and  sustained  much  damage 
it  became  impossible  to  prosecute  the  voyage  further,  without 
considerable  repairs  at  Port  Jackson.  The  plaintiff  accordingly 
caused  the  necessary  repairs  to  be  done,  and  the  articles  of  tack- 
ling and  furniture  wanting  to  be  supplied,  and  expended  a  large 
sum  of  money  for  those  purposes.  But  not  being  able  to  advance 
all  the  money  necessary  to  complete  the  repairs,  he  drew  several 
bills  of  exchange  upon  Hill  the  owner,  for  the  purpose  of  raising 


1808. 
May  17. 


t  The  general  principle  of  this 
case  is  treated  as  settled  law  by  the 
opinions  of  all  the  learned  Lords  in 
the  case  of  BrUtow  y.  WkUmore 
(1861)  9  H.  L.  a  391,31  L.  J.Ch.467: 
but  the  latter  case  is  distinguished  by 
the  majority  on  the  ground  that  the 
master  had  entered  into  a  charter- 
party  (describing  himself  as  com- 


mander and  owner),  by  which  liabili- 
ties were  incurred  beyond  his  general 
authority  as  master ;  and  that,  on  the 
principle  of  approbate  and  reprobate, 
the  owners  adopting  the  contract 
must  appropriate  the  proceeds  of  the 
contract  (namely  the  freight)  for  his 
reimbursement  and  indemnity. — 
E.  C. 


[426  1 


[  •427  ] 
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HuBSET  money  to  supply  the  deficiency.  Having  completed  the  repairs 
Chbistie.  necessary  for  bringing  the  ship  and  cargo  home,  the  plaintiff  set 
sail  from  Port  Jackson  for  England ;  but  in  the  course  of  the 
voyage  it  became  necessary  to  make  further  repairs  and  to  pro- 
cure a  new  cable ;  for  all  which  the  plaintiff  was  obliged  to  draw 
other  bills  of  exchange  on  the  owner,  and  also  to  give  his  own 
promissory  note.  The  plaintiff  arrived  with  the  ship  and  cargo 
in  London  on  the  15th  of  April,  1807.  During  his  absence  on 
the  voyage  Hill  the  owner  became  a  bankrupt,  and  a  commission 

[  *428  ]  was  duly  issued  against  *him,  and  some  of  the  defendants  were 
chosen  his  assignees.  None  of  the  bills  of  exchange  mentioned 
have  been  paid  by  Hill  or  his  assignees  ;  and  some  of  them  have 
been  taken  up  by  the  plaintiff,  as  the  drawer,  since  his  return 
with  the  ship.  Nor  has  any  part  of  the  money  expended  by  the 
plaintiff  in  the  repairs  of  the  ship  and  in  providing  the  necessary 
tackling  and  furniture  been  repaid  to  him.  The  plaintiff  intended 
and  endeavoured  to  retain  the  ship  in  his  possession  until  he  had 
been  reimbursed  the  money  expended,  and  indenmified  against 
the  debts  incurred  by  him  as  aforesaid ;  but  Hill's  assignees  and 
the  other  defendants  (who  claim  an  interest  in  the  ship  or  cargo,) 
or  some  of  them,  forcibly  took  possession  of  the  ship  and  brought 
her  into  the  London  dock.  Whereupon  the  plaintiff  filed  his  bill 
in  Chancery,  amongst  other  things,  for  an  injunction  to  restrain 
the  defendants  from  disposing  of  the  ship  and  cargo  until  his 
claim  should  be  first  satisfied :  and  the  defendants  having  put  in 
their  answer,  the  Lord  Chancellor  directed  this  case  to  be 
stated  for  the  opinion  of  this  Court  upon  the  following  question : 
Whether  the  plaintiff  had  any  lien  on  the  ship  for  the  money  ex- 
pended or  debts  incurred  by  him  for  the  repairs  done  to  her  on 
the  voyage  ? 

[After  argument :] 

[  432  ]       Lord  Ellenborough,  Ch.  J. : 

The  question  sent  for  our  opinion  is,  Whether  in  point  of  law 
the  plaintiff,  the  master,  had  any  lien  on  the  ship  for  money  ex- 
pended or  debts  incurred  by  him  for  repairs  done  to  her  on  the 
voyage ;  and  we  must  look  into  the  precedents  of  the  common 
law  to  enable  us  to  give  an  answer  to  it.    It  is  admitted  that 
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there  is  no  case  at  law  where  such  a  lien  has  been  adjudged  to  Husset 
exist.  And  though  it  be  said  that  there  must  be  a  beginning  in  chbistie. 
the  case  of  liens ;  yet  I  disclaim  the  right  of  originating  it  now :  nor 
can  I,  in  the  absence  of  all  authority,  create  a  lien  in  a  case  where 
none  has  ever  been  before  allowed,  and  when  every  case  of  lien  is 
against  the  common  law.  How  then  does  the  law  stand  in  this 
respect  ?  If  the  repairs  be  done  here,  the  owners  are  liable ; 
though  the  master  may  also  become  liable  on  his  own  contract, 
if  he  do  not  stipulate  against  his  personal  liability,  and  confine 
the  credit  to  his  owners.  If  the  necessary  repairs  be  done 
abroad,  the  master  may  hypothecate  the  ship  for  them,  and  it  is 
his  own  fault  if  he  subject  himself  to  any  personal  liability,  *which  [  *^^^  3 
he  may  renounce.  It  is  said,  however,  that  because  he  may 
hypothecate,  he  may  acquire  a  lien  by  taking  upon  himself  the 
payment  of  the  repairs  :  for  that  the  persons  to  whom  he  hypo- 
thecates acquire  an  inchoate  lien  on  the  ship,  inasmuch  as  they 
are  entitled  by  suit  in  the  Admiralty  Court  to  acquire  possession 
of  the  ship  itself.  But  it  does  not  follow,  because  others,  through 
the  master,  and  through  his  hypothecation,  may  acquire  a  lien 
on  the  ship,  that  therefore  he  himself  has  such  a  lien.  Liens 
may  be  derived  through  the  acts  of  servants  or  agents,  acting 
within  the  scope  of  their  employment,  which  they  themselves 
had  not.  If  a  servant  deliver  cloth  to  a  tailor,  to  make  his 
master's  liveries,  the  tailor  indeed  will  have  a  lien  on  the  cloth 
for  the  value  of  his  work ;  but  though  the  servant  pay  the  tailor 
his  charge,  that  will  not  give  the  servant  a  lien  on  the  liveries. 
As  to  the  cases  in  equity,!  I  cannot  consider  them  as  professing 
to  lay  down  any  such  rule  as  that  the  captain  has  a  lien  on  the 
ship  for  repairs  done  abroad  at  his  charge :  the  only  difference 
between  repairs  done  here  and  those  done  abroad  is,  that  there 
he  may  hypothecate,  and  here  he  cannot :  and  the  result  of  those 
cases  is  only  that,  when  done  abroad,  steps  may  be  taken  for 
procuring  an  hypothecation,  by  which  the  persons  making  the 
repairs  may  acquire  a  lien  on  the  ship :  but  we  have  no  authority, 
sitting  here,  to  originate  such  a  lien.  The  case  sent  to  us  in- 
volves no  question  about  the  master's  lien  on  freight,  and  there- 

t  Wxlkim  V.  Carmichael,   Dougl.      2   P.  Wms.  367;    Ex    parte  Shank 
101  ;     Watkinson    y.    BemardUton,      and  others,  1  Atk.  234. 
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nuBSET     fore  I  shall  give  no  opinion  upon  it.    We  will  certify  our  opinion 
Chbistie.    ^  ^y  LoBD  Chakcellob. 

"On  the  30th  May,  1808,  the  Court  certified  that  they  had 

[  **34  ]      heard  the  case  argued,  and  were  of  opinion,  that  the  *plaintiff 

had  not  any  lien  on  the  ship  for  the  money  expended  or  debts 

incurred  by  him  for  the  repairs  done  to  the  said  ship  on  her  said 

voyage. 

(Signed)  "  Ellenborough. 

"N.  Grose. 

"  S.  Lb  Blanc. 

*'J.  Bayley." 


1808.  THE  KING  V.  YOUNG. 

-^fyf ^-  (9  East,  466.) 

r  4gg  1  It  does  not  appear  that  the  freemen  and  liverymen  of  London  are 

exempted  from  being  impressed  for  the  sea  service,  if  in  other  respoctd 
fit  subjects  for  that  service. 

O ARROW  moved  for  a  writ  of  liabeas  corpus  to  bring  up  the  de- 
fendant, a  waterman  and  hghterman  on  the  Thames  who  had 
been  impressed,  for  the  purpose  of  his  discharge ;  on  affidants 
stating  that  he  was  a  freeman  and  liveryman  of  the  city  of 
London,  and  as  such  claimed  to  be  exempted  from  being  im- 
pressed by  reason  of  certain  charters  of  Ed.  II.  and  Ed.  UI. 
confirmed  by  Act  of  Parliament  and  by  the  usage  in  that  behalf. 
And  he  referred  to  the  instance  of  one  Millachip  a  freeman  and 
liveryman  of  London,  who  having  been  impressed  in  1777  ap- 
plied for  a  writ  of  habeas  corpus  for  his  discharge  on  the  ground 
of  his  privilege ;  and,  pending  the  inquiry,  was  discharged  by 
order  of  the  Admiralty.  And  upon  a  similar  application  to  the 
Court  of  C.  £.  in  1792  from  another  liveryman  who  had  been 
impressed,  a  similar  result  took  place. 

The  GouBT,  however,  after  hearing  those  parts  of  the  charters 
read  which  were  referred  to  in  the  affidavits,  and  which  certainly 
did  not  contain  any  exemption  from  the  service  in  question  in 
distinct  terms,  but  rather  seemed  to  refer  to  an  exemption  of  the 
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citizens  in  those  times  from  being  drawn  out  by  the  King  to    Thb  Enro 
serve  as  soldiers  extra  civitatem,  refused  the  writ :  Lord  Ellen-      youno. 
BOROUGH,  Ch.  J.  saying,  that  there  did  not  appear  to  be  any  foun- 
dation for  the  exemption  claimed  from  a  service,  which  this 
description  of  persons  in  every  part  of  the  country  were  equally 
bound  to  give  in  their  avocation  for  the  defence  of  the  realm 

when  necessity  called  for  it. 

Rule  denied. 


AMET  V.  LONG.f  i808. 

(9  East,  473-486;  S.  0.  1  Camp.  141.)  Mny2S. 

The  writ  of  subpoena  duces  tecum  is  of  compulsory  obligation  on  a  [  473  ] 
witness  to  produce  papers  thereby  demanded  which  he  has  in  his 
possession,  and  which  he  has  no  lawful  or  reasonable  excuse  for  with- 
holding ;  of  the  validity  of  which  excuse  the  Court,  and  not  the  witness, 
is  to  judge.  And  in  an  action  against  a  sheriff's  bailiff,  for  disobeying 
such  writ,  who  haying  been  subpoenaed,  in  a  former  action  by  the 
plaintiff  against  another,  to  produce  the  warrant  under  which  he  acted, 
had  neglected  so  to  do,  whereby  the  plaintiff  was  nonsuited ;  his  ability  to 
produce  the  warrant  and  his  want  of  just  excuse  for  not  producing  it, 
are  sufBciently  alleged  by  stating,  that  he  could  and  might  in  obedience 
to  the  said  writ  of  subpoena  have  produced  at  the  trial  the  said  warrant, 
and  that  he  had  no  lawful  or  reasonable  excuse  or  impediment  to  the 
contrary. 

This  was  an  action  on  the  case,  in  which  the  declaration 
stated  that  the  plaintiff,  in  Michaelmas  Term,  47  Geo.  III.  in 
the  Court  of  E.  £.  impleaded  one  E.  Smith  in  a  plea  of  trespass 
on  the  case  to  the  plaintiff's  damage  of  500Z. ;  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  on  the  2nd  of  December, 
1806,  at  the  sittings  at  Nisi  Prius  at  Westminster,  &c.  before 
Lord  EUenborough,  Gh.  J.  a  certain  issue  joined  in  the  said  plea 
between  the  plaintiff  and  E.  S.  in  due  manner  was  tried,  &c. ; 
and  that  before  the  trial  of  the  said  issue,  viz.  on  the  28th  of 
November,  1806,  the  plaintiff  prosecuted  out  of  the  said  court  his 
Majesty's  writ  of  subpoena,  directed  to  —  Eailton,  W.  P.  Hope, 
C.  Long  (the  defendant),  and  A.  Grace  ;  by  which  writ  the  Eing 
commanded  them  that  they  should  appear  in  their  proper  persons 
respectively  before  the  said  Edward  Lord  E.  &c.  in  his  Majesty's 

t  Followed  in  Crowther  v.  Appleby      P.  7,  28  L.  T.  680.— B.  0. 
(1873)  L.  B.  9  C.  P.  23,  43  L.  J.  C. 
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Ahet       said  Court  at  Westminster  Hall,  in  the  county  of  Middlesex,  on 
Long.        Tuesday  then  next,  viz.  on  the  2nd  of  December,  1806,  <fec. :  And 
that  they  the  said  G.  Long  and  A.  Grace,  or  one  of  them,  should 
produce  and  show  forth  at  the  time  and  place  aforesaid,  a  certain 
warrant  granted  to  them  or  one  of  them  by  the  Sheriff  of  Surrey, 
upon  a  certain  writ  of  non  omittas  testatum  fieri  facias  issued  ont 
and  under  the  seal  of  the  said  Court,  &c.  on  or  about  the  13th  of 
May  then  last,  between  the  plaintiff  and  S.  Glover,  defendant, 
and  the  paper  writing  or  instructions  which  accompanied  the 
same  warrant ;  and  then  and  there  to  testify  and  show  all  and 
singular  those  things  which  they  knew,  or  the  said  warrant, 
[  ♦474  ]      papers,  &c.  might  *import,  of  and  concerning  the  said  action  be- 
tween the  plaintiff  and  E.  Smith,  &c. :  which  said  writ  the  plain- 
tiff afterwards,  and  before  the  trial  of  the  said  issue,  viz.  on  the 
1st  of  December,  1806,  at  Westminster,  &c.  caused  to  be  made 
known  and  shown  to  the  defendant,  and  a  copy  thereof  to  be  left 
with  him,  and  then  and  there  paid  him  Is.,  being  a  reasonable 
sum  for  his  costs  and  charges  in  attending  as  a  witness,  accord- 
ing to  the  tenor  of  the  said  writ  of  subpoena.    And  although  the 
defendant,  in  part  obedience  of  the  said  writ  of  subpoena,  did 
.  afterwards,  on  the  2nd  December,  1806,  at  W.  &c.  appear  as  a 
witness  on  the  trial  of  the  said  issue ;  and  although  the  defen- 
dant could  and  might,  in  obedience  of  the  said  subpoena,  have 
produced  and  shown  forth  at  the  time  and  place  aforesaid  on  the 
said  trial  of  the  said  issue  the  said  warrant  so  mentioned  and  re- 
ferred to  in  the  said  writ  of  subpoena,  as  aforesaid,  and  thereby 
so  required  to  be  produced  and  shown  forth  as  aforesaid ;  and 
although  the  production  and  showing  forth  of  the  said  warrant 
was  material  evidence  for  the  plaintiff  on  the  said  trial,  and 
would  have  enabled  the  plaintiff  to  have  obtained  a  verdict  on  the 
*  said  issue  against  the  said  K.  S.  at  W.  &c.  whereof  the  defen- 

dant there  had  notice ;  yet  the  defendant  not  regarding  his  duty 
in  that  behalf,  but  wrongfully  and  unjustly  intending  to  injure 
the  plaintiff,  and  to  deprive  her  of  the  benefit  of  the  same  evi- 
dence on  the  trial  of  the  said  issue,  and  thereby  to  prevent  her 
from  obtaining  a  verdict  against  the  said  K.  S.  thereon,  and  to 
put  her  to  expense,  &c.  did  not  nor  would  at  the  time  and  place 
aforesaid,  on  the  said  trial  of  the  said  issue,  produce  or  show 
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forth  the  said  warrant,  or  the  said  paper  writing  or  instructions  Avbt 
SO  mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  long. 
aforesaid  ;  although  the  defendant  was  then  *and  there  solemnly  [  «475  ] 
called  upon  by  the  said  Court  for  that  purpose,  and  had  no  law- 
ful or  reasonable  excuse  or  impediment  to  the  contrary ;  but 
then  and  there  wholly  neglected  and  refused  so  to  do :  and  by 
reason  thereof  the  plaintiff  was  nonsuited  in  the  said  action ;  and 
such  proceedings  were  thereupon  had  in  the  said  action,  that 
afterwards,  in  Hil.  47  Geo.  111.  the  said  E.  S.  recovered  against 
the  plaintiff  521.  10«.  for  his  costs  and  charges  about  his  defence 
in  that  behalf,  as  by  the  record,  &c.  more  fully  appears.  By 
reason  of  which  said  several  premises  the  plaintiff  was  not 
only  obliged  to  pay  and  did  pay  to  the  said  K.  S.  the  said  sum 
of  521. 108.  but  was  hindered  and  delayed  in  the  recovery  of  her 
damages  in  the  plea  aforesaid,  and  was  obliged  to  lay  out  2001. 
more  in  and  about  the  prosecution  of  the  said  action,  &c.  There 
was  another  count  in  substance  the  same.  To  which  the  de- 
fendant pleaded  not  guilty  ;  and  the  plaintiff  obtained  a  verdict. 

A  motion  was  made  in  last  Hilary  Term  to  arrest  the  judgment 
in  this  case,  on  two  grounds ;  1st,  That  it  was  not  sufficiently 
alleged  in  the  declaration,  that  the  defendant  had  it  in  his 
power  to  produce  the  warrant  which  the  writ  of  subpoena  duces 
tecum  required  him  and  another  person  to  whom  it  was  directed, 
or  one  of  them,  to  produce  at  the  trial.  2ndly,  That  that  which 
is  commonly  called  a  writ  of  subpoena  duces  tecum  is  not  of 
compulsory  obligation  in  the  law.  The  case  was  argued  at 
length  by  Parky  Marryat,  and  Pell,  on  shewing  cause  against 
the  rule  for  arresting  the  judgment:  and  by  the  Attorney- 
Generaly  and  Garrow,  in  support  of  it.     *     *     * 

[The  case  having  stood  over  for  consideration,] 

LoBD  Ellenborough,  Gh.  J.  delivered  the  unanimous  opinion       [  48i  ] 
of  the  Gourt : 

The  judgment  in  this  case  was  moved  to  be  arrested  on  two 
grounds ;  first,  That  it  was  not  alleged  in  the  declaration  with 
sufficient  certainty,  that  the  defendant  had  it  in  *his  power  to  do      [  .♦482  ] 
the  thing  which  the  writ  of  subpoena  duces  tecum  required  him 
and  one  Grace,  or  one  of  them,  to  do ;   viz.  to  produce  the 
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Aujsr  sheriff's  warrant  upon  a  testatum  fieri  facias  to  them,  or  one  of 
LoKG.  them,  directed.  Secondly,  That  the  supposed  writ  of  subpixna 
duces  tecum  mentioned  in  the  declaration  was  not  a  writ  known 
to  the  law,  nor  had  any  sach  compulsory  force  and  obligation 
attached  to  it  as  the  declaration  supposes.  As  to  the  first  of 
these  objections,  and  which  applies  to  both  counts  of  the  declara- 
tion equally,  it  appears  to  us  that  the  allegation  ''  that  the  defen- 
dant could  and  might  in  obedience  to  the  said  subpoena  have 
produced  and  shewn  forth  at  the  time  and  place  aforesaid  at 
the  said  trial  of  the  said  issue  the  said  warrant  mentioned  and 
referred  to  in  the  writ  of  subpoena,"  in  the  plain,  natural,  and 
obvious  sense  of  these  words  imports  an  inmiediate  physical 
ability  to  do  the  thing  required  to  be  done  on  the  part  of  the 
defendant;  i.e.,  that  the  defendant  was  able,  by  having  the 
warrant  in  his  own  possession,  to  have  produced  it :  and  not 
that  by  application  to  others  who  had  the  custody  of  it  he  could 
and  might  have  acquired  the  means,  and  indirectly  have  become 
the  instrument,  of  producing  it.  The  latter  sense  of  the  words 
is  indeed  so  remote  from  the  ordinary  understanding  of  mankind 
on  such  a  subject,  and  has  so  little  reference  to  the  duty  sought 
to  be  enforced,  viz.  the  production  of  that  by  the  witness  which 
the  witness  could,  in  obedience  to  the  subpcena,  personally 
produce ;  that,  after  verdict,  it  is  not  to  be  intended  that  the 
Judge  at  the  trial  received  proof  of  the  words  in  this  strained 
and  unnatural  sense  of  them.  And  when  it  is  afterwards  said 
in  the  count  that  the  defendant  did  not,  nor  would,  at  the  time 
and  place  of  trial  produce  the  warrant,  although  solemnly 
L  'iss  ]  *called  upon  by  the  Court  for  that  purpose ;  "  and  although 
he  had  no  lawful  or  reasonable  excuse  or  impediment  to  the 
contrary;"  it  certainly  excludes  the  case  of  the  warrant 
being  in  the  possession  of  another;  and  on  that  account  at- 
tainable only  through  the  means  or  by  the  delivery  of  such 
other  person ;  inasmuch  as  the  existence  of  such  circumstances, 
if  they  had  in  fact  existed,  would  have  afforded  ''  a  lawful  and 
reasonable  excuse  and  impediment  to  the  contrary;"  and  of 
course  have  falsified  the  allegation  upon  which  the  blame  of  non- 
production  is  rested :  no  man  being  obliged,  according  to  any 
sense  of  the  effect  of  such  a  subpoena  to  sue  and  labour  in  order 
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to  obtain  the  possession  of  any  instrument  from  another  for  the       Amet 
purpose  of  its  production  afterwards  by  himself,  in  obedience  to       long. 
the  subpoena.    We  are  of  opinion,  therefore,  that  there  is  no 
ground  for  arresting  the  judgment  upon  this  first  objection. 

As  to  the  second,  and  most  material  objection,  viz.  that  a 
mbpcena  duces  tecum  is  not  a  writ  of  compulsory  obligation  and 
effect  in  the  law ;  it  has  been  principally  maintained  in  argument, 
on  the  part  of  the  defendant,  on  the  ground,  that  no  such  writ  is 
to  be  found  in  the  Begistrum  Brevium,  nor  any  where  else  prior 
to  the  time  of  Car.  11.  when  the  instances  to  be  found  in  Clerk's 
Manual,  81,  Thesaurus  Brevium,  804,  and  Officina  Brevium,  885, 
first  occur.  But  when  it  is  recollected  that  the  Begistrum 
Brevium  does  not  even  contain  the  common  writ  of  subpoena  ad 
testificandum,  the  antiquity  and  compulsory  effect  of  which  is  not 
disputed,  (His  Lordship  here  referred  to  Pearson  v.  lies,  Dougl. 
556,  561,  where  it  is  laid  down  by  Lord  Mansfield,  that  the 
Courts  of  Westminster  Hall  proceeded  against  witnesses  who 
wilfully  absented  themselves,  as  for  a  contempt,  before  the  stat. 
*5  Eliz.  c.  9 :  and  that  statute  refers  to  process  out  of  courts  of  [  *48i  ] 
record  to  testify  concerning  matters  depending  in  those  courts,  as 
process  then  known  and  in  use ;)  the  observation  arising  from 
the  omission  of  the  writ  in  question  becomes  less  important. 
And  indeed  there  are  a  multitude  of  writs,  in  daily  use  and  of 
unquestioned  legal  validity  and  effect,  which  are  not  inserted  in 
that  collection.  One  need  not  go  further  for  an  instance  than 
the  very  writ  of  non  omittas  fieri  facias,  mentioned  in  this  same 
declaration.  The  right  to  resort  to  means  competent  to  compel 
the  production  of  written,  as  well  as  oral,  testimony  seems 
essential  to  the  very  existence  and  constitution  of  a  court  of 
common  law,  which  receives  and  acts  upon  both  descriptions  of 
evidence,  and  could  not  possibly  proceed  with  due  effect  without 
them.  And  it  is  not  possible  to  conceive  that  such  Courts  should 
have  immemorially  continued  to  act  upon  both,  without  great 
and  notorious  impediments  having  occurred,  if  they  had  been 
furnished  with  no  better  means  of  obtaining  written  evidence  than 
what  the  immediate  custody  and  possession  of  the  party  who  was 
interested  in  the  production  of  it,  or  the  voluntary  favour  of 
those  in  whose  custody  the  required  instruments  might  happen  to 
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Amby  be,  afforded.  The  courts  of  common  law,  therefore,  in  order  to 
Long.  administer  the  justice  they  have  been  in  the  habit  of  doing  for  so 
many  centuries,  must  have  employed  the  same  or  similar  means 
to  those  which  we  find  them  to  have  in  fact  used  from  the  time 
of  Charles  the  Second  at  least,  according  to  the  entries  before 
referred  to ;  unless  indeed  it  is  to  be  inferred  from  the  circum- 
stance of  those  particular  entries  being  found  to  respect  books 
and  papers  in  the  custody  of  rectors,  vicars,  and  churchwardens, 
that  the  compulsory  power  of  the  Court  related  only  to  books  and 
papers  of  that  description,  and  producible  only  by  such  persons, 
[  *485  ]  *and  upon  a  question  of  nonage  merely ;  a  supposition  to  which 
we  can  by  no  means  accede.  They  may  be  taken  therefore  as 
known  and  recorded  special  instances  of  a  general  practice  to 
compel  by  writ  the  production  of  necessary  written  testimony  at 
the  trial  of  suits  at  law.  In  the  case  of  The  King  v.  Dixon,  3 
Burr.  1687,  it  was  held  by  Lord  Mansfield  and  the  rest  of  the 
Court,  that  an  attorney  who  had  been  served  with  a  subpoma 
duces  tecum  out  of  the  Crown  Office,  to  produce  certain  vouchers 
which  his  client,  a  Mr.  Peach,  had  exhibited  and  relied  upon 
before  a  Master  in  Chancery,  and  which  subpoena  had  been 
served  upon  the  attorney,  in  order  to  found  a  prosecution  for 
forgery  against  his  client,  was  not  bound  to  produce  those 
required  vouchers.  In  that  case  no  objection  was  taken  to  the 
writ,  but  to  the  special  circumstances  under  which  the  party 
possessed  the  papers ;  so  that  the  Court  may  be  considered  as 
recognising  the  general  obligation  to  obey  writs  of  that  descrip- 
tion in  other  cases.  Indeed  the  Nisi  Prius  case  of  Miles  v. 
Dmcson,  1  Esp.  N.  P.  Cas.  405,  in  which  Lord  Eenyon  refused  to 
compel  a  witness  to  produce  a  power  of  attorney  in  his  possession, 
establishes  in  principle  nothing  more  than  this,  that  there  are 
circumstances  in  respect  of  which  the  production  of  an  instm- 
ment,  required  in  the  terms  of  a  subpoena,  would  not  be  enforced 
by  the  authority  of  the  Court ;  which  is  a  proposition  too  clear  to 
Le  doubted.  And,  to  be  sure,  though  it  will  be  always  prudent 
and  proper  for  a  witness,  served  with  such  a  subpoena,  to  be 
prepared  to  produce  the  specified  papers  and  instruments  at  the 
trial,  if  it  be  at  all  likely  that  the  Judge  will  deem  such  prodac- 
tion  fit  to  be  there  insisted  upon ;  }'et  it  is  in  every  instance  a 


r 
/ 


VOL.  IX.J  1808.    K.  B.    9  EAST,  485—486.  595 

question  for  the  consideration  of  the  ^Judge  at  Nisi  Prius,       ahey 
whether,  upon  the  principles  of  reason  and  equity,  such  produc-       long. 
tion  should  be  required  by  him,  and  of  the  Court  afterwards,      [  *486  ] 
whether,   having    been    there  withheld,  the   party  should  be 
punished  by  attachment.    I  have  not  thought  it  necessary  to 
advert  to  certain  extrajudicial  opinions,  supposed  to  have  been 
entertained  and  expressed  by  several  eminent  lawyers  on  this 
subject,  as  they  afford  no  safe  basis  for  judicial  determination, 
and  are  contradicted  by  the  actual  practice  and  experience  of 
Courts  of  law  during  the  period  already  alluded  to,  as  well  as 
opposed  by  the  convenience  and  necessity  of  common  law  trials, 
which  must  have  at  all  times  required,  and  may  therefore  be 
presumed  to  have  had,  the  use  of  some  such  means  as  the  writ 
in  question,  to  conduct  them  to  any  useful  and  effectual  termina- 
tion.   Upon  the  whole,  therefore,  as  to  the  general  question, 
whether  a  writ  of  subpoena  duces  tecum  be  a  writ  of  compulsory 
obligation  and  effect  in  the  law ;  we  are  of  opinion  that  it  is : 
and,  therefore,  that  neither  upon  this  second  ground,  any  more 
than  upon  the  former,  ought  this  judgment  to  be  arrested. 

Rule  discliarged. 


Q  Q  2 
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1808.       EOBEETSON  and  Anothbk,  Assignees  of  MILBXJEIf, 
—  HALLOWELL,  and  WALMSLET,   Bankkupts,  v. 

r487i  SIR  THOS.  HENEY  LIDDELL,  Bart. 

(9  East,  487—496.) 


The  departure  of  a  trader  from  his  dwelling-houBe,  with  intent  to 
delay  his  creditors,  is  an  aot  of  bankruptcy,  though  no  creditor  be 
thereby  in  fact  delayed.  And  the  words  in  the  stat.  1  Jac.  I.  c.  15, 
s.  2,1  following  this  and  other  acts  of  bankruptcy  committed*  Tiz.  ''to 
the  intent  or  whereby  t  his  creditors  shall  or  may  be  defeated  or 
delayed,"  &c.  are  to  be  read  ^'to  the  intent  his  creditors  shall,  or 
whereby  (or  that  thereby)  they  may  be  defeated,"  &c.  But  the  lying 
in  prison  six  months  upon  an  arrest  is  made  a  substantive  aot  of  bank- 
ruptcy independent  of  any  intent  of  the  trader. 

So  in  the  case  of  an  act  of  bankruptcy  by  the  trader's  beginning  to 
keep  house,  the  denial  of  a  creditor  is  usually  given  in  evidence,  not  to 
shew  the  fact  of  the  creditor's  being  delayed,  but  as  evidence  to  explain 
the  equivocal  act  of  the  trader's  keeping  in  his  house,  and  to  sliew  that 
he  began  to  keep  house  with  intent  to  delay  his  creditors. 

In  trover,  the  following  case  was  made  for  the  opinion  of  this 
Court,  which  was  tried  before  Chambre,  J.  at  the  assizes  for 
Northumberland  in  1805. 

The  action  was  brought  against  the  late  sheriff  of  Northumber- 
land to  recover  the  value  of  household  furniture  belonging  to  the 
bankrupt  Milburn,  sold  by  the  sheriff  under  an  execution  at  the 
suit  of  Newnham  &  Co.  upon  a  judgment  obtained  after  the 
supposed  act  of  bankruptcy  and  the  actual  assignment  to  the 
plaintiffs.  Milburn,  Hallowell,  and  Walmsley,  were  copartners 
in  the  business  of  ship-building  at  North  Shields,  in  the  county 
of  Northumberland;  and  Milburn,  Hallowell,  and  one  Humble 
were  also  partners  in  a  brewery  at  the  same  place.  In  August, 
1808,  their  partnership  concerns  became  much  deranged,  and  on 
the  6th  of  December  following  Milburn,  Hallowell,  and  Walmsley, 
(the  two  former  having  been  arrested  about  three  weeks  before) 
left  North  Shields  from  an  apprehension  of  being  arrested  by 

t  See  now  46  &  47  Yict.  c.  52,  the  mode  of  arriving  at  the  result 

0.  4  {d.)  adopted  by  the  judges  in  Foider  t. 

t  As  to  the  construction  of  *'  or  Padgd,  4  E.  E.  611  (7  T.  B.  509).- 

wbereby/'  &c.  in  the  statute,  thi^  B.  G. 
decision  may  be  read  as  correcting 
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Brown  and  Dixon  of  Newcastle,  and  other  creditors.    They  left    Bobebtson 
home  together,  and  crossed  over  the  river  Tyne  to  South  Shields,     liddell. 
in  the  county  of  DUrham,  in  order  to  get  out  of  Northumberland, 
and  came  up  to  Gateshead,  in  the  county  of  Durham.    Whilst 
they  were  at  Gateshead  they  sent  for  Mr.  Bainbridge,  an  attorney 
of  Newcastle,  who  went  to  Gateshead,  and  found  all  the  three 
parties  there  together.    They  then  *informed  him  that  they  had       [  •^ss  ] 
left  their  homes  for  fear  of  being  arrested,  and  they  said  that 
they  crossed  the  water  at  South  Shields  in  order  to  get  out  of  the 
coimty  of  Northumberland  as  soon  as  they  could,  and  had  come 
up  on  the  south  side  in  the  county  of  Durham,  and  that  they 
were  on  their  road  to  Gillsland  in  Cumberland.    Bainbridge  told 
them  that  he  was  afraid  their  proceedings  would  end  in  a  com- 
mission of  bankrupt,  and  wished  them  to  go  back  to  North 
Shields.    Walmsley  did  in  fact  return  thither  either  on  that  or 
the  following  day;   and  Bainbridge  told  him  to  be  extremely 
circumspect  in  what  way  he  acted :  but  Milbum  and  Hallowell 
proceeded  to  Gillsland.     Several  creditors  of  Milbum,  Hallowell, 
and  Walmsley,  called  for  payment  of  their  debts  t  during  the 
absence  of  Milbum  and  Hallowell ;  but  it  did  not  appear  whether 
they  so  called  during  the  absence  of  Walmsley,  in  manner  and 
for  the  purpose  aforesaid,  or  after  Walmsley's  return  to  North 
Shields  from  Gateshead.    A  joint  commission  of  bankrupt  was 
issued  against  Milbum,  Hallowell,  and  Walmsley ;  upon  which 
they  were  declared  bankrupts,  and  the  plaintiffs  were  duly  chosen 
assignees.    The  question  was.  Whether  an  act  of  bankruptcy 
had  or  had  not  been  committed  by  Milbum,  Hallowell,  and 
Walmsley. 

The  only  question  argued  was.  Whether  Walmsley's  having 
departed  from  his  dwelling-house  with  intent  to  delay  his 
creditors,  but  no  creditor  having  been  in  fact  delayed  by  such  his 
departure  and  before  his  return  home,  constituted  an  act  of 
bankruptcy?  The  affirmative  of  the  question  was  argued  by 
Carr  for  the  plaintiffs ;  and  the  negative  by  HvUock  for  the 
defendant.  The  argument  turned  upon  the  critical  meaning  of 
the  words  of  *the  stat.  1  Jac.  I.  c.  15,  s.  2,  as  preceded  and      |  *489  ] 

explained  by  the  stat.  13  Eliz.  c.  7,  s.  1,  made  in  pari  materia, 

t  It  was  admitted  that  they  were  not  paid. 
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RoBEBTsoK   and  upon  the  construction  which  these  statutes  had  received  in 
LiDDELL.     different  cases. 

By  stat.  13  Eliz.  c.  7,  s.  1,  "  if  any  merchant,  &c.  shall  depart 
the  realm,  or  begin  to  keep  his  house,  or  otherwise  to  absent 
himself,  or  take  sanctuary ;  or  suffer  himself  willingly  to  be 
arrested  for  any  debt,  &c. ;  or  suffer  himself  to  be  outlawed  ;  or 
yield  himself  to  prison ;  or  depart  from  his  dwelling-house  or 
houses,  to  the  intent  or  purpose  to  defraud  or  hinder  any  of  his 
creditors  of  their  just  debt,"  &c. ;  he  shall  be  deemed  a  bankrupt. 
Then  the  stat.  1  Jac.  I.  c.  15,  intituled  ''An  act  for  the  better 
relief  of  the  creditors,"  &c.  reciting,  amongst  other  defects,  that 
"  the  description  of  a  bankrupt  in  former  statutes  is  not  so  fully 
expressed  "  as  is  meet,  enacts,  by  s.  2,  "  that  every  person  using 
the  trade  of  merchandize,  &c.  who  shall  depart  the  realm ;  or 
begin  to  keep  his  house,  or  otherwise  to  absent  himself,  or  take 
sanctuary;  or  suffer  himself  willingly  to  be  arrested  for  any 
debt,  &c. ;  or  suffer  himself  to  be  outlawed ;  or  yield  himself  to 
prison  ;  t  or  willingly  or  fraudulently  procure  himself  to  be  ar- 
rested, or  his  goods,  money,  or  chattels,  to  be  attached  or 
sequestered ;  or  depart  from  his  dwelling-house ;  or  make  or 
[  ^490  ]  cause  to  be  made  any  fraudulent  *grant  or  conveyance  of  his 
lands,  goods,  &c.,  to  the  intent  or  whereby  his  creditors  shall  or 
may  be  defeated  or  delayed  for  the  recovery  of  their  just  and  true 
debts ;  or  being  arrested  for  debt  shall  after  his  arrest  lie  in 
prison  six  months  or  more  upon  that  arrest,  or  upon  any  other 
arrest,  &c.  shall  be  adjudged  a  bankrupt." 

[Numerous  cases  were  cited  in  the  argument,  of  which  the 
more  important  ones  are  fully  stated  and  commented  on  in  the 
judgment,  delivered  on  a  subsequent  day,  by] 

1 491  ]       Lord  Ellenborough,  Ch.  J.  (after  stating  the  case) : — 

The  validity  of  this  joint  commission  of  bankrupt  against  the 
three  partners  depends  upon  the  question.  Whether  Wcdmsley, 
one  of  them,  duly  became  a  bankrupt  under  the  circumstances 
stated :  for,  respecting  the  bankruptcy  of  the  other  two,  Milbum 
and  Hallowell,  no  question  has  been  ever  raised.    Whether 

t  So  far  following  the  former  statute. 
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Walmsley  became  a  bankrupt  depends  upon  this  point,  Whether    Bobkbtson 
a  departure  from  his  dwelling-house,  by  a  trader,  with  intent  to     Liddkll. 
delay  his  creditors,  be  a  sufficient  act  of  bankruptcy^  within  the 
meaning  of  the  stat.  1  Jac.  I«  c.  15,  8«  2,  although  no  creditor 
should  have  been  thereby  in  fact  defeated  or  delayed  for  the 
recovery  of  his  debt.    This  fact  of  departing  from  the  dwelling* 
house  by  a  trader  is  one  of  several  indications  of  insolvency, 
constituted  and  declared  to  be  acts  of  bankruptcy  by  stat.  13 
Eliz.  c.  7,  when  accompanied  with  the  intent  or  purpose  to  de* 
fraud  or  hinder  any  of  his  creditors,  &c.    It  will  be  *observed      [  ♦492  ] 
that  upon  the  language  of  this  statute  the  act  is  complete  by 
being  done  with  the  intent  specified ;  the  words,  "  or  purpose," 
being  merely  additional  words  to  the  same  effect,  and  which  carry 
the  sense  no  further  than  it  was  carried  before  by  the  preceding 
word  intent.    The  stat.  1  Jac.  I.  c.  15,  introduces  three  new 
specific  acts  of  bankruptcy,  in  addition  to  those  specified  in  the 
stat.  13  Eliz. :  two  of  which,  together  with  all  the  other  acts  of 
bankruptcy  enumerated  in  the  stat.  13  Eliz.,  precede  and  are 
governed  by  their  relation  to  these  words  which  follow  them ; 
viz.  "  to  the  intent,  or  whereby  his  or  their  creditors  shall  or  may 
be  defeated  or  delayed,"  &c.    The  third  new  act  of  bankruptcy  in 
the  stat.  1  Jac.  I.  viz.  the  lying  in  prison  six  months  upon  an 
arrest,  is  made  a  substantive  act  of  bankruptcy,  independent  of 
any  intent  of  the  party,  not  being  in  the  context  connected  there- 
with.    These  words,  "to  the  intent  or  whereby,"  literally  taken 
in  their  disjunctive  sense,  may  be  thought  to  import  that  a 
beginning  to  keep  house,  and  a  departing  from  the  dwelling-house 
(and  any  other  of  the  acts  specified)  are  acts  of  bankruptcy, 
whether  they  be  done  with  an  intent  to  delay,  or  be  merely 
productive  of  that  effect,  however  innocently  and  unintentionally 
they  may  have  happened  to  produce  it.    Upon  this  construction 
of  the  words  "  or  whereby,"  a  temporary  retirement  and  privacy, 
by  staying  in  a  man's  own  house,  to  the  exclusion  of  strangers, 
during  the  hours  of  sleep,  or  refreshment,  or  during  a  period  of 
sickness,  or  domestic  affliction,  might  be  an  act  of  bankruptcy, 
as  '*  a  beginning  to  keep  house ;  "  in  the  same  manner  as  going 
abroad  for  the  purpose  of  exercise,  business,  or  entertainment, 
might  also  be,  as  a  departing  from  the  dwelling-house ;  if  during 
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BoBBBTsoK  any  of  those  periods  a  creditor  called  in  vain  for  his  debt.  It 
LiDDBLL.  hardly  needs  any  ^argument  to  prove  that  such  could  not  have 
[  •ids  ]  been  the  intention  of  the  Legislature :  and  if  it  could  not,  the 
words  ''  or  whereby,"  must  either  be  rejected,  or  understood  in 
some  other  sense.  A  cure  for  this  difficulty  was  sought  in  the 
case  of  Fowler  v.  Padget,  7  T.  E.  509,  t  where  a  creditor  had  left 
his  dwelling-house  for  a  short  time  in  order  to  seek  and  secure 
the  means  of  satisfying  his  creditors,  and  with  no  purpose  of 
delaying  them,  but  who  had  in  fact  by  his  absence  occasioned  a 
delay  to  some  of  them,  who  had  called  for  payment  whilst  he 
was  from  home.  Lord  Kenyon  in  that  case  thought  that  '*  by 
reading  the  word  *  and '  for  '  or '  in  the  stat.  1  Jac.  I.  c.  15,  as 
was  frequently  done  in  the  construction  of  legal  instruments 
where  the  sense  requires  it,  all  difficulty  would  be  got  over.** 
And  indeed  the  difficulty  of  the  particular  case  was  thereby 
disposed  of  ;  for  as  no  intention  of  delay  existed  on  the  part  of 
the  trader  who  departed  from  his  dwelling-house,  both  the  cir- 
cumstances, which  a  copulative  construction  of  the  words 
required,  (if  that  were  the  necessary  construction)  could  not  take 
effect  in  that  case  ;  and  if  the  intent  of  the  departure  be  alone 
considered  as  material,  still  that  case  will  at  any  rate  have  been 
well  decided  ;  although  the  mode  of  solving  the  difficulty  which 
was  resorted  to  on  that  occasion  may  not  be  satisfactory.  The 
objection  to  this  construction,  which  requires  that  both  the 
intent  and  the  consequence  of  delay  should  concur,  in  order  to 
constitute  the  act  of  bankruptcy,  is  that  the  bankruptcy  is  made 
to  depend  not  merely  on  the  acts  and  intents  of  the  bankrupt 
himself,  however  clear  and  unequivocal  they  may  be ;  but  upon 
the  fortuitous  coincidence  of  the  acts  of  other  persons;  and 
which  acts  (in  the  instance  particularly  of  a  departure  from  the 
[  •iw  ]  dwelling-house)  are  less  likely  to  *concur  in  the  proportion  in 
which  that  departure  is  most  notorious.  For  when  the  flight  of 
an  insolvent  trader  from  his  house  of  trade  is  universaUykno^n), 
it  is  not  likely  that  any  creditors,  by  uselessly  calling  for  payment 
of  their  debts  at  such  a  time,  should  furnish  the  ordinary  proof 
of  delay,  which  arises  from  the  non-payment  of  creditors  so 
calling.    If  the  consequence  of  actual  delay  be  necessaiy  to 

t  4  R.  E.  511. 
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perfect  every  one  of  the  several  acts  of  bankruptcy  in  the  stat.  bobbkisov 
1  Jac.  I.  c.  15,  which  precede  the  words  "to  the  intent  or  liddbll. 
whereby/'  &c.,  it  must  be  necessary  to  perfect  the  act  of  making 
a  fraudulent  conveyance,  which  is  one  of  them  ;  but  inasmuch  as 
a  fraudulent  conveyance,  shewn  to  be  such,  cannot  in  law  have 
the  effect  of  defeating  or  delaying  a  creditor ;  unless  the  making 
such  a  conveyance  be  an  act  of  bankruptcy,  consummated  by  the 
intent  with  which  it  is  made,  it  can  never  become  more  an  act 
of  bankruptcy  by  any  thing  which  may  happen  in  respect  to  it 
afterwards.  And  indeed  it  has  never  been  held  necessary,  in 
proof  of  this  act  of  bankruptcy,  to  do  more  than  to  prove  the 
execution  of  the  deed,  under  such  circumstances  as  rendered  it  a 
fraudulent  one  in  respect  of  creditors ;  without  going  on  to  shew 
that  any  creditor  had  been  in  fact  ever  delayed  or  defeated 
thereby.  Indeed  the  fact  of  delay  in  the  case  of  beginning  to 
keep  house  is  usually  resorted  to  in  evidence  for  the  mere  purpose 
of  explaining  an  act  which  might  otherwise  be  equivocal :  and 
the  denial  to  a  creditor  is  there  given  in  evidence  to  shew  that 
the  party  has  begun  to  keep  house :  and  it  is  from  mistaking  the 
intended  effect  of  this  evidence,  as  given  to  prove  actual  delay, 
that  proof  of  actual  delay  can  be  required  where  the  act  of  bank- 
ruptcy is  by  departing  from  his  dwelling-house.  If  these  and 
other  inconveniences  which  might  be  shewn,  *arise  from  constru-  [  *^^o  ] 
ing  the  word  '  or '  for  '  and,'  in  this  part  of  the  statute,  it  is 
material  to  consider,  whether  some  other  cure  in  point  of  con- 
struction cannot  be  applied  to  these  words,  and  whether  the 
words  which  follow  the  word  intent,  Le,  "  or  whereby,"  may  not 
by  a  small  change  in  them  be  rendered  susceptible  of  another 
sense,  more  consistent  with  the  meaning  of  the  original  sentence 
as  it  occurs  in  the  stat.  18  of  Eliz.,  and  more  agreeable  to  the 
general  scope  and  object  of  the  bankrupt  laws.  If,  instead  of 
"  or  whereby  "  the  sentence  should  be  read,  "  or  that  thereby  " 
or  "  that,"  (omitting  the  word  whereby)  the  original  sense  of  the 
word  '  purpose '  in  the  stat.  18  Eliz.  is  restored ;  and  inasmuch 
as  it  would  neither  extend  or  narrow  the  meaning  of  the  imme- 
diately foregoing  word  '  intent,'  it  would  leave  to  that  word  its 
full  operation  and  effect,  without  engrafting  upon  it  any  of  the 
inconveniences  already  observed  upon  as  resulting  from  the  co- 
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HoBEBTsoK    pulative  construction  suggested  in  the  case  of  Fowler  v.  Padgtt. 

LiDDELL.  Another  mode  of  considering  the  words  "  to  the  intent "  "  or 
whereby,"  as  meaning  the  same  thing,  is  this  ;  by  referring  the 
former  to  the  word  '  shall,'  and  the  latter  to  the  word  *  may ; '  i.e. 
to  the  intent  that  the  creditors  shall  be  defeated,  or  whereby  they 
may  be  so.  This  gives  the  words  the  same  effect  as  "  intent  or 
purpose"  in  the  statute  of  Eliz.,  and  prevents  this  act  from 
operating  in  restriction  of  that,  which  it  otherwise  woold  do,  and 
which,  as  may  be  collected  from  the  title,  which  is  for  the  better 
relief  of  creditors,  could  not  have  been  intended.  It  would  be  a 
superfluous  waste  of  time  to  advert  to  all  the  various  cases  which 
have  been  cited  in  argument.  The  latest  of  them  is  that  of 
Hammond  and  others.  Assignees  of  Gadsden ^  a  bankrupt,  r. 
Hincksj\  which,  having  been  tried  at  Nisi  Prius  before  the 
[  *^^  ]  present  Chief  Justice  of  the  Common  *Pleas,  came  before  that 
Court  upon  a  motion  for  a  new  trial,  as  reported  in  5  Esp.  141. 
In  that  case  the  Chief  Justice  is  reported  to  have  laid  down  at 
Nisi  Prins,  and  the  Court  of  Common  Pleas,  in  refusing  to  make 
the  rule  absolute,  must  be  taken  to  have  agreed  with  him,  that 
evidence  of  the  actual  delay  of  a  creditor,  by  the  bankrupt's 
leaving  his  house  to  avoid  his  creditors,  was  not  necessary  to 
constitute  an  act  of  bankruptcy.  As  far  as  we  are  able  to  collect 
what  was  the  opinion  of  the  Court  of  Exchequer  upon  that 
subject  from  the  statement  made  to  us  of  what  passed  in  that 
Court,  upon  the  motion  for  a  new  trial,  in  King  v.  Bebb^l  upon 
Castell  and  Powell's  bankruptcy,  we  cannot  but  suppose  that  it 
inclined  the  same  way  with  that  of  the  Common  Pleas  in  the  case 
of  Hammond  v.  Hincks,  Upon  the  authority  therefore  of  these 
later  cases,  in  which  all  the  former  ones  were,  as  we  understand, 
considered ;  as  indeed  they  have  been  by  us  upon  the  present 
argument ;  upon  the  sound  construction  of  the  statute  1  Jac«  I. 
c.  15,  explained  by  the  antecedent  statute  of  18  Eliz.,  made  in 
pari  materid,  and  almost  in  iisdem  terminis  with  the  other, 
excepting  only  what  appears  to  have  been  a  casual  and  unintended 
variation  in  the  phrase  of  a  particular  sentence ;  as  well  as  upon 
the  reason  and  convenience  of  the  thing ;  we  are  of  opinion  that 
Walmsley,  in  leaving  home  with  intent  to  delay  his  creditors, 

t  5  Esp.  N.  P.  Cas.  139.  t  Ezcheq.  Hil.  46  G.  m. 
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committed  an  act  of  bankruptcy,  although  no  creditors  were    Bobektsok 

I?. 

thereby  in  fact  delayed  ;  and  that  therefore  the  postea  should  be     Liddkll. 
delivered  to  the  plaintiffs. 

Judgment  fo7'  the  jylaintiffs. 


CUMmO  V.  BROWN.  isos. 

(9  East,  506—516 ;  S.  0. 1  Camp.  104.)  3^30. 

The  property  of  goods  passes  by  the  indorsement  and  deliyery  of  the  r  ^qq  i 
bill  of  lading  by  the  consignee  to  another  Ixmd  fide  for  a  valuable 
consideration,  and  without  collusion  with  the  consignee,  although  the 
indorsee  knew  at  the  time  that  the  consignor  had  not  receiyed  money- 
payment  for  his  goods,  but  had  taken  the  consignee's  acceptances 
payable  at  a  future  day  not  then  arriyed :  and  after  such  assignment  of 
the  bill  of  lading  the  consignor  cannot  stop  the  goods  in  trarmtu  upon 
the  insolyency  of  the  original  consignee. 

This  was  an  action  of  trover  against  the  captain  of  a  ship  who 
had  signed  bills  of  lading  for  some  pipes  of  wine  which  had  been 
originally  consigned  by  Jean  of  Jersey  (the  real  defendant  in 
the  cause)  to  Maine  of  London,  and  by  him  conveyed,  by 
indorsement  of  the  bill  of  lading,  to  the  plaintiff  for  a  valuable 
consideration.  The  invoice  of  the  wines,  which  stated  that  they 
had  been  bought  for  account  of  E.  Maine  of  London,  was 
transmitted  to  Maine  by  Jean  in  a  letter  of  the  81st  of  December, 
1806 ;  and  in  another  letter  of  the  17th  of  February,  1807,  Jean 
transmitted  the  bill  of  lading  for  the  same :  at  the  foot  of  the 
invoice  was  written  "  payable  in  bill  on  London  at  three  months 
from  the  20th  December,  (1806),  and  marked  with  Maine's 
initials."  The  bill  of  lading,  signed  by  the  defendant,  bore  date 
"  Jersey,  14th  Feb.  1807,"  and  expressed  that  the  wine  was  to  be 
"shipped  by  P.  Jean  on  board  the  Britannia,"  and  "to  be 
delivered  to  E.  Maine  or  his  assigns,  he  or  they  paying  freight : 
with  liberty  to  stop  at  Guernsey."  Jean  drew  a  bill  upon  Maine 
for  the  value  of  these  goods,  dated  20th  December,  1806,  at 
three  months;  which  bill,  due  28rd  of  March,  1807,  was 
accepted  by  Maine ;  and  on  the  28rd  of  February,  1807,  Maine 
indorsed  the  bill  of  lading  in  question  to  the  plaintiff  for  full  and 
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CvuKta      valuable  consideration ;  and  absconded  about  April ;  and  has  not 

Bbown.  since  been  heard  of ;  leaving  his  acceptance  unpaid.  The  goods 
which  were  first  taken  to  Guernsey  arrived  at  London  about  the 
beginning  of  June,  and  were  demanded  by  the  plaintiff  of  the 
defendant,  who  refused  to  deliver  them,  having  been  indemnified 

{  •507  ]  by  the  *agent  of  Jean  the  consignor,  who,  on  notice  of  the 
absconding  and  insolvency  of  Maine,  claimed  to  stop  them 
in  transitu.  There  were  other  transactions  both  of  goods  and 
bills  between  Maine  and  Jean  before  and  during  the  time  of  the 
transaction  in  question.  On  the  part  of  the  defendant,  the 
answer  of  the  plaintiff  to  a  bill  in  Chancery  filed  by  Brown 
and  Jean  was  read,  whereby  it  appeared  that  on  the  23rd 
February,  1807,  the  plaintiff,  being  then  a  creditor  of  Maine's 
for  about  500Z.  for  goods  before  sold  to  him,  applied  for 
payment,  when  Maine  requested  a  further  advance  of  1,300Z.,  and 
proposed  as  a  security  for  the  payment  of  both  sums  to  indorse 
and  deliver  over  to  him  the  bill  of  lading  in  question  ;  which  was 
agreed  to,  and  the  indorsement  made  accordingl}* :  and  the 
plaintiff  thereupon  gave  Maine  his  acceptances  to  the  amount 
agreed  upon,  payable  some  at  2  others  at  8  months,  which  have 
been  since  duly  paid.  That  Maine  at  the  same  time  shewed  the 
plaintiff  the  letter  from  Jean  which  inclosed  the  bill  of  lading  of 
the  wines  (from  which  it  was  ^o  be  collected  that  there  were 
mutual  dealings  between  Jean  and  Maine,  and  that  the  wines 
were  shipped  on  Maine's  own  account,  and  not  as  factor).  That 
it  was  agreed  between  the  plaintiff  and  Maine,  that  the  plaintiff 
should  be  at  liberty  to  insure  the  cargo  for  the  benefit  of  both ; 
which  was  accordingly  done.  The  plaintiff  also  denied  by  his 
answer  to  his  knowledge  or  belief  that  at  the  time  when  the 
bill  of  lading  was  so  indorsed  and  delivered  to  him  by  Maine  the 
latter  had  stopped  payment,  or  was  unable  to  pay  his  debts,  or 
was  under  any  pecuniary  difficulties,  or  that  he,  the  plaintiff, 
had  any  knowledge,  belief,  or  suspicion  of  his  insolvency. 
*'  That  the  plaintiff  understood  and  believed  at  that  time  that  the 

[  *508  ]  pipes  of  wine  in  question  had  been  sold  to  and  ^purchased  by 
Maine  in  the  course  of  trade ;  and  that  although  the  plaintiff  was 
aware  that  they  had  not  then  been  actually  paid  for  by  Maine  or 
by  any  other  person ;  yet  he  concluded  that  the  same  would  be 


9  ' 

/ 


voL.n:.]  1808.    K.  B.    9  EAST,  608—509.  60» 

paid  for  or  credit  given  to  Jean  by  Maine  in  the  course  of  their  CvHiNa' 
business  together.  That  he,  the  plaintiff,  then  understood  and  bsown. 
believed  that  a  running  account  subsisted  between  Jean  and 
Maine,  and  that  they  were  in  the  habit  of  supplying  each  other 
with  goods  of  different  kinds ;  and  that  Jean  usually  drew  bills  of 
exchange  upon  Maine  at  different  times  to  the  amount  in  which 
Maine  was  indebted  to  him  for  goods  supplied."  And  the  plain- 
tiff further  denied  that,  at  the  time  when  the  bill  of  lading  was 
indorsed  or  delivered  to  him,  he  knew,  or  believed,  or  suspected, 
or  had  any  reason  to  know,  &c.  that  Maine  would  be  unable  to 
pay  for  the  same.  And  he  also  denied  obtaining  the  bill  of 
lading  by  collusion  with  Maine.  It  was  then  objected  at  the 
trial  that  it  appeared  by  the  plaintiff's  answer  that  he  knew  at  the 
time  he  received  the  bill  of  lading  that  Jean  the  consignor  had 
not  been  paid  for  the  goods,  and  therefore  upon  the  authority  of 
Salomons  v.  Nis8en^\  that  the  assignee  of  the  bill  of  lading  took 
it  subject  to  the  consignor's  right  of  stopping  the  goods  in 
transitu  in  case  of  the  insolvency  of  the  consignee  before 
pa3anent.  And  Lord  Ellenbobough,  Gh.  J.  left  it  to  the  jury  to 
consider  whether  the  indorsement  were  made  by  Maine  to  the 
plaintiff  for  a  valuable  consideration,  and  whether  he  had  then 
notice  of  any  circumstance  which  ought  in  fairness  to  have 
prevented  his  taking  it :  and  under  this  direction  the  jury  found 
a  verdict  for  the  plaintiff.  In  the  last  term  a  new  trial  was 
moved  for  on  the  ground,  that  the  indorsee  of  the  bill  of 
lading,  having  actual  notice  of  the  non-payment  *for  the  goods  [  *509  3 
by  the  consignee  to  the  consignor,  was  thereby  placed  in 
the  same  situation  as  the  original  consignee  himself,  and 
subject  to  all  the  legal  and  equitable  rights  of  the  consignor 
against  such  consignee,  and  consequently  subject  to  the  con- 
signor's right  to  stop  the  goods  in  transitu  on  the  insolvency 
of  the  consignee;  although  the  bill  of  lading  had  been  in- 
dorsed and  delivered  to  the  plaintiff  for  a  valuable  considera- 
tion :  and  the  case  of  Salomons  v.  Nissen  t  was  particularly 
reUed  on. 

[After  argument  the  case  stood  over  for  consideration.^ 

t  1  E.  B.  692  (2  T.  E.  674). 
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Cuming      Lord  Ellenborough,  Ch.  J.  now  delivered  the  judgment  of  the 
Bbowk.  Court.      After   stating  the  facts,  and  the  questions  sub- 

[  613  ]  mitted  to  the  jury,  with  their  finding — 

The  question  is  whether  the  indorsement  of  the  bill  of  lading 
in  this  case  passed  the  property  of  the  goods,  the  plaintiff  having 
notice  that  the  goods  had  not  been  paid  for  in  money.    It  must 
be  taken  to  have  been  found  that  the  indorsement  was,  bond  fide, 
for  valuable  consideration,  and  without  notice  of  any  circum- 
stance which  ought  in  fairness  to  have  prevented  the  plaintiffs 
taking  it ;  unless,  indeed,  notice  that  the  goods  had  not  been  paid 
for  in  money  be  such  circumstance.    But  to  render  this  circum- 
stance one  which  ought  in   fairness  to    have    prevented    the 
514  ]      assignee  of  the  bill  of  lading  from  taking  it,  it  should  *have 
appeared  that  the  consignor  by  the  terms  of  his  dealing  with  the 
consignee  had  bargained  for  or  expected  that  the  payment  should 
precede  the  assignment  of  the  bill  of  lading.    But  if  we  look  at 
the  actual  facts  of  the  case,   as  between  the  consignor  and 
consignee,   by  the   memorandum  at  the    foot    of   the  invoice 
transmitted  before  the  bill  of  lading,  (and  which  arrived  on  the 
3rd  of  January,  1806),  the  price  of  the  goods  was  "  payable  in 
bill  on  London  at  8  months  from  20th  December ;  "  and  at  the 
time  of  the  assignment  Maine,  the  consignee,  had  done  all  that 
such  bargain  required,  by  having  accepted  a  bill  on  London  at 
8  months  from  the  20th  of  December,  which  was  not  due  at  the 
time  of  the  indorsement  of  the  bill  of  lading  on  the  28rd  of 
February.    If  therefore  the  plaintiff  had  known  all  the  circum- 
stances   of    the    case  as    they  stood  between    consignor    and 
consignee,  he  would  have  known  nothing  which  should  h.%ve 
made  it  unfair  in  the  consignee  to  assign,  or  in  himself  to 
accept,  the  assignment  of  the  bill  of  lading.    If  he  had  assisteil 
in  contravening  the  actual  terms  of  sale  on  the  part  of  the 
consignor,  or  his  reasonable  expectations  arising  out  of  them,  or 
his  rights  connected  therewith,  it  would  have  been  otherwise, 
and  he  would  in  that  case  have  stood  in  the  same  situation  with 
the  consignee.      If,   for    instance,    he    had   known    that    the 
consignee  had  been  in  insolvent  circumstances,  and  that  no  bill 
had  been  accepted  by  him  for  the  price  of  the  goods,  or  that, 
being  accepted,  it  was  not  likely  to  be  paid ;  in  that  case  the 
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interposition  of  himself  bet^^een  the  consignor  and  consignee,  in      CumKa 

mm 

order  to  assist  the  latter  to  disappoint  the  just  rights  and      bbowk. 

expectations  of  the  former,  would  have  been  an  act  done  in  fraud 

of  the  consignor's  right  to  stop  in  transitu,  and  would  therefore 

have  been  unavailable  to  the  party  taking  *an  assignment  of  the       [  •si.^  ] 

bill  of  lading  under  such  circumstances,  and  for  such  purpose  : 

but  here,  any  knowledge  or  suspicion  of  the  kind  on  the  part  of 

the  plaintiff  is  negatived  expressly  by  the  plaintiff's  answer  read 

on  the  part  of  the  defendant.    And  if  a  bill  of  lading  should  be 

held    by  us    not    assignable    under  these  circumstances,   the 

consequence  would  be  that  no  bill  of  lading  could  be  deemed 

safely  assignable  before  the  goods  arrived,  unless  the  assignee  of 

the  bill  of  lading  was  perfectly  assured  that  the  goods  were  paid 

for  in  money,  or  paid  for  in  account  between  the  parties,  which 

is  the  same  thing :  a  position  which  would  tend  to  overtm*n  the 

general  practice  and  course  of  dealing  of  the  commercial  world 

on  this  subject,  and  which  is  warranted  as  we  conceive  by  no 

decided  case  upon  the  subject.     The  case  of  Salomons  v.  Nissen,^ 

2  T.  R.  674,  was  a  case  of  fraud  on  the  part  of  the  plaintiff,  who 

had  taken  an  assignment  from  the  vendee,  not  only  knowing  the 

goods  were  not  paid  for,  but  by  his  own  agreement  taking  upon 

himself  personally  the  immediate  duty  of  paying  for  them :  and 

he  afterwards  brought  his  action  to  take  the  goods  out  of  the 

hands  of  the  defendant,  the  vendor,  without  having  paid  for 

them,  in  fraud  of  the  terms  of  his  own  express  agreement  with 

the  original  vendee,  with  whom  he' had  become  partner  in  profit 

and  loss  as  to  these  goods,  and  with  whom  he  had  expressly 

contracted  that  he  would  himself  pay  for  them.    This  case 

therefore,  being  a  case  of  express  fraud  and  mala  fdes,  affords  no 

principle  to  govern  the  present  case,  in  which  the  absence  of 

fraud   and  mala  fides  is  found.     The  doubt  which  has  been 

thrown  on  this  subject  has  arisen  principally  from  the  words, 

"  without  notice,"  which  are  to  be  found  in  the  case  of  Salomons 

V.  Nissen  and  other  cases  on  the  subject.    *But  we  think  that,       [  •516  ] 

according  to  the  general  scope  and  meaning  of  the  passages  in 

the  opinions  of  the  Judges  where  this  expression  occurs,  it  is  not 

to  be  understood  in  the  restrained   sense  contended  for ;  viz. 

t  1  R.  R.  592. 
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Cuming  "  without  notice  that  the  goods  had  not  been  paid  for ; "  but, 
Bbown.  '^without  notice  of  such  circumstances  as  rendered  the  bill  of 
lading  not  fairly  and  honestly  assignable."  The  criterion  being, 
according  to  Mr.  Justice  Bulleb  in  that  case,  (p.  681)  Does 
the  purchaser  take  it  fairly  and  honestly?  And  so  under- 
standing such  expression,  or  at  any  rate  so  understanding  the  rule 
of  law  on  the  subject,  we  think  that  in  this  case  no  circumstance 
appears  to  have  existed  at  the  time  of  the  assignment  of  this  bill 
of  lading  which  should  have  prevented  the  plaintiff  from  taking 
it,  or  which  should  now  render  it  not  available  in  his  hands.  We 
are  of  opinion  therefore  that  the  rule  for  a  new  trial  in  this  case 
should  be  discharged. 


Kfl 
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IN  THE  HOUSE  OF  LORDS.  ^TbIS?''^ 

In  Error. 

FAIEFIELD  (on  the  Demise  op  AMOEY  HAWKES-  isos. 

WOETH  AND  MAETHA  ms  Wi?e,  and  of  AMOEY  '^— ^* 

HAWKESWOETH     and     DANIEL     PEENDEE-  [38] 
GAST)   V.   MOEGAN.t 

(2  Bob.  &  P.  (N.  B.)  38—560 

A.  being  seised  of  lands,  holden  upon  leases  for  lives,  devised  to  B. 
his  brother,  all  his  real  and  freehold  estates,  subject  to  an  annuity  to 
his  mother  for  her  life,  *'  but  in  case  B.  should  die  before  he  attained 
the  age  of  twenty-one  years,  or  without  issue  living  at  his  death  *'  to 
his  mother  for  ever.  A.  died ;  B.  attained  the  age  of  twenty-one,  and 
then  died  without  issue.  Held  that  the  word  *'  or "  in  the  devise  over 
must  be  construed  as  *'  and;  '*  and  that  the  mother  took  nothing  upon 
the  death  of  B4 

This  was  an  ejectment,  brought  in  the  Court  of  Common 
Fleas  in  Ireland. 

Upon  the  trial  of  this  cause,  the  jury  found  a  special  verdict, 
the  substance  of  which  was  as  follows:  Benjamin  Smith  the 
elder,  late  of  the  city  of  Dublin,  Esquire,  deceased,  was  at  his 
death  seised  of  several  messuages  and  plots  of  ground  in  the  said 
city,  which  he  held  by  several  leases  during  the  lives  of  the 
Prince  of  Wales,  the  Duke  of  York,  and  the  Duke  of  Clarence, 
granted  to  him  and  his  heirs,  and  renewable  for  ever,  at  certain 
reserved  rents,  amounting  together  to  196Z.  yearly,  besides  re- 
newal fines ;  and  which  premises  then  produced  an  increase  or 
profit  rent  of  about  324Z.  a-year.  The  said  Benjamin  Smith  died 
in  Dublin  intestate,  leaving  Martha  (one  of  the  lessors  of  the 
plaintiff)  his  widow,  and  two  sons,  namely,  Nathaniel  Nesbit 
Smith,  his  eldest  son  and  heir,  and  Benjamin  Smith,  then 
minors,  and  no  other  issue.  On  the  decease  of  the  said  B. 
Smith  the  elder,  the  said  Nathaniel  Nesbit  Smith  entered  upon 

t  Discussed   in  Grey  v.  Pearson  J  Vide  Benn  d.  Wilkins  v.  KemeySy 

(1857)  6  H.  L.  C.  61,  26  L.  J.  Ch.  ante,  p.  581  (9  East,  366);  Bight  d. 

473.    Followed  in  Morris  v.  Morris  Day  v.  Z>ay,  16  East,  67 ;  Eastman  v. 

(1853)  17  Beav.  198;  Imrayy.  Imeson  Baker,  p.  728,  post  (1  Taunt.  174); 

(1872)  26  L.  T.  N.  S.  93.— E.  C.  Hasker  v.  Sutton,  1  Bing.  500—506. 
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Faibfield  his  said  father's  freehold  estates  as  heir  at  law,  and  held  the 
MoBOAN.  same  till  his  death.  The  said  Martha  the  widow  of  Benjamin 
Smith  the  elder,  intermarried  with  Amory  Hawkesworth  Esquire, 
one  of  the  lessors  of  the  plaintiff.  The  said  Nathaniel  Nesbit 
Smith  departed  this  life  on  the  20th  of  March,  1792,  having  on 
that  very  day  made  and  duly  executed  his  last  will  and  testament, 
in  the  words  following: — "In  the  name  of  God.  Amen.  I, 
C  *39  ]  Nathaniel  Nesbit  Smith  of  the  city  of  *Dublin,  do  make  and 
publish  this  my  last  will  and  testament.  First,  I  will  that  all 
my  just  debts  and  funeral  expenses  shall  be  paid  by  my  executors 
hereinafter  named.  And  as  to  my  real  and  personal  estates,  I 
dispose  thereof  in  the  following  manner,  that  is  to  say,  I  give, 
devise,  and  bequeath  unto  my  brother  Benjamin  Smith  all  my 
real  and  freehold  estates,  subject  to  an  annuity  of  502.  per 
annum,  which  I  will,  bequeath,  and  devise  to  my  honoured  and 
much-esteemed  mother,  Martha  Hawkesworth,  and  which  annuity 
I  will  and  direct  shall  be  paid  to  her  during  her  life  out  of  the 
rents  and  profits  of  my  said  real  estates,  to  and  for  her  own  sole 
and  separate  use,  and  that  her  receipt  alone  under  her  hand 
shall  be  a  sufficient  discharge  for  the  same.  But  in  case  my 
brother  Benjamin  Smith  should  die  before  he  attains  the  age  of 
twenty-one  years,  or  without  issue  living  at  his  death,  I  give,  de- 
vise, and  bequeath  my  said  real  estates  to  my  mother  for  ever. 
I  give  and  bequeath  all  my  plate,  jewels,  watches,  bonds,  debts, 
arrears  of  rent,  and  all  my  other  personal  property,  which  I  may 
die  possessed  of,  or  entitled  unto,  to  my  said  brother  Benjamin 
Smith  ;  and  after  his  death  to  my  mother  Martha  Hawkesworth. 
And  my  will  further  is,  that  if  the  said  annuity  be  in  arrear  for 
one  month  after  the  same  shall  be  due  and  payable,  it  shall  be 
lawful  for  the  said  Martha  as  to  any  part  of  my  said  real  estates 
to  enter  and  distrain  the  same.  And  I  do  hereby  constitute  and 
appoint  my  said  brother  Benjamin  and  my  said  mother  executors 
of  this  my  will.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  20th  day  of  March,  1792."  The  said  Benjamin 
Smith,  on  the  28th  of  June,  1793,  attained  his  age  of  twenty-one 
years,  and  by  indentures  of  lease  and  release,  dated  respectively 
the  1st  and  2nd  days  of  July,  1794,  conveyed  the  said  premises 
to  John  Bainsford  and  his  heirs,  for  certain  trusts  and  purposes* 
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By  indentures  of  lease  and  release  the  said  Benjamin  Smith  and    faibfixld 
John  Bainsfordy  in  consideration  of  the  *sam  of  2,812/.  conveyed      moboan. 
the  said  premises  to  the  said  defendant  William  Ford  Morgan       [  •40  ] 
and  his  heirs,  subject  to  the  said  several  yearly  rents  and 
renewals,  fines  and  covenants,  and  also  to  the  payment  of  the 
said  annuity  of  fifty  pounds  to  the  said  Martha  Hawkesworth 
during  her  life.    The  said  Benjamin  Smith,  on  the  2nd  of 
February,  1795,  died  intestate,  unmarried,  and  without  issue. 

After  argument  in  the  Court  of  Common  Pleas  in  Ireland, 
judgment  was  unanimously  given  for  the  defendant. 

To  reverse  this  judgment,  a  writ  of  error  was  brought  in  the 
Court  of  King's  Bench  in  Ireland,  where  the  judgment  of  the 
Court  of  Common  Pleas  was  affirmed  against  the  opinion  of  one 
Judge. 

And  to  reverse  these  judgments  of  the  Courts  of  Common 
Pleas  and  King's  Bench  in  Ireland,  a  writ  of  error  was  brought 
in  the  House  of  Lords. 

[This  case  was  elaborately  argued  in  the  reasons  lodged  on        [  54  ] 
either  side  and]  was  argued  at  the  bar  of  the  House  by  Plumer 
and  Hargrave  for  the  plaintiffs  in  error,  and  Adam  and  Pai'k  for 
the  defendants  in  error,  after  which  the  following  question  was 
proposed  to  the  Judges  upon  the  motion  of  the  Lord  Chan- 

CELLOB. 

Whether,  upon  the  death  of  Benjamin  Smith  after  he  attained 
21  years  of  age,  but  without  issue  living  at  his  death,  Martha 
Hawkesworth,  the  mother  of  the  testator  Nathaniel  Nesbit  Smith, 
became  by  virtue  of  his  will  entitled  to  any  estate  in  the  several 
lands  mentioned  in  the  special  verdict  in  this  cause  to  have  been 
granted  to  Benjamin  Smith  the  elder,  his  heirs,  and  assigns,  for 
the  lives  of  the  1st,  2nd,  and  8rd  sons  of  His  Majesty  ? 

On  this  day  the  opinion  of  the  Judges  was  delivered  by 

Sm  Jambs  Mansfield,  Chief  Justice  of  the  Common  Pleas : 

This  is  a  writ  of  error  upon  a  judgment  of  the  Court  of  King's 
Bench  in  Ireland  affirming  the  judgment  of  the  Court  of 
Common  Pleas  in  Ireland,  and  your  Lordships  have  pro- 
posed a  question  for  the  opinion  of  the  Judges.    The  case  is 

B  B  2 
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Faidfield   Rhortly  this ;  the  testator  Nathaniel  Nesbit  Smith  was  the  son  of 
MoRGAK.    Mr.  Benjamin  Smith  and  his  wife,  now  Mrs.  Hawkesworth,  and 
he  had  a  brother  named  Benjamin  Smith:  he  made  his  will, 
dated  in  March,  1792,  in  these  words :  "  First,  I  will  that  all  my 
just  debts  and  fmieral  expenses  shall  be  paid  by  my  executors 
hereinafter  named;  and  as  to  my  real  and  personal  estates  I 
dispose  thereof  in  the  following  manner,  that  is  to  say,  I  give, 
[  *55  ]       devise,  and  bequeath  to  my  brother  Benjamin  *Smith,  all  my 
real  and  freehold  estates,  subject  to  an  annuity  of  SOI.  per  annum, 
which  I  will,  bequeath,  and  devise  to  my  honoured  and  much* 
esteemed  mother  Martha  Hawkesworth,  and  which  I  will  and  direct 
shall  be  paid  to  her  during  her  life  out  of  the  rents  and  profits  of 
my  said  real  estates  to  and  for  her  own  sole  and  separate  use, 
and  that  her  receipt  alone  under  her  hand  shall  be  a  sufficient 
discharge  for  the  same ;  but  in  case  my  said  brother  Benjamin 
Smith  shall  die  before  he  attains  the  age  of  21,  or  without  issue 
living  after  his  death,  I  give,  devise,  and  bequeath  my  said  real 
estates  to  my  said  mother  for  ever."    The  events  that  took  place 
after  the  death  of  the  testator  are  these ;  his  brother  Benjamin 
took  possession  of  the  premises,  and  died  after  attaining  the  ag9 
of  21,  without  leaving  any  issue.    It  is  contended  on  the  part  <^ 
the  plaintiff  in  error,  that  as  Benjamin  Smith  lived  to  21  years, 
but  died  without  issue,  and  both  the  events  did  not  happen  of  hi» 
living  to  21  and  leaving  issue,  he  became  entitled  on  account  of 
the  word  "  or."    The  words  are,  "  but  in  case  my  said  brother 
Benjamin  Smith  shall  die  before  he  attains  the  age  of  21,  or 
without  issue  living  at  his  death,  I  give,  devise,  and  bequeath  my 
said  real  estates  to  my  said  mother  for  ever."    The  question, 
therefore,  depends  upon  the  effect  of  the  word  *'  or,"  whether  it 
is  to  be  taken  disjunctively,  or  as  if  the  conjunction  ''  and  "  had 
been  used.    The  estate  is  given  to  his  mother  in  case  his  brother 
died  before  21,  or  died  without  issue ;  if  it  was  necessary  for  both 
these  events  to  happen,  of  course  she  would  only  be  entitled  to  it 
upon  their  happening.    A  great  deal  of  ingenious  argument  has 
been  employed  to  shew  that  this  word  ''  or  "  could  not  be  con- 
strued as  *'  and,"  so  as  to  make  it  necessary  that  both  the  events 
should  happen  to  entitle  the  widow ;  but  on  the  other  hand,  in 
cases  very  similar  a  great  number  of  instances  were  cited,  in 
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Avhich  the  same  word  "  or  "  has  been  determined  to  be  used  in  a    faibfield 

conjunctive  sense,  and  so  it  must  *here  in  order  to  comply  with      morgan. 

the  intention  of  the  testator  :  and  all  the  Judges  concur  in  the       [  *56  ] 

opinion,  that  this  is  the  true  sense  of  the  word  "or"  in  this 

case,  and  that  the  judgment  ought  to  be  affirmed.     The  contrary 

construction  of  this  will  would  make  the  devise  as  absurd  as 

could  be  well  imagined.     The  testator  gives  all  his  estates,  in  the 

most  general  way,  to  his  brother  Benjamin,  by  which  he  would 

take  not  a  limited  interest,  but  the  whole  absolute  interest.    But 

this  would  be  an  estate  for  life  if  the  word  "  or  "  were  to  be  used 

disjunctively ;  and  if  it  were  to  be  so  construed,  this  consequence 

would  follow — that  Benjamin  could  never  have  had  the  real  use 

of  the  property,  though  the  testator  gives  it  to  him ;  he  could 

neither  have  sold  or  mortgaged  it,  let  his  family  have  been  ever 

80  large ;  for  unless  he  had  had  issue  living  at  the  time  of  his 

death,  the  mother  would  be  entitled ;  so  that  he  would  never 

have  had  the  absolute  estate.    Besides  this,  if  a  different  event 

had  happened  from  that  which  took  place,  if  an  event  vice  versa 

had  taken  place,  and  Benjamin  had  had  children,  and  had  died 

a  day  before  he  obtained  the  age  of  21,  those  children  could  not 

have  taken  or  been  at  all  benefited  by  the  estate,  but  it  must 

have  gone  over  to  the  mother.    The  idea  of  a  devisor  giving  an 

estate  to  a  brother  to  enjoy  during  the  life  of  the  mother,  who 

was  likely  to  die  before  her  son,  and  to  make  a  will  to  exclude 

the  issue  of  his  brother,  is  so  absurd  and  improbable,  that  it  is 

next  to  an  impossibility  to  impute  such  an  intention  to  him. 

Upon  these  grounds  the  Judges  are  of  opinion,  that  this  lady,  in 

the  words  of  the  question,  upon  the  death  of  Benjamin  Smith 

after  the  age  of  21,  without  issue,  did  not  become  entitled  to  any 

estate  mentioned  in  the  special  verdict  of  this  case. 

Judgment  affirmed. 


\ 
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C.  P.  MICHAELMAS  TERM. 


1805.  WADDINGTON  v.   OLIVER 

'^'^-  ^^'  (2  Bos.  &  P.  (N.  E.)  61.) 

r  Qil  One  agreed  to  deliver  100  bags  of  hops  at  a  certain  piioe  by  a  certain 

time,  and  baying  delivered  purt,  commenced  an  action  for  the  price 
thereof  before  the  expiration  of  the  time  for  the  delivery  of  the 
remainder.  Held  that  such  action  could  not  be  maintained,  the  con- 
tract being  entire. 

This  was  an  action  for  goods  sold  and  delivered.  At  the  trial 
before  Sir  James  Mansfield,  Gh.  J.  at  the  Guildhall  sittings  after 
last  Trinity  Term,  it  appeared  that  on  the  10th  of  September,  1804, 
the  plaintiff  agreed  with  the  defendant  to  sell  him  100  bags  of 
Kent  hops,  merchantable,  of  the  growth  of  1804,  at  56«.  per 
hundredweight,  to  be  delivered  on  or  before  the  1st  of  January, 
1805,  as  it  might  be  agreeable  to  the  plaintiff.  That  on  the 
12th  of  December  twelve  bags  were  delivered,  and  on  the  same 
day,  or  the  next,  payment  thereof  was  demanded,  which  being 
refused,  the  writ  was  sued  out  on  the  18th  of  December.  His 
Lordship  being  of  opinion  that  the  plaintiff,  having  agreed  to 
delivered  100  bags  of  hops  by  a  particular  day,  was  not  entitled 
to  bring  an  action  upon  delivery  of  a  part  of  the  goods,  nonsuited 
the  plaintiff. 

Shepherd,  Serjt.  now  moved  to  set  aside  the  nonsuit,  and 
urged,  that  as  the  plaintiff  was  at  liberty  to  deliver  the  hops  at 
such  times  as  he  pleased  before  the  1st  of  January,  and  no  time 
was  stipulated  for  payment,  the  defendant  was  bound  to  pay  for 
them  as  they  were  delivered. 

The  Court  however  was  clearly  of  opinion,  that  the 
contract  was  entire  and  could  not  be  split,  and  that  the  plaintiff 
therefore  had  no  right  to  bring  an  action  until  the  whole 
quantity  was  delivered,  or  until  the  time  for  delivering  the  whole 
had  arrived. 

Shepherd  took  nothing  by  his  motion. 


/ 
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BUTLER  V.  WOOLCOTT.  isos. 

(2  Boe.  &  P.  (N.  E.)  64—66.)  -^0^14. 

A  carrier  who  by  the  usage  of  a  particular  trade,  is  to  be  paid  for  the         r  64  1 
oaniage  of  goods  by  the  consignor,  has  no  right  to  retain  them  against 
the  consignee  for  a  general  balance  due  to  him  for  the  carriage  of  other 
goods  of  the  same  sort  sent  by  the  consignor. 

This  was  an  action  of  trover  brought  to  recover  the  value  of  a 
quantity  of  butter,  which  came  on  to  be  tried  at  the  sittings  after 
last  Hilary  Term  before  Sir  James  Mansfield,  Gh.  J.,  when  a  verdict 
was  found  for  the  plaintiff  for  the  sum  of  172. 12s.  Gd.,  subject  to 
the  opinion  of  the  Court  upon  the  following  case : 

The  plaintiff  was  a  cheesemonger  in  London,  and  the  defendant 
the  proprietor  of  a  public  waggon  for  the  carriage  and  conveyance 
of  goods  from  Sherborne  in  Dorsetshire  to  London.  For  some 
years  previous  to  June  1808  the  plaintiff  had  dealt  for  butter 
with  a  person  of  the  name  of  John  Ensor,  who  was  a  butter  factor 
and  dealer  in  that  commodity  residing  in  Sherborne.  Ensor 
generally  sent  butter  every  week  to  the  plaintiff  in  London 
by  the  defendant's  waggon,  and  the  tubs  and  firkins  were 
marked  with  the  letter  B,  (the  initial  of  the  plaintiff's  surname.) 
A  bill  of  parcels  or  invoice  was  also  usually  sent  by  Ensor  of  the 
quantity,  with  a  letter  of  advice  to  the  plaintiff,  upon  the  pro- 
duction of  which  to  the  book-keeper  to  other  persons  employed  by 
the  defendant  to  conduct  the  business  of  the  waggon  in  London, 
the  butter  had  always  been  delivered  to  the  plaintiff.  Upon 
the  butter  being  delivered  to  the  defendant's  waggon  at 
Sherborne,  Ensor  used  to  draw  bills  on  the  plaintiff  for  the 
amount  of  the  goods  so  sent,  which  bills  were  regularly  honoured 
and  paid  by  the  plaintiff.  On  the  15th  of  June  1808,  Ensor  sent 
up  from  Sherborne  to  the  plaintiff  by  the  defendant's  waggon 
six  firkins  of  butter,  regularly  invoiced,  and  marked  with  the 
letter  B. ;  and  on  the  16th  of  the  same  month  he  sent  a  letter  of 
advice,  and  the  invoice  or  bill  of  parcels  of  the  said  butters  to  the 
plaintiff  by  the  post ;  and  at  the  same  time  drew  a  bill  according 
*  to  their  usual  and  accustomed  mode  of  dealing  for  lOOZ.  at  80  [  *C5  ] 
days  after  date,  which  included  in  it  the  value  of  the  six  firkins 
of  butter  then  sent.;    The  bill  was  immediately  accepted  by  the 
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BuTLEB  plaintiff,  and  afterwards  paid  by  him  when  it  became  dae.  The 
WooLGOTT.  goods  arrived  safe  in  the  defendant's  waggon  in  London,  and 
the  plaintiff  demanded  the  goods  of  the  defendant's  agent  or 
book-keeper,  and  produced  the  bill  of  parcels  and  letter  of 
advice,  and  tendered  the  money  for  the  carriage,  and  all  other 
charges  on  the  six  firkins ;  but  Ensor  having  become  bankrupt 
before  the  goods  arrived  in  London,  and  he  being  indebted  to  the 
defendant  in  552.  for  the  carriage  of  other  butters  to  London, 
the  defendant's  agent  by  his  authority  refused  to  deliver  to  the 
plaintiff  the  butters  in  question,  insisting  that  he  had  a  right 
to  detain  them  for  the  general  balance  due  from  Ensor  to  him. 
It  is  the  established  custom  and  usage  for  the  butter-dealers  at 
Sherborne,  unless  there  is  some  express  agreement  to  the 
contrary  with  the  buyers  of  butter,  to  pay  the  carriers  for 
the  carriage  of  all  butters  sent  by  them  to  those  with  whom 
they  deal  in  London.  All  the  former  parcels  of  butter  consigned 
by  Ensor  to  the  plaintiff,  and  conveyed  by  the  defendant's 
waggon  to  the  plaintiff,  had  been  delivered  to  him  on  their 
arrival  in  London  on  demand,  without  making  any  charge  what- 
soever on  the  plaintiff  for  carriage ;  such  charges  for  carriage 
being  regularly  carried  to  the  account  of  Ensor,  with  whom  the 
defendant  kept  a  running  account  for  that  purpose,  and  no  agree- 
ment or  understanding  whatsoever  existed  between  the  plaintiff 
and  Ensor  that  the  plaintiff  was  to  pay  the  carriage  for  the  butter, 
but,  on  the  contrary,  Ensor  according  to  the  custom,  was  to  pay  it. 
The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances  of  the  goods  in  question  having  been  paid 
for  by  the  plaintiff  to  Ensor  as  before  stated,  and  the  plaintiff 
[  *66  J  having  afterwards  tendered  the  *amount  of  the  charges  and 
carriage  of  the  goods  to  the  defendant,  he  was  entitled  to  recover 
in  this  action ; —  or,  whether  the  defendant  had  a  right  to  detain 
those  goods  for  a  former  demand  contracted  with  bim  by  Ensor 
for  the  carriage  of  other  goods  ? 

Best,  Serjt.  being  called  upon  by  the  Court  to  begin  in 
support  of  the  defendant's  right  to  retain  the  goods  in  question 
against  the  consignee  for  his  general  balance  from  the  consignor, 
contended,  that  the  right  of  the  carrier  to  retain  against  the  con- 
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eignor  being  now  established,  (and  for  which  he  referred  to  BtmBB 
AspinaU  v.  Pickfordy  8  Bos.  &  P.  p.  44,  n.  a)  that  right  must  be  wooixjott. 
in  respect  of  the  goods  pat  into  his  hands  by  the  consignor,  and 
must  arise  the  instant  the  goods  come  into  his  hands,  and  pre- 
vious to  any  rights  of  the  consignee  :  that  the  rights  of  the  con- 
signee and  the  carrier  being  derived  from  the  same  source,  and 
the  carrier's  right  being  accompanied  by  actual  possession,  the 
latter  ought  not  to  be  deprived  of  his  advantage  without  payment 
of  the  balance  due  to  him  from  the  consignor.  He  observed,  that 
the  case  of  Oppenheim  v.  Russell,  8  Bos.  &  P.  42,  t  was  mainly 
distinguishable  from  the  present,  because  it  was  decided  on  the 
ground  of  the  consignor's  right  to  stop  in  transitxL  being  prior  and 
paramount  to  the  carrier's  right  to  retain  as  against  the  consignee. 

But  the  Court  (without  hearing  Sheplierd,  Serjt.  e  contra) 

were  clearly  of  opinion,  that  the  defendant's  claim  to  retain  for 

the  debt  of  the  consignor  could  not  be  supported  as  against  the 

consignee,  whose  property  the  goods  were  from  the  moment  of 

delivery  to  the  carrier. 

Judgment  for  the  plaintiff". 


THOMAS  NOKTON  LONGMAK  and   OWEN  KEES       isos. 
V.  JAMES  TEIPP,  JOHN  SNOOK,  and  EDWAED      ^—' 
PHILLIPS.  J  [67] 

(2  Bos.  &  P.  (N.  R)  67-71.) 

If  the  printer  and  publisher  of  a  newspaper  assign  his  interest  therein 
to  a  creditor  as  a  security,  but  continue  to  print  and  publish  as  before, 
and  no  affidavit  of  the  chauge  of  interest  be  delivered  to  the  comnus- 
sioners  of  stamps,  and  the  printer  become  bankrupt,  the  right  to  the 
paper  will  pass  to  his  assignees,  under  the  assignment  of  the 
commissioners.  § 

The  plaintiffs  in  this  case  declared  in  assumpsit  for  the  sum  of 
IjOOOZ.  as  money  received  by  the  defendants  to  the  use  of  the 

t  6  B.  E.  604.  App.  Ga.  426,  66  L.  J.  Ch.  43,  55 

t  Cited  in  the  judgment  of  Kdlt/  L.  T.  362,  property  of  this  kind  would 

V.  Hutton  (1868)  L.  E.  3  Ch.  703, 708,  probably  be  held  to  be  a  "  thing  in 

37  L.  J.  Ch.  917.  action,"  within  the  exception  of  the 

§    But  on  the   principle   of   the  Bankruptcy  Act,  1883.    That  would 

decision  of  the  House  of  Lords  in  clearly  bo  so  according  to  the  opinion 

Colonial  Bank  v.  Whinney  (1886)  11  of  Lord  Blackbukn.— E.  C. 
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plaintiffs.  The  defendants  pleaded  the  general  issae ;  and  the 
cause  coming  on  for  trial  at  the  sittings  after  last  Hilary  Term, 
a  verdict  was  taken  for  the  plaintiffs,  damages  1,000/.,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

On  the  28rd  of  July,  1803,  William  Bulgin,  a  printer  at 
Bristol,  being  indebted  to  the  plaintiffs  in  560Z.  for  *  goods  sold 
to  hun,  assigned  to  them  a  moiety  or  half  part  or  share  of,  in, 
and  to  a  certain  newspaper  then  printed  and  published  by  him 
at  Bristol  aforesaid,  and  called  **  The  Bristol  Mercury ; "  and 
also  all  the  right,  title,  and  interest  of  him  the  said  William 
Bulgin  of,  in,  and  to  the  same,  and  all  profit,  benefit,  and 
advantage  then  or  thereafter  to  arise  for  or  in  respect  or  on 
account  thereof.  And  on  the  23rd  of  September  in  the  same 
year  Bulgin  being  indebted  to  the  plaintiffs  in  8002.  more,  for 
other  goods,  in  like  manner  assigned  to  the  plaintiffs,  the  other 
moiety  or  half  part  or  share  of  the  said  newspaper,  in  the  same 
words  as  were  used  in  the  assignment  of  the  first  moiety. 
Neither  of  these  deeds  included  any  presses,  types,  or  other 
unplements  for  printing,  but  only  the  right  of  printing  a  news- 
paper under  the  title  of  "  The  Bristol  Mercury,**  in  the  manner 
above  mentioned.  At  the  time  of  making  each  of  the  said 
assignments  a  letter  was  written  and  sent  by  the  plaintiffs  to 
Bulgin,  promising  him  that  whenever  he  should  pay  the  money 
due  to  them  he  should  have  the  newspaper  re-transferred. 
Bulgin  continued,  with  permission  of  the  plaintiffs,  to  print  and 
publish  the  newspapers  after  the  assignments,  as  he  had  done 
before  they  were  made,  down  to  the  time  of  his  becoming  a 
bankrupt  in  the  month  of  February,  1804.  No  affidavit  or 
affirmation  of  the  plaintiffs  having  become  the  proprietors  or 
publishers  of  the  said  newspaper,  or  having  purchased  Bulgin's 
interest  therein,  was  delivered  to  the  commissioners  of  the 
stamp  duties  or  any  of  their  officers,  according  to  the  statute  of 
38  Geo.  III.  c.  78.  t  After  the  making  of  the  said  assignments,  that 
is,  in  the  month  of  February,  1804,  Bulgin  became  bankrapt. 


t  The  fourtli  eectioii  of  which 
requires,  that  as  often  as  any  of  the 
printers,  publishers,  or  proprietors, 
shall   be   changed,  an  affidavit  or 


affirmation  shall  be  made,  containing 
the  name,  addition,  and  place  of 
abode  of  such  printers,  publiahen, 
or  proprietors. 
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and  his  estate  and  effects  were  duly  assigned  to  the  defendants 
under  a  *  commission  of  bankruptcy  regularly  issued  and  pro- 
secuted. The  newspaper  was  afterwards  re-sold  by  order  of  the 
defendants,  his  assignees,  and  with  the  concurrence  of  the 
plaintiffs,  for  the  sum  mentioned  in  the  declaration,  and  the 
money  was  received  by  the  defendants,  who  in  their  character  of 
assignees  claimed  such  money  for  the  general  creditors  of  Bulgin 
under  the  said  commission. 

This  action  was  brought  by  consent,  in  order  to  have  the 
right  decided,  and  all  questions  of  form  were  waived  on  each 
side. 

The  question  for  the  opinion  of  the  Court  was,  whether  under 
the  circumstances  above  stated  the  plaintiffs  were  entitled  to 
recover  in  this  action  ? 

If  the  Court  should  be  of  opinion  that  they  were,  the  verdict 
was  by  agreement  to  be  entered  up  for  the  plaintiffs  for  so  much 
money  as  was  due  to  them  at  the  time  Bulgin  became  a  bank- 
rupt :  but  if  the  Court  should  be  of  opinion  that  they  were  not 
entitled  to  recover,  then  a  nonsuit  was  to  be  entered. 


Longman 

V. 

Tripp 
and  Others. 
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Best,  Serjt.  for  the  plaintifiis  contended,  that  Bulgin's  inter- 
est in  the  Bristol  Mercury  was  not  that  species  of  property  which 
was  within  either  the  words  or  meaning  of  the  21  Jac.  I.  c.  19,  s. 
11,  which  relates  only  to  ''  goods  and  chattels  "  which  bankrupts 
have  in  their  possession,  order,  and  disposition,  and  of  which 
they  take  upon  themselves  the  sale,  alteration,  or  disposition  as 
owners ;  that  the  mere  right  of  using  the  title  to  a  newspaper 
was  neither  ''goods"  nor  '' chattels  "  within  the  meaning  of 
that  act ;  that  it  could  not  be  the  subject  of  felony,  which  might 
be  predicated  of  goods  and  chattels  generally ;  and  that  the 
object  of  the  statute  was  to  prevent  persons  from  gaining  an  im- 
proper degree  of  credit  as  the  ostensible  owners  of  '*  goods  and 
chattels  "  of  which  they  were  not  the  owners,  whereas  Bulgin 
did  not  appear  to  the  world  as  the  owner  of  the  Bristol  Mercury, 
but  *merely  as  the  printer  and  publisher.  He  also  insisted  that 
Bulgin's  right  being  merely  personal,  did  not  pass  to  his 
assignees,  distinguishing  such  rights  from  choses  in  actions, 
which  he  admitted  did  pass,  and  referring  to  the  case  Ex  parte 


[•70] 
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Lyons,  Ambl.  89,  where  it  was  held  that  the  place  of  a  Jew 
broker  did  not  pass. 

WilliamSf  Serjt.  contra  was  stopped  by  the  Court. 

Sib  James  Mansfield,  Gh.  J. : 

With  respect  to  the  argnment  that  this  right  of  the  bankrapt 
is  not  goods  or  chattels  within  the  21  Jac.  I.  c.  19,  s.  11,  it  is  to 
be  remembered,  that  all  things  are  to  be  largely  and  beneficially 
expounded  under  that  statute  for  the  advantage  of  the  bankrupt 
estate.  Many  things  may  not  be  the  subject  of  felony  which 
may  yet  be  within  the  meaning  of  that  statute.  As  to  the  ques- 
tion whether  the  right  to  this  newspaper  passed  under  the 
assignment,  can  any  case  be  found  in  which  it  has  been  held, 
that  property  of  this  description  would  not  pass  under  a  commis- 
sion of  bankrupt?  I  remember  a  case  before  Lord  Mansfield,  in 
which  the  advantage  of  a  newswalk  was  held  to  be  assets  upon  a 
plea  of  plene  administravit,  and  I  dare  say  that  such  an  interest 
has  often  been  sold  under  commissions  of  bankrupt.  If  the  in- 
terest in  question  did  not  vest  in  the  assignees,  then  the  right  is 
not  gone,  and  the  sale  of  the  assignees  is  of  no  consequence* 
Perhaps  the  reason  why  no  case  upon  the  subject  is  to  be  found, 
is  because  the  point  has  never  been  doubted. 

BooKE,  J. : 

If  the  right  which  the  bankrupt  had  in  this  paper  were  assign- 
able by  deed,  it  passed  under  the  assignment  of  the  commis- 
sioners. 

Chambre,  J. ; 

All  property  in  the  bankrupt  passes  by  the  assignment. 
Where  the  property  has  been  assigned  *or  mortgaged  it  is  not  in 
the  bankrupt,  therefore  it  does  not  pass.  The  question  depends 
upon  the  language  of  the  statute  21  Jac.  I.  which  says,  that  if 
the  bankrupts,  by  consent  of  the  owner,  shall  have  in  their  pos- 
session, order,  and  disposition,  any  goods  or  chattels  whereof 
they  shall  be  the  reputed  owners,  and  take  upon  them  the  sale, 
alteration,  or  disposition  as  owners,  the  commissioners  shall 
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have  power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the 
creditors.  The  v\rords  are,  ''goods  and  chattels."  To  be  sure 
this  interest  is  not  tangible ;  but  it  would  be  a  very  narrow  con- 
struction to  confine  the  operation  of  the  statute  to  tangible  pro- 
perty. It  is  true  that  the  future  labour  of  the  bankrupt  cannot 
be  transferred ;  but  where  there  is  some  sort  of  interest,  it 
appears  to  me  that  it  may  be  transferred. 

Per  Curiam  :  Judgment  of  nonsuit  A 

Williamsy  Serjt.  mentioned,  that  the  interest  in  a  news- 
paper  had  been  held  to  be  deviseable  in  the  Court  of  Chancery. 


LOKOMAN 

V. 

TbIpp 

and  Others. 


C.  p.  HILARY  TERM. 


SWAIN  V.   SENATE. 

(2  35o9.  &  P.  (N.  B.)  99—103.) 

If  a  plaintifl  collude  with  the  defendant's  bail  and  his  attorney,  to 
deprive  the  plaintiff's  attorney  of  his  costs  by  settling  a  debt,  and 
accepting  a  part  [payment  witiiout  the  intervention  of  the  plaintiff's 
attorney,  the  Court  mil  not  restrain  the  plaintiff's  attorney  from 
proceeding  against  the  bail,  in  order  to  recover  such  costs.:^ 

Tms  was  a  rule  to  shew  cause  why  proceedings  against  the 
bail  should  not  be  set  aside  with  costs. 

It  appeared  that  the  defendant,  in  August,  1804,  being  in 
custody  upon  an  arrest  for  180Z.,  put  in  bail,  and  then  went 
abroad.  That  in  November  of  the  same  year  the  plaintiff  called 
at  the  house  of  one  of  the  bail,  and  proposed  to  settle  the  action 
by  taking  401.  in  money,  and  his  acceptance  for  85Z.  19«.  9^.,  in 
discharge  of  the  debt  and  costs,  to  whjch  the  bail  agreed,  and  re- 
quested the  defendant's  attorney  to  attend  the  plaintiff  for  the 
purpose  of  settling  the  matter  accordingly.  That  the  defen- 
dant's attorney  soon  after  attended  the  plaintiff  at  the  London 
Coffee-house,  the  plaintiff  being  a  prisoner  in  the  Fleet,  and  paid 
401.  by  a  check,  and  an  acceptance  for  351.  Ids.  6^.,  which  the 
plaintiff  accepted,  and  gave  a  receipt  in  the  following  words  : 

t  Yide  etiam  Ifes$e  t.  StevensoHy  3  cases,  see  lioss  v.  Buxton  (1889)  42 
Bos.  &  P.  665.  Ch.  D.  190,  58  L.  J.  Ch.  442,  60  L.  T. 

X  For  a    modem    discusBion   of     630. — ^£.  C. 


1806. 
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Swain  In  the  Common  Pleas.    Chae.  Swain  t.  Edw.  Senate.    Be- 

fiEBTATE.      ceived  of  the  defendant,  by  payment  of  Messrs.  W.  and  C,  as 

bail,  751.  Ids.  dd.,  in  full  discharge  of  the  debt  and  costs  in  this 

cause,  hereby  agreeing  to  pay  my  own  attorney  my  costs.    As 

witness  my  hand  the  28th  day  of  November,  1804. 

751.  Ids.  9d.  Chas.  Swain,  the  above  plaintiff. 

Witness  J.  B. 

8oon  afiker  this  settlement  the  attorney  for  the  defendant  in- 
formed the  plaintiff's  attorney  thereof,  who  notwithstanding  pro- 
ceeded to  judgment,  and  issued  a  scire  facias  against  the  bail. 

Lensy  Serjt.  shewed  cause,  and  contended,  that  as  the  com- ' 
promise  had  been  made  and  the  money  paid  without  the  know- 
[  *ioo  ]      ledge  of  the  plaintiff's  attorney,  the  transaction  *must  be  con- 
sidered as  collusive,  and  that  the  plaintiffs  attorney  therefore 
was  entitled  to  proceed  for  the  recovery  of  his  costs.    He  cited 
the  case  of  Read  v.  Dupper,  6  T.  B.  861,  t  where  the  defendant's 
attorney  having  paid  the  debt  and  costs  to  the  plaintiff,  after 
notice  from  the  plaintiffs  attorney  not  to  do  so  till  his  bill  had 
been  first  satisfied,  the  former  was  compelled  to  pay  over  again 
to  the  latter  the  amount  of  his  lien  on  the  debt  and  costs ;  and 
Handle  v.  FuUer,  6  T.  R.  456,1  where  the  Court  held,  that  the 
lien  of  the  plaintiffs  attorney  on  the  debt  and  costs  in  the  cause 
must  be  satisfied  before  the  defendant  could  set  off  any  costs  re- 
covered by  him  in  another  cause  against  the  plaintiff;  also 
Wilkins  v.  Carmichael,  Dougl.  104,  where  Lord  Mansfibld  says, 
that  an  attorney  or  solicitor  may  obtain  an  order  to  stop  his 
client  from  receiving  money  recovered  in  a  suit  for  which  he  has 
been  employed  for  him  until  his  bill  is  paid. 

Best,  Serjt.  contra,  insisted  that  the  bail  had  a  right  to  com- 
promise the  action  with  the  plaintiff,  and  that  as  no  notice  had 
been  given  by  the  plaintiffs  attorney  not  to  pay  over  the  money, 
the  attorney  for  the  bail  was  justified  in  paying  it  over.  He  cited 
the  case  of  Welch  v.  Hole,  Dougl.  288,  where  the  defendant  hav- 
ing compromised  with  the  plaintiff,  and  paid  ten  guineas  for  debt 

t  3  R.  R.  200.  t  3  R  E.  280. 
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and  costs,  the  Coart  refused  to  make  him  pay  it  over  again  to  Swaik 
the  plaintiff's  attorney,  he  not  having  given  notice  not  to  pay  it ;  senate. 
and  Lord  Mansfield  said,  that  although  the  plaintiff's  attorney 
might  stop  the  money  if  it  came  to  his  hands,  and  that  if  the 
defendant  paid  the  money  after  notice  not  to  do  so,  the  Court 
would  compel  him  to  pay  it  over  again  ;  yet  he  thought  the  Court 
could  not  go  beyond  those  limits.  He  further  observed,  that  the 
practice  of  the  Courts  of  King's  Bench  and  Common  Pleas 
differed  with  respect  to  the  lien  of  an  attorney  for  his  costs,  the 
latter  Court  having  uniformly  holden,  that  the  lien  of  the 
^attorney  is  subject  to  all  equitable  claims  against  his  client. t  [  •loi  ] 

Sm  J.  Mansfield,  Ch.  J. : 

I  do  not  collect  from  the  cases  stated  that  any  positive  rule 
has  been  laid  down  which  obliges  us  to  hold  that  the  plaintiff's 
attorney  may  be  cheated  of  his  costs,  unless  he  has  given  notice 
to  the  defendant  or  his  attorney  not  to  pay  them  over.  The  case 
which  is  strongest  in  favour  of  this  application  rather  appears  to 
me  to  imply  the  contrary.  Lord  Mansfield  there  seems  to 
think,  that  ten  guineas  might  be  a  reasonable  compensation  from 
a  man  who  had  lain  two  years  in  gaol,  which  the  defendant  in 
that  case  had  done.  The  present  is  not  the  case  of  the  defendant 
himself  paying  a  sum  of  money  to  the  plaintiff  in  consequence  of 
an  agreement  between  them  without  the  intervention  of  a  profes- 
sional man.  Here  the  bail  himself  calls  upon  the  defendant's 
attorney,  who  goes  to  the  London  Coffee-house  within  the  rules 
of  the  Fleet,  and  there  settles  with  the  plaintiff.  This  was  a 
strong  measure  for  an  attorney  who  must  have  known  that  the 
plaintiff's  attorney  had  a  lien  for  his  costs.  The  debt  was  180Z., 
and  it  is  not  suggested  that  any  thing  less  than  the  whole  debt 
was  due.  The  whole  debt  then  and  the  costs  being  due,  the 
plaintiff  a  prisoner  is  content  to  take  402.  in  money,  and  an  ac- 
ceptance for  85Z.  Ids.  9d.  more,  and  to  give  up  the  rest,  amount- 
ing to  104/.,  and  his  costs.  Why  should  the  plaintiff,  who  was 
a  distressed  man,  give  this  up ;  and  how  could  the  defendant's 
attorney,  acting  for  the  bail,  possibly  authorize  such  a  transac- 
tion, without  feeling  that  he  was  taking  out  of  the  hands  of  the 

t  See  Hall  y.  Ody^  2  Bos.  &  P.  28,  and  the  cases  there  cited. 
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BwAiK       plaintifiTs  attorney  that  which,  if  it  had  been  paid  in  the  regular 

8BKATF.      course,  would  have  enabled  the  latter  to  obtain  his  costs?    It 

[  *102  ]      appears  *to  me,  that  one  great  object  of  this  transaction  was  to 

deprive  him  of  his  costs ;  and  if  the  payment  was  fraudulent  and 

collusive,  I  think  that  the  plaintiff's  attorney  ought  to  be  allowed 

to  proceed  with  the  suit  for  the  recovery  of  his  costs. 

BooEE,  J. : 

My  opinion  has  long  been,  that  an  attorney  is  first  to  look  to 
his  own  client  for  his  security,  and  upon  that  ground  I  have 
always  thought,  that  where  the  plaintiff's  attorney  sets  up  a  lien 
on  one  side,  and  the  defendant  insists  on  a  set-off  on  the  other, 
the  lien  of  the  attorney  must  be  subject  to  all  the  equitable 
claims  of  the  other  party.  But  I  never  thought  (and  I  have 
heard  the  contrary  held)  that  where  the  plaintiff  and  defendant 
leagued  to  cheat  the  attorney,  the  Court  is  not  authorized  to  in- 
terfere. The  question  here  is,  whether  under  the  circumstances 
it  does  not  appear  that  the  transaction  was  a  fraudulent  attempt 
to  deprive  the  attorney  of  his  costs.!  I  think  it  does,  and  that 
the  plaintiff's  attorney,  therefore  ought  to  be  at  liberty  to  proceed 
for  his  costs,  and  to  recover  nominal  damages. 

Ghambbe,  J. : 

I  think  that  the  fr^ud  is  quite  apparent  upon  the  face  of  the 
transaction.  The  case  is  much  stronger  on  account  of  the  inter- 
position  of  the  attorney.  No  inducement  is  stated  for  the  plain- 
tiff to  accept  so  much  less  than  his  due,  unless  it  were  done  with 
a  view  to  cheat  the  plaintiff's  attorney  of  his  costs ;  in  which  ob- 
ject the  defendant's  attorney  co-operated.  It  appears  to  me  in- 
deed that  the  settlement  itself  is  void,  for  according  to  the  case 
of  Fitch  V.  Suttoji,  5  East,  280,  acceptance  of  a  less  sum  is  not  a 
satisfaction  in  law  of  a  greater  sum  due. 

f  103  ]  The  Court  was  about  to  discharge  the  rule,  when  Best  prayed 

that  the  proceedings  might  be  stayed  on  payment  of  the  costs, 
which  the  Court  ordered  accordingly. 

t  Yid.  Ormerod  y.  Tate,  6  B.  B«  327  (I  East,  464). 
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NURSE  V.   CRAIG.  isoe. 

(2  Bos.  &  P.  (N.  B.)  148—166.)  Feb.  12. 

If  husband  and  wife  separate  by  deed,  and  the  fonner  oorenant  with        r  i  jq  i 
A.  her  sister,  to  pay  to  his  wife,  or  such  person  as  she  should  appoint,  a        >-        -■ 
certain  weekly  allowance  during  their  separation,  and  the  wife  after- 
wards live  with  A.  and  is  by  her  supplied  with  necessaries,  and  the 
husband  fails  to  pay  the  stipulated  allowance  to  his  wife,  A.  may  main- 
tain an  indebitatus  vusumpait  against  the  hiisband  for  such  necessaries.! 

Indebitatus  assumpsit  for  meat,  drink,  washing,  lodging,  and 
other  necessaries,  with  the  common  counts  for  money  lent  and 
advanced,  paid,  laid  out,  and  expended,  had  and  received,  and  on 
an  account  stated. 

The  cause  was  tried  before  Sir  James  Mansfield,  Ch.  J.  at  the 
Guildhall  sittings  in  last  Trinity  Term,  when  it  appeared  that 
the  defendant  and  his  wife,  having  agreed  to  separate  from  each 
other  in  the  year  1802,  a  deed  of  separation  was  executed  in  the 
year  1808,  between  the  defendant,  who  was  a  tailor  in  low  circum- 
stances, of  the  first  part,  his  wife  of  the  second  part,  and  the 
plaintiff,  who  was  sister  to  the  defendant's  wife,  of  the  third  part, 
by  which  the  defendant  covenanted  with  the  plaintiff,  and  agreed 
with  his  wife  that  he  would  permit  his  wife  to  live  apart  from 
him  as  a  single  woman,  and  would  suffer  her  to  enjoy  all  the 
effects  then  in  her  possession,  or  which  she  might  thereafter 
acquire,  notwithstanding  her  coverture ;  and  assigned  the  same 
to  the  plaintiff  as  her  trustee,  and  made  the  plaintiff,  his  attorney, 
to  sue  for  the  same  in  trust  for  his  wife.  And  further  covenanted 
with  the  plaintiff,  that  he  would  pay  unto  his  *wife,  or  to  such  [  'HO ) 
person  as  she  should  appoint,  for  and  towards  her  maintenance, 
an  annuity  of  191.  at  the  rate  of  5s.  per  week,  during  her  life,  for 
all  such  time  as  she  should  live  separate  and  apart  from  him, 
which  she  agreed  to  accept,  in  full  satisfaction,  for  her  support, 
maintenance,  and  alimony,  provided,  that  if  the  defendant  should 
pay  any  debt  which  his  wife,  during  such  separation  and  payment 
of  the  annuity,  should  contract,  it  should  be  lawful  for  him  to 
withhold  payment  of  the  said  weekly  sum  of  5s.  until  he  should 

t  Tide  Evans  r.  Bennett,  1  Camp.  The  same  principle  is  followed  in 

800 ;  Eodgkinwn  r.  Fletcher,  4  Camp.  Beale  y.  Arabin  (1877)  36  L.  T.  249. 

70 ;  Burrett  v.  Booty,  8  Taunt.  343 ;  — B.  0. 
Schdey  r.  Goodman,  1  Bing.  349. 
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KuBSE  be  reimbursed ;  that  the  defendant's  wife,  upon  this  separation 
Cbaio.  taking  place,  went  to  live  with  the  plaintiff,  her  sister,  and  was 
furnished  by  her  with  the  necessaries  for  which  this  action  was 
brought,  and  that  the  defendant  having  for  some  time  failed  in 
payment  of  the  weekly  allowance  stipulated  by  the  deed,  this 
action  was  commenced  to  recover  from  him  the  amount  of  what 
had  been  furnished  to  his  wife.  In  the  course  of  the  trial,  the 
deed  of  separation  having  been  produced,  Sir  James  Mansfield, 
Gh.  J.  was  of  opinion,  that  the  plaintiff,  who  was  the  trustee  in 
that  deed,  could  not  maintain  the  present  action,  framed  as  it 
was,  and  accordingly  nonsuited  the  plaintiff. 

A  rule  nisi  for  setting  aside  the  above  nonsuit  and  having  a 
new  trial,  was  obtained  in  last  Trinity  Term. 

[The  rule  was  argued  and  the  Court  took  time  to  consider.] 

[  152  ]  On  this  day,  the  learned  Judges  not  being  agreed,  delivered 

their  opinions  seriatim. 

Chambre,  J. : 

In  general,  where  a  separation  of  husband  and  wife  takes 
place  by  consent,  the  obligation  to  maintain  the  wife  lies  upon 
the  husband,  unless  she  forfeits  her  right  to  that  maintenance 
by  her  own  misconduct.    A  provision  for  a  separate  maintenance 
is  of  modem  introduction.    Lord  Mansfield,  in  the  case  of 
Corbett  v.  PoelnitZy  1  T.  B.  6,  states  the  origin  of  this  practice 
he  says,  in  the  ancient  law  there  was  no  idea  of  a  separate 
maintenance ;  but  when  it  was  established,  what  said  the  Courts  ? 
that  the  husband  shall  not  be  liable  even  for  necessaries ;  and 
they  said  so,  because  convenience  and  justice  require  it.    And 
AsHHURST,  J.  says,  that  it  would  be  unreasonable  to  permit  the 
wife  to  affect  the  property  of  her  husband,  except  where  he  will 
not  allow  her  necessaries;   for  which  her  contracts  are  the 
contracts  of  her  husband.    Now  if  reason,  justice,  or  humanity 
ought  to  govern  in  the  present  case,  I  think  it  my  duty  to  consent 
to  the  allowance  of  this  action,  since  all  the  reasons  upon  which 
exceptions  to  this  kind  of  action  have  been  founded,  totally  fail 
in  the  present  instance.    I  will  state  the  cases.    In   Todd  t. 
Stoakesy   1   Salk.  116,  Holt,  Ch.  J.  says,  If  baron  and  feme 
separate  by  consent,  and  she  has  a  separate  allowance,  it  is 
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unreasonable  she  should  still  have  it  in  her  power  to  charge  him.       Kitbsb 
The  case  states  that  the  wife  had  a  separate  allowance  of  201.  per       cbaio. 
annum,  and  it  may  be  presumed  that  the  allowance  was  regularly 
paid ;  but  this  fact  does  not  rest  upon  presumption ;  for  accord- 
ing to  the  report  in  1  Ld.  Bay.  444,  *it  was  averred  in  the  plea      [  *i53  ] 
that  the  allowance  was  paid  according  to  the  articles.    In  Cragg 
V.  Bowman,  6  Mod.  147,  where  an  action  was  brought  for  lodgings 
supplied  to  the  wife  of  the  defendant,  who  had  parted  from  him 
by  consent  with  a  separate  maintenance,  and  had  lived  in 
adultery,  but  without  the  plaintiff's  knowledge,  the  plaintiff  was 
nonsuited ;  but  it  is  expressly  stated  to  have  been  proved,  that 
the  maintenance  was  duly  paid  to  her,  which  confirms  the  idea 
that  an  actual  payment  of  a  maintenance  is  necessary  to  discharge 
the  husband.    The  declaration  in  Corbett  v.  Poelnitz,  also  states 
the  payment  of  the  separate  maintenance.    In  this  case  the 

« 

object  was  to  shew  that  the  wife  herself  was  liable  according  to 
the  doctrine  which  then  prevailed,  for  which  purpose  it  was 
necessary  to  shew  that  the  husband  was  not  liable.    And  in 
Ringstead  v.  Lady  Lanesborough,  1  T.  B.  6,  the  defendant  having 
pleaded  coverture,  the  plaintiff  in  his  replication  stated  not  only 
that  she  had  a  separate  allowance  secured  by  deed,  but  that  it 
was  duly  paid.    So  in  BarweU  v.  Brooks,  Cooke's  Bank.  Laws, 
29,  the  replication  stated  thai  the  separate  maintenance  was 
regularly  paid.    And  in  the  last  instance  of  an  action  brought 
against  the  wife,  viz.  in  Marshall  v.  Mary  Button  A  where  it  was 
determined  that  the  wife  was  not  liable ;  the  replication  in  like 
manner  stated  that  the  separate  maintenance  had  been  duly  paid. 
8o  that  in  all  these  instances  it  appears  to  have  been  thought 
necessary  to  lay  a  foundation  for  the  exemption  of  the  husband, 
by  shewing  that  the  maintenance  had  been  duly  paid  as  well  as 
secured.    Thus  it  stands  on  the  authorities.    In  point  of  reason 
I  cannot  see  the  least  shadow  of  doubt.    The  case  may  be 
considered  as  in  some  measure  analogous  to  an  accord  and  satis- 
faction, where  the  accord  avails  nothing  unless  satisfaction  be 
made.     Of  what  use  is  the  covenant  for  an  allowance  if  the 
maintenance  be  not  paid  ?    It  does  not  give  a  credit  to  the  wife ; 
for  no  action  can  be  brought  *against  her.    It  is  to  supply  her      [  'loi  j 

t  6  E.  B.  448  (8  T.  R.  545). 
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NuBSE  yrith  ready  money ;  for  if  she  have  a  proTision  'which  is  duly 
Cbaio.  paid,  she  will  have  the  means  in  her  hands  of  acquiring  all  the 
necessaries  of  life  suitable  to  her  degree.  If  tradesmen  give  her 
credit  it  is  their  own  fault ;  they  can  neither  sue  her  nor  the 
trustee ;  and  if  the  mere  covenant  exempt  the  husband,  a  person 
who  has  provided  clothes  or  meat  for  the  wife  may  be  compelled 
to  seek  his  redress  in  the  court  of  equity,  and  in  the  meantime 
the  wife  must  starve.  It  is  unreasonable  in  the  highest  degree  to 
consider  that  as  a  ground  of  exemption  which  the  law  itself  would 
impose.  In  the  present  case  the  inconveniences  of  the  doctrine 
contended  for  are  illustrated  in  the  strongest  manner  on  account 
of  the  smallness  of  the  provision ;  the  allowance  is  five  shillings 
per  week.  Is  this  woman  to  be  taken  into  a  court  of  equity  and 
to  wait  the  usual  period  for  decisions  of  this  sort  ?  how  is  she  to 
subsist  in  the  meantime  ?  The  inconvenience  indeed  might  be  in 
some  degree  the  same,  though  the  amount  of  the  provision  were 
greater.  No  property  is  conveyed  to  the  trustee ;  it  is  a  mere 
personal  contract ;  and  if  the  allowance  were  a  thousand  pounds 
per  annum,  and  the  husband  chose  to  withhold  it,  no  tradesman 
could  venture  to  trust  the  wife,  since  he  could  have  no  reliance 
on  anything  but  her  honour  for  bemg  reimbursed  after  a  dilatory 
course  of  proceeding  in  equity.  I  think,  therefore,  that  the 
ground  on  which  the  exemption  was  supposed  to  be  founded,, 
totally  fails;  and  that  there  is  neither  reason  nor  justice  to 
support  it.  I  am  therefore  of  opinion,  that  the  nonsuit  ought  to 
be  set  aside.  Whether  this  will  ultimately  avail  the  plaintiff  in 
this  action  I  will  not  undertake  to  say.  There  may  perhaps  be 
other  grounds  of  defence ;  but  as  the  nonsuit  rested  on  the  ground 
that  has  been  stated,  and  that  merely,  I  think  that  it  ought  to  be 
set  aside. 

r  155  J         BOOEE,  J. : 

I  have  entertained  great  doubts  on  this  subject;  but  my 
present  opinion  is  in  favour  of  the  action.  The  plaintiff,  being  a 
trustee  in  the  deed  of  separation,  had  another  remedy ;  she  might 
have  brought  an  action  on  the  deed.  At  first  I  was  at  a  loss  how 
to  imply  the  assent  of  the  husband  to  the  contract  of  the  wife,  so 
as  to  support  the  action  of  assumpsit  against  him ;  and  I  thought 
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thai  it  would  be  hard  that  the  hosband  should  be  liable  to  two  Nubsk 
actions.  But  I  have  got  over  these  difficulties.  First,  this  action  obaig. 
is  brought  for  the  immediate  supply  to  a  woman  supposed  to  be 
in  actual  necessity ;  and  though  the  plaintiff  be  the  trustee  in  the 
deed,  and  was  therefore  entitled  to  another  remedy,  yet  as  the 
money  was  to  have  been  paid  to  her  in  the  first  instance,  I  think 
that  she  was  warranted  in  supplying  the  wife  with  necessaries,  and 
taking  her  choice  of  actions  for  her  own  indemnity*  As  to  the 
assent  of  the  husband,  I  think  that  the  law  will  raise  an 
assumpsit  so  as  to  make  him  liable ;  and  though  by  these  means 
he  becomes  subject  to  two  actions,  his  liability  has  been  occa- 
sioned by  his  own  default.  If  he  had  paid  the  annuity  regularly, 
this  question  never  could  have  arisen,  for  the  trustee  and  the 
husband  had  agreed  what  should  be  the  quantum  of  necessaries* 
It  appears  to  me  that  the  defendant  has  given  sentence  against 
himself  by  the  articles  of  separation  ;  for  it  is  only  provided  that 
he  shall  be  indemnified  against  debts  which  his  wife  may  contract 
during  the  separation,  and  payment  of  the  annuity ;  so  that  he 
does  not  stipulate  for  an  indemnity  except  during  such  time  as 
the  amluity  shall  be  duly  paid.  On  the  best  consideration  which 
I  have  been  able  to  give  the  case,  I  think  the  nonsuit  ought  to  be 
set  aside. 

Hbath,  J. : 

The  question  is.  Whether  a  separate  maintenance,  secured  by 
deed  to  the  wife,  be  sufficient  to  discharge  the  husband  from  his 
liability  to  provide  necessaries  for  her,  where  that  maintenance 
has  not  been  duly  *paid  ?  Five  or  six  cases  have  been  mentioned  [  *uo  ] 
by  my  brother  Ghambbe,  in  which  a  separate  maintenance  has 
been  pleaded,  and  payment  averred ;  and  I  cannot  help  thinking 
that  Lord  Gh.  J.  Holt,  in  the  case  of  Todd  v.  Stoakes,  laid  a 
stress  upon  that  circumstance ;  for  why  should  he  suppose  that 
tradesmen  would  trust  a  wife  upon  her  own  credit,  unless  the 
circumstance  of  payment  operated  upon  his  judgment.  The 
allowance  without  payment  in  this  view  of  the  case  would  be 
totally  immaterial.  In  Bacon's  Abridgment,  title.  Baron  and 
Feme,  H.  it  is  laid  down,  that  if  a  husband  allow  his  wife  a 
separate  maintenance  he  shall  not  be  liable  during  the  time  he 
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K0B8E       pays  such  maintenance.    These  cases,  therefore,  in  which  the 

Mm 

Cba'io.  payment  of  maintenance  has  been  set  forth  in  the  pleadings,  and 
the  passage  to  which  I  have  referred  in  Bacon's  Abridgment, 
strongly  shew  the  sense  of  the  profession  from  the  time  of  Lord 
Gh.  J.  Holt  to  the  present  hour.  As  to  the  principle,  it  is  the 
duty  of  the  husband  to  provide  necessaries  for  his  wife.  The 
question  is,  Whether  he  discharges  that  duty  merely  by  entering 
into  a  covenant  with  a  trustee  for  payment  of  an  allowance  ?  If 
he  refuse  to  perform  that  covenant,  the  wife  may  be  starved 
before  redress  can  be  obtained.  The  common  law  does  not 
reUeve  any  man  from  an  obligation  on  the  mere  ground  of  agree- 
ment to  do  something  else  in  its  place,  unless  that  agreement  be 
performed.  Accord  without  satisfaction  is  no  plea.  In  this  case 
the  wife  is  no  contracting  party  to  the  covenant ;  she  only  assents 
by  her  signature,  and  if  she  had  not  executed  the  deed,  she  would 
have  been  equally  bound  by  accepting  the  maintenance.  The 
case  is  not  varied  by  the  circumstance  of  the  plaintiff  being  the 
trustee  in  the  deed.  The  agreement  could  have  no  operation  in 
destroying  the  husband's  liability  by  transferring  the  credit  to 
the  wife,  unless  accompanied  by  payment ;  she  cannot  be  in  a 
worse  condition  than  if  &he  cohabited  with  her  husband.    Now  in 

[  *157  ]  *the  case  of  cohabitation  the  husband  would  be  liable  for  neces* 
saries,  unless  he  supply  his  wife  with  money  to  furnish  herself ; 
for  his  assent  to  her  contracts  must  either  be  express  or  implied* 
In  the  case  of  Mortens  v.  Withens,  Skin.  848,  the  defendant  and 
his  wife  lived  in  the  same  house,  and  the  wife  had  a  separate 
allowance  of  50Z.  per  annum  for  her  clothes.  The  action  was 
brought  for  goods  furnished  to  the  wife,  and  Treby,  Gh.  J.  said 
that  if  the  goods  were  furnished  upon  the  credit  of  the  husband, 
the  plaintiff  was  entitled  to  recover,  if  the  goods  were  suitable  to 
the  quaUty  of  the  wife,  he  not  having  had  notice  of  the  allowance  ; 
but  if  he  knew  of  the  differences  between  the  husband  and  wife, 
and  sold  the  goods  only  to  ruin  the  husband,  the  latter  should 
not  be  chargeable ;  but  it  having  been  proved  that  the  goods  were 
used  by  the  wife  in  the  presence  of  the  husband,  the  jury  found 
a  verdict  for  the  plaintiff.  This  was  a  case  where  the  husband 
and  wife  lived  in  the  same  house,  and  the  latter  had  been  supplied 
with  money,  yet  the  assent  of  the  husband  was  implied  from  hia 
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having  seen  bis  wife  make  use  of  the  goods.  In  the  present  case,  Ncbsh 
where  the  husband  and  wife  are  separated,  and  no  money  has  craig. 
been  given  to  supply  the  wife  with  necessaries,  the  consent  of  the 
husband  may  be  much  more  strongly  implied.  In  the  case  of 
Manby  v.  Scott,  which  is  best  reported  in  1  Siderf.  109,  it  was 
said  that  a  general  prohibition  to  all  persons  to  supply  the 
wife  with  necessaries  is  void.  But  if  such  a  covenant  as  this, 
without  payment,  be  sufficient  to  exempt  the  husband  from  his 
liability,  it  would  have  the  same  effect  as  a  general  prohibition. 
At  common  law  the  wife  may  have  resource  to  any  friend  for 
necessaries  if  the  husband  refuse  her,  and  the  husband  is  bound 
to  pay  for  them ;  for  when  the  law  imposes  a  duty,  it  raises  a 
promise  on  the  part  of  the  person  upon  whom  it  is  imposed  to 
discharge  it.  All  deeds  of  separation  suppose  the  husband's 
liability,  for  they  all  contain  a  covenant  to  indemnify  him  *against  f  *^^^  ] 
the  wife's  debts.  To  suppose  that  a  woman  who  is  parted  from 
her  husband  under  an  agreement  for  a  separate  maintenance  is 
not  by  law  entitled  to  charge  her  husband  with  payment  for 
necessaries,  when  he  withholds  the  stipulated  allowance,  shocks 
my  humanity  and  revolts  my  reason, 

Sm  James  Mansfield,  Ch.  J. : 

I  dijBfer  from  my  three  brothers  in  this  case ;  but  I  have  this 
satisfaction,  that  if  my  opinion  be  wrong,  it  will  be  of  no 
consequence,  since  the  opinion  of  my  brothers  must  prevail,  and 
justice  will  be  done.  After  giving  to  the  subject  the  best 
consideration  in  my  power,  I  cannot  but  entertain  the  same 
opinion  now  which  I  held  at  the  trial.  In  the  first  place,  I  think 
that  a  general  provision  for  the  separate  maintenance  of  the 
wife,  whether  the  husband  pays  or  not,  deprives  the  wife  of  the 
advantage  of  the  common  law,  and  prevents  the  husband  from 
being  sued,  either  in  assumpsit  or  debt,  for  necessaries  furnished 
to  the  wife.  And  I  also  think  in  this  case,  that  if  the  general 
law  were  not  so,  this  action  could  not  be  maintained,  because  the 
person  who  supplied  the  necessaries  was  the  very  person  with 
whom  the  covenant  was  made,  and  must  therefore  be  presumed 
to  have  trusted  the  wife  on  the  credit  of  the  deed.  Not  that  I 
think  this  makes  any  difference  in  point  of  law,  but  with  respect 
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KuBSE  to  the  remedy  there  is  this  difference,  that  the  plaintiff  has  a 
Cbaio.      short  remedy  by  action  on  the  covenant,  whereas  in  other  cases, 

the  person  famishing  the  necessaries  would  have  no  remedy,  but 
[  166  ]       must  trust  to  the  honour  of  the  wife.f    ♦    *    *    I  differ  from 

my  brothers,  but  the  judgment  of  the  Court  is  that  the  rule  be 

made  absolute. 

Rule  absolute. 


2T:.  GOGGEELET  v.   CUTHBERT. 

Feb.  10. 
(2  Bos.  &  P.  (N.  B.)  170—171.) 

r  170  ]  If  A.  indorse  a  bill,  drawn  in  bis  favour  and  accepted,  to  B.  in  order 

that  lie  may  raise  money  for  A.  by  negotiating  it,  and  B.  gives  it  to  C. 
who  puts  it  into  the  hands  of  D.  without  consideration,  two  years  after 
the  bill  is  due,  A.  may  recover  back  the  bill  from  D.  in  troyer.t 

Tbover  for  a  bill  of  exchange. 

This  case  was  tried  before  Sir  James  Mansfield,  Ch.  J.  at  the 
sittings  after  Michaelmas  Term,  when  it  appeared  that  the  bill  in 
question  was  drawn  by  one  Parnell,  in  favour  of  the  plaintiff, 
who,  having  got  it  accepted,  indorsed  it  himself,  and  put  it  into 
the  hands  of  a  person  of  the  name  of  Daponte,  for  the  purpose  of 
getting  it  negotiated,  and  raising  money  upon  it  for  the  benefit 
of  the  plaintiff;  that  Daponte,  instead  of  getting  the  bill 
discounted,  gave  it  to  his  brother,  from  whom  it  came  into  the 
hands  of  the  defendant,  without  consideration,  two  years  after  it 
became  due.  A  verdict  was  found  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  that  a  nonsuit  might  be*  entered. 

A  rule  for  this  purpose  having  accordingly  been  obtained, 

Sheplierdf  Serjt.  was  now  to  have  shewn  cause ; 

But  Best,  Serjt.  being  called  upon  to  state  his  objections, 
contended,  first,  that  the  plaintiff,  by  indorsing  the  bill,  had 
parted  with  the  legal  property  in  it,  and  could  not  therefore 
maintain  an  action  of  trover.  Secondly,  that  the  bill  itself  was 
of  no  value,  and  that  the  plaintiff  could  not  be  sued  upon  it. 

t  The  above  extract  contains  the  were  oyemiled,  it  seems  unnecessazy 

gist  of  the  opinion  of  Sir  J.  Mans-  here  to  repeat  them. — 'R.  C. 

FIELD.    The   arguments   were    de-  X  Bills  of  Exchange  Act,  1882,  a. 

veloped  at  some  length,  but  as  they  21  (2)(b). 
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Sm  James  Mansfield,  Ch.  J. :  Googbblet 

The  indorsement  of  the  bill  was  merely  for  the  purpose  of  cuthbbbt. 
enabling  Daponte  to  receive  the  money.  If  Daponte,  after 
receiving  the  bill,  had  betrayed  an  intention  of  obtaining  the 
money  and  running  away  with  it,  could  not  the  plaintiff  have 
demanded  the  bill  again  of  him  ?  and  if  he  could,  why  *can  he  [  •iTi  ] 
not  demand  it  of  any  person  into  whose  hands  it  comes 
dishonestly?  As  to  the  bill  being  worth  nothing,  it  is  of 
importance  to  the  plaintiff  to  get  it  back  again. 

Heath,  J.: 

The  delivery  of  the  bill  was  not  absolute,  but  conditional,  and 
was  in  the  nature  of  the  delivery  of  an  escrow. 

€hambr£,  J. : 

The  plaintiff  only  parted  with  a  possession  of  the  bill,  and 

enabled  another  person  to  make  the  legal  disposition  of  it.    The 

defendant  having  taken  it  after  it  was  due,  received  it  with  all  its 

infirmities. 

Rule  dUcliarged. 


C.  p.  EASTER  TERM. 


FLETCHEE  and  Others  v.  BEADDICK  and  OTHERS.t       isoe. 

(2  Bos.  &  P.  (N.  B.)  182—187.)  Jfayl9. 

If  a  ship  be  chartered  to  the  Commissioners  of  the  Navy,  as  an  armed        r  iga  1 
vessel,  and  an  injury  be  done  to  another  vessel  by  the  misoonduot  of 
the  persons  on  board  the  former,  while  a  commander  of  the  Navy  and  a 
King's  pilot  are  on  board,  an  action  for  the  injury  may  be  sustained 
against  the  owners  of  the  chartered  8hip4 

Tms  was  an  action  brought  by  the  plaintiffs  as  owners  of  a 
ship  called  The  Countess  of  Cardigan  against  the  defendants,  as 
owners  of  the  ship  Samuel  Braddick,  for  an  injury  done  to  the 
plaintiffs'  ship  on  the  4th  November,  1804,  by  the  defendants' 

t  Cited  in  the  judgment  of  Sir  J.  +  Vide  ScoU  v.  Scott,  2  Stark.  Ni. 

Hanken  in  The  Tasmania  (1888)  13  Pri.  438 ;   Nicholson  v.  Mouncey,   15 

P.  D.  110.  57  L.  J.  P.  49,  69  L.  T.  East,  384,  389;  Attomey-General  v. 

263.— E.  C.  Ca^e,  3  I^ce,  302,  308. 
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Flktgheb 

And  Others 

Bbaddick 
and  Others 


[  •ISS  ] 


ship  running  foul  of  her  as  she  lay  in  the  harbour  of  Sheemess, 
At  the  trial  before  Sir  James  Mansfield,  Ch.  J.  at  the  Guildhall 
Sittings  after  Easter  Term,  it  having  been  proved  that  the  injury 
was  occasioned  by  the  misconduct  of  the  persons  on  board  the 
defendants'  ship  in  having  too  much  cable  out,  the  only 
remaining  question  was  whether  the  ship  being  at  the  time  of 
the  accident  under  charter  to  the  Commissioners  of  the  Navy, 
who  had  put  on  board  a  Commander  in  the  Navy,  who  had  then 
the  command  of  her,  the  defendants  were  the  proper  persons 
against  whom  the  action  should  be  brought?  A  verdict  was 
found  for  the  plaintiffs,  damages  81Z.  14«.,  subject  to  the  opinion 
of  the  Court  upon  that  point. 

By  a  charter-party,  dated  17th  May,  1804,  between  the 
defendants  and  the  Commissioners  of  the  Navy,  the  defendants 
let  the  ship  to  hire  to  the  commissioners  to  serve  his  Majesty  as 
an  armed  vessel  for  home-service  for  six  months  certain,  and  so 
long  time  after  as  should  be  required.  The  following  are  the 
material  stipulations  of  *the  charter-party,  viz.  on  the  pari  of  the 
owners  of  the  ship,  the  defendants : 

That  they  should  provide  thirty-six  men  and  two  boys  for  the 
said  vessel,  being  in  the  proportion  of  fifteen  men  and  one  boy  to 
every  one  hundred  tons,  including  the  master  and  two  mates, 
and  also  a  surgeon,  if  one  could  be  procured ;  two-thirds  of  the 
men  to  be  able  seamen,  and  the  other  third  ordinary  seamen  or 
landsmen,  to  be  paid  and  victualled  at  their  charge.  That  they 
should  cause  the  said  ship  to  be  forthwith  docked,  and  .all 
suitable  repairs  to  be  done  to  her  to  make  her  fit  for  the  service 
she  was  hired  for,  and  also  supply  her  with  certain  stores  in  the 
said  charter-party  mentioned ;  carriage-guns,  carronades,  powder, 
shot,  and  small  arms,  to  be  found  by  his  Majesty.  Thai  the 
said  master  should  strictly  observe  and  execute  all  such  orders 
and  instructions  as  he  should  from  time  to  time  receive  from  the 
officer  who  should  be  appointed  to  command  the  said  vessel,  and 
that  he  and  they  would  be  liable  to  such  mulct  as  the  said 
commissioners  should  think  proper  to  inflict  for  any  neglect  or 
breach  of  orders  in  the  master  or  men. 

On  the  part  of  the  Commissioners :  To  pay  freight  at  15«.  per 
ton  per  month,  and  6L  10«.  per  month  for  each  man  of  her 
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complement.  That  in  case  the  said  ship  should  be  sunk,  taken, 
or  burnt  by  the  enemy,  whilst  she  should  be  in  his  majesty's 
service,  provided  it  should  appear  that  the  loss  of  her  did  not 
proceed  from  any  default  of  the  master  or  her  company,  the  said 
owners  should  have  and  receive  from  his  majesty  the  sum  or  the 
value  of  the  said  vessel,  according  to  an  appraisement  made 
thereof  before  her  going  to  sea,  by  such  person  or  persons  as 
should  be  appointed  thereto  by  the  said  principal  officers  and 
commissioners  (reasonable  wear  and  tear  being  first  deducted), 
axid  should  also  receive  the  full  amount  of  the  freight  that  should 
be  due  at  the  time  of  her  being  so  sunk,  taken,  or  burnt  by 
the  enemy ;  that  the  said  ^owners  should  also  be  allowed  such 
damages  as  the  ship  might  sustain  in  action  with  the  enemy, 
upon  the  particulars  being  certified  by  the  King's  officer  who 
might  command  her,  according  to  the  valuation  of  the  officers  of 
any  of  his  majesty's  yards  of  such  particular  damage.  It  was 
farther  agreed  on  the  part  of  the  owners,  the  defendants,  to  keep 
the  said  vessel  so  fitted  and  provided  for  the  service  she  was 
employed  on  that  his  majesty's  service  should  not  at  any  time 
suffer  through  the  want  of  any  thing  on  their  part,  and  to  cause 
her  to  be  cleansed  when  it  should  be  required ;  and  that  if  it 
should,  they  would  be  answerable  for  the  same  out  of  the  wages 
and  freight  of  the  said  ship,  in  such  sum  as  the  said  com* 
missioners  should  think  proper.  It  was  also  agreed,  that  if  the 
refitting  or  repairing  of  the  said  vessel,  at  any  time  during  her 
continuance  in  the  service,  should  exceed  14  days,  her  freight 
should  cease  until  she  was  again  ready  and  reported  fit  for  sea. 

At  the  time .  the  injury  happened  the  ship  continued  in  the 
King's  service  under  the  charter-party,  having  on  board  an 
officer  of  the  rank  of  commander  in  the  navy,  who  had  been  put 
on  board  by  the  Crown ;  there  was  also  on  board  a  King's  pilot, 
who  at  the  time  acted  as  such,  and  gave  orders  to  the  seamen 
accordingly.  The  master  and  crew  were  appointed  and  paid  by 
the  owners. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
action  was  properly  brought  against  the  owners,  the  present 
defendants  ?  If  the  Court  should  be  of  opinion  that  it  was,  the 
verdict  to  stand ;  if  not,  a  nonsuit  to  be  entered. 


Fletohbb 

and  Others 

V. 

Bbaddick 
and  Others. 


[  'W*  ] 
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Flktchbb 
and  Others 

Bbaddick 
and  Others. 


I  nss  ] 


[  Mse  ] 


Best,  Serjt.  for  the  plaintiflEs : 

The  defendants  being  the  owners  of  the  ship  by  which  the 
mischief  was  done,  they  are  liable,  though  that  mischief  was 
effected  in  the  execution  of  the  orders  given  by  the  captain  put 
on  board  *by  Government.  The  principle  upon  which  they  are 
liable  is,  that  the  captain  by  whom  these  orders  were  given  was 
placed  in  the  situation  which  empowered  him  to  give  these  orders 
by  the  contract  of  the  defendants.  By  enabling  Government  to 
put  their  own  captain  on  board,  the  defendants  cannot  exonerate 
themselves  from  any  mischief  done  by  their  ship  under  the 
orders  of  that  captain.  If  it  be  said  that  nothing  is  stated  on 
the  case  to  shew  that  the  defendants  had  the  control  of  the  ship, 
it  may  be  answered,  that  it  is  incumbent  on  the  owners  to  prove 
that  they  had  not  the  control ;  they  being  priind  facie  liable. 
It  is  incumbent  on  them  to  point  out  some  other  person  who  is 
liable,  if  they  are  not  so.  The  injury  having  been  occasioned  by 
there  being  too  much  cable  on  board,  the  charge  does  not  fall  on 
any  person  individually,  but  on  the  owners  of  the  ship  on  board 
of  which  there  appears  to  have  been  an  improper  execution  of  a 
proper  order,  owing  to  which  the  injury  ensued.  The  soundest 
policy  is  to  hold  the  owners  liable  in  all  cases  in  which  their 
liability  is  not  clearly  removed. 

Lens,  Serjt.  contrd  ; 

It  seems  to  be  assumed  in  the  argument  of  this  case,  that  the 
owners  of  ships  stand  in  a  different  situation  from  other  persons 
who  are  owners  of  any  other  sort  of  personal  property ;  and  that 
they  are  liable  not  only  for  the  acts  of  their  own  servants,  but 
for  the  acts  of  the  servants  of  those  to  whom  they  have  for 
temporary  purposes  surrendered  the  control  of  the  property. 
It  is  urged  that  the  master  must  not  be  looked  to  as  liable, 
because  he  may  not  happen  to  be  a  responsible  person ;  but  the 
wealth  or  poverty  of  the  individual  or  individuals  liable  by  law 
can  make  no  difference.  By  the  terms  of  the  charter-party  the 
complete  control  of  the  ship  is  put  into  the  hands  of  Government ; 
the  owners  are  liable  to  Government  for  any  misconduct  of  the 
master  or  men,  both  of  whom  are  stipulated  to  be  under  *the 
control  of  Government.    For  whom  is  the  ship  navigated  ?    For 
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Government,  certainly.  Unless,  therefore,  the  temporary  posses- 
sion and  control  of  a  ship  can  be  distinguished  from  the 
temporary  possession  of  any  other  property,  as  of  a  house 
leased  for  a  certain  time,  how  can  Government,  who  were  in 
possession  of  this  ship,  be  protected  from  liability  if  any  mischief 
happens  during  such  their  possession  ?  The  owners  here  parted 
with  the  possession  of  their  property,  and  have  created  a  special 
property  in  other  persons.  There  was  no  evidence  to  shew 
that  those  who  had  hired  this  ship  from  the  owners  had  any 
exemption  from  those  duties  which  belong  to  persons  under 

such  circumstances. 

Cur.  adi\  vulL 


Fletcher 
and  Others 

V. 

Bbaddick 
and  Others. 


On  this  day  the  opinion  of  the  Court  was  delivered  by — 


Sib  James  Mansfield,  Ch.  J. : 

The  question  in  this  case  is.  Whether  the  owners  of  the  ship 
be  Uable  to  make  good  the  injury  which  has  happened  to  the 
plaintiffs  ?  Notwithstanding  the  charter-party  entered  into 
between  the  defendants  and  the  Commissioners  of  the  Navy,  the 
ship  belonged  to  the  defendants.  It  was  navigated  by  a  master 
and  sailors  provided  by  them,  and  it  is  difficult  to  say  that  it  is 
not  to  be  considered  as  their  ship  with  regard  to  all  the  world 
except  the  Commissioners  of  the  Navy.  No  person  can  be 
supposed  to  know  of  any  private  agreement  between  the  owners 
and  the  commissioners.  As  far  as  appearances  went  the  defen- 
dants continued  the  owners  at  the  time  of  the  loss,  for  they  paid 
the  master  and  sailors  which  they  had  put  on  board.  The  only 
ground  on  which  it  can  be  contended  that  the  defendants  are 
not  liable  is,  that  although  a  master  and  crew  in  the  pay  of  the 
owners  were  in  the  possession  of  the  ship,  yet  there  was  a  superior 
officer  on  board,  whose  orders  the  master  was  bound  to  obey. 
This  brings  the  case  to  this  point,  whether  the  owners,  by  taking 
a  man  on  board  belonging  *to  those  to  whom  they  have  let  their 
ship,  can  thereby  exonerate  themselves  from  their  responsibility? 
It  appears  to  me  that  they  cannot.  The  officer  is  taken  on 
board  by  an  agreement  which  the  owners  make.  It  is  doubtful 
whether  by  obeying  the  orders  of  the  officer  it  was  meant  that 
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Flbtcheb 

and  Others 

Bbaddick 
and  Others. 


the  officer  should  see  to  the  navigation  and  direct  the  motion  of 
the  ship,  or  only  direct  to  what  place  the  ship  should  be  carried, 
for  the  purpose  of  being  employed  against  the  enemy.  The  true 
justice  of  the  case  is,  that  if  an  injury  happens  through  the 
misconduct  of  the  master  and  crew  the  owners  should  be 
liable,  but  if  by  the  misconduct  of  the  officer,  that  the  officer, 
should  be  liable.  But  how  is  a'  third  person  to  ascertain  the 
fact  ?  There  is  a  provision  in  the  charter-party,  that  if  the 
injury  does  not  happen  by  the  fault  of  the  master  or  crew,  that 
the  Crown  shall  make  satisfaction ;  and  this  is  very  reasonable 
between  the  Crown  and  the  owners.  Bef erring  the  adjustment 
of  the  damage  to  the  true  cause,  they  can  inquire  into  the 
matter  between  themselves ;  but  it  is  impossible  for  any  third 
person,  who  receives  damage,  to  inquire  whether  it  arose  from 
the  act  ot  the  master  and  crew  or  of  the  officer.  On  the  whole, 
it  appears  to  the  Court  that  this  ship,  notwithstanding  it  had  an 
officer  on  board,  is,  with  regard  to  third  persons,  to  be  considered 
as  the  ship  of  the  owners ;  and  that  they  are  therefore  answer- 
able for  damage  done  by  their  ship.  The  consequence  is,  that 
the  plaintiffs  are  entitled  to  retain  their  verdict. 

Postea  to  the  plaintiffs. 


C.  P.  TRINITY   TERM. 


1806. 
June  12. 

[206] 


KING  r.   GLOVEB. 

(2  Bob.  &  P.  (N.  B.)  206—210.) 

An  msurance  on  the  "  oommiBsion,  piiyileges,"  &c.  of  the  Captain  of 
a  ship  in  the  African  trade  is  legaL 

This  was  an  action  by  the  plaintiff  as  widow  and  representative 
of  her  husband  Capt.  Ch.  King,  who  commanded  the  ship 
JohUf  employed  in  the  slave  trade,  and  was  commenced  by  her 
for  the  recovery  of  a  loss  upon  a  policy  of  insurance  effected  by 
her  husband  "  on  his  commissions,  privileges,  &c.  as  may  be 
hereafter  valued."  The  insurance  was  "  at  and  from  Liverpool 
to  the  coast  of  Africa  and  African  islands,  and  at  and  from 
thence  to  all  ports  and  places  of  touching,  discharge,  sale,  and 
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final  destination  in  the  British  and  foreign  West  Indies,  the  Kino 
Bahamas  and  America,  all  or  either,  with  liberty  to  exchange  glovkb. 
slaves  and  goods  with  any  other  vessel  or  vessels."  The 
plaintiff  having  obtained  a  verdict  on  this  policy  at  the 
Guildhall  sittings  after  last  Hilary  Term,  a  rule  was  granted  to 
the  defendant  in  the  ensuing  term,  calling  on  the  plaintiff  to 
shew  cause  why  that  verdict  should  not  be  set  aside,  and  a 
nonsuit  or  a  new  trial  be  *had.  The  rule  was  moved  on  [  *207  ] 
several  points,  but  the  only  objection  which  it  is  material  to 
notice  here  was  one  made  to  the  plaintiffs  recovery  on  the 
ground  of  the  insurance  being  illegal  and  falUng  within  the 
authority  of  Webster  v.  De  Tastet,  7  T.  R.  157,  t  as  being  on  the 
captain's  "  commissions,  privileges,  &c."  As  to  which  descrip- 
tion of  interest  it  appeared  that  Capt.  Ch.  King,  besides  his 
wages,  was  entitled  for  his  trouble  and  attention  in  purchasing 
slaves  on  the  coast  of  Africa,  and  selling  and  disposing  of  them 
in  the  West  Indies  to  2Z.  per  cent,  on  the  gross  sales,  and  4Z.  for 
1102.  after  deducting  the  above  22.  per  cent,  and  the  other 
officers,  privileges  and  commissions ;  and  that  this  additional 
remuneration  was  the  subject  of  the  present  insurance. 

Shepherd  and  Bayley,  Serjts.  now  shewed  cause  and  con- 
tended that  the  captain's  **  commission  and  privileges  "  were 
not  wages,  but  something  in  addition  to  wages,  and  consequently 
that  such  a  remuneration  to  him  for  his  extra  trouble  and 
attention  in  the  management  and  disposal  of  the  slaves  was  a 
good  subject  of  insurance ;  they  observed  that  he  acted  in  the 
double  capacity  of  captain  and  supercargo,  for  the  former  of 
which  employments  he  received  wages,  for  the  latter  this 
additional  compensation;  and  that  whatever  doubt  might  be 
entertained  as  to  his  being  allowed  to  insure  in  one  character, 
there  could  be  none  as  to  his  being  entitled  to  insure  in  the 
other;  that  if  a  captain  was  not  permitted  to  insure  such  an 
interest  as  this,  he  ought  not  to  be  permitted,  when  he  happened 
to  be  a  part  owner,  to  insure  his  share  in  the  ship,  since  he 
might  be  supposed  to  be  likely  to  be  more  careless  of  the 
remaining  interests  in  the  ship  when  his  own   was  insured; 

t  4  B.  B.  402. 
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Krnta  and  yet  no  such  objection  could  prevail  in  law  to  such  an 
Ol^b.  insurance;  and  that  indeed  no  case  had  been  cited  to  show 
[  *208  ]      that  a  captain  of  a  ship  could  not  insure  his  wages,  though  *the 

mariners  who  stood  in  a  different  situation  were  not  permitted 

so  to  do* 

Best,  Serjt.  in  support  of  the  rule  urged,  in  answer  to  the 
argument  arising  from  the  double  capacity  which  the  captain 
was  supposed  to  fill,  viz.  that  of  captain  and  supercargo,  that 
the  plaintiff  in  his  declaration  alleged  himself  to  have  been 
*^  master  of  the  said  last-mentioned  ship ; "  and  that  the  **  com- 
mission and  privileges"  were  given  to  him,  as  wages  were  only 
for  doing  his  duty,  and  as  such  fell  within  the  rule  adopted  in 
Webster  v.  De  Tastet.  He  observed,  that  upon  principle  any 
disability  to  insure  wages,  or  any  forfeiture  of  wages  on  the 
ground  of  non-performance  of  the  voyage,  ought  rather  to  attach 
to  the  captain,  than  to  the  mariners;  and  insisted  that  this 
remuneration  for  the  care  and  disposal  of  the  slaves  resembled 
that  premium  which  had  been  held  out  by  the  Legislature  to 
captains  concerned  in  the  slave  trade,  in  case  they  carried  aU  or 
a  proportionable  part  of  the  slaves  safe  to  the  port  of  delivery, 
and  which  premium,  inasmuch  as  it  was  offered  with  a  view  to 
secure  to  the  slaves  kind  and  proper  treatment  daring  the 
passage,  clearly  could  not  be  made  the  subject  of  an  insurance 
without  violating  the  policy  of  those  laws  by  which  so  humane  a 
provision  was  enacted. 

Sib  James  Mansfield,  Ch.  J. : 

The  policy  in  this  case  is  only  against  the  perils  of  the  sea ; 
and  therefore,  if  during  the  voyage  all  the  slaves  were  to  die, 
the  captain  would  wholly  lose  his  "  commission  and  privileges," 
and  would  not  be  entitled  to  recover  any  thing  from  the  under- 
writers. If  the  policy  were  upon  the  health  of  the  slaves,  I 
think  there  would  be  considerable  force  in  the  objections  last 
made.  But  this  is  a  policy  against  the  perils  of  the  sea  only, 
[  •209  ]  which  is  an  answer  to  the  objection.  *When  the  case  of  Webster 
v.  De  Tastet  was  first  cited  to  me  at  Nisi  Prins  it  did  not  occur 
to  me  that  there  was  any  difference  in  the  rule  of  law  as  applied 
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to  the  captain  of  a  ship  and  the  mariners.  But  upon  consider-  Kikq 
ing  the  two  cases,  both  upon  principle  and  in  practice,  there  qloveb. 
does  appear  to  be  a  most  material  difference,  and  indeed  the 
chief  pay  of  captains  in  many  trades,  as,  for  instance,  the  East 
India  trade,  being  the  privilege  of  carrying  out  investments  to 
the  settlement  to  which  they  are  bound,  and  there  making  the 
best  advantage  of  them  in  their  power,  it  would  be  absurd  to  say 
that  such  investments  were  not  the  subject  of  a  legal  insurance. 
My  brother  Mabshall,  in  his  book,-|-  when  treating  this  subject, 
does  not  seem  to  have  imagined  that  the  prohibition  as  to 
insurance  of  wages  extended  to  the  captain  as  well  as  the 
seamen ;  for  he  commences  his  observations  by  these  words, 
"  to  prevent  the  desertion  of  seamen."  So  the  8  Geo.  I.  c.  27, 
was  passed  to  prevent  masters  paying  seamen  above  one  moiety 
of  their  wages  due  to  them  beyond  the  seas.  Indeed  the  regula- 
tion is  founded  altogether  on  the  marine  law,  which  does  not 
allow  the  mariners  any  wages  unless  the  ship  earn  freight,  and 
which  law  would  be  completely  evaded  if  the  mariners  could 
insure  their  wages.  Considering,  therefore,  that  a  clear  distinc- 
tion exists  in  law  with  respect  to  the  insurance  of  wages  between 
the  captain  and  the  mariners,  it  is  not  necessary  to  discuss  the 
effect  which  would  result  from  the  facts  of  this  case  as  establish- 
ing the  captain  to  have  acted  in  the  double  character  of  captain 
and  supercargo. 

BooEE,  J. : 

I  am  of  the  same  opinion.  This  policy  being  against  the 
perils  of  the  sea  and  capture,  and  not  against  the  loss  of  the 
slaves  by  death  during  the  voyage,  no  objection  arises  to  it  as 
contravening  the  policy  of  the  laws  passed  to  secure  proper  care 
and  attention  to  the  *slaves.  The  captain's  "  commission  and  [  *2io  ] 
privileges,"  therefore,  appear  to  me  to  be  the  subject  of  a 
legal  insurance. 

Chambre,  J. : 

The  common  law  follows  the  marine  law  in  not  allowing  wages 
to  be  due  till  the  safe  arrival  of  the  ship.     This  rule  applies  to 

t  [TreatiBe  on  the  Law  of  Marine  Insurance],  p.  73,  vol.  i. 
R.R. — ^VOL.   IX.  T  T 
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Eraa  the  mariners,  bat  there  is  no  decision  in  the  marine  lav 
Glover,  prohibiting  the  captain  from  recovering  his  wages  up  to  the  time 
his  ship  is  captured.  Indeed  the  captain  and  the  mariners  are 
treated  as  very  different  subjects  of  consideration  in  the  marine 
law ;  the  former  are  supposed  to  be  persons  of  trust  and  con- 
fidence with  the  owners,  and  to  be  bound  to  them  by  the  terms 
of  their  contract,  nor  is  there  any  fear  that  they  will  run  away  or 
desert ;  and  so  far  is  the  idea  of  personal  trust  and  confidence 
between  the  owners  and  the  master  carried,  that  the  latter  has 
not,  as  the  mariners  have,  the  choice  of  proceeding  against 
the  ship  in  the  Admiralty,  or  suing  at  law,  but  must  pursue 
his  remedy  at  law  ;  moreover  he  is  considered  quasi  owner 
himself,  and  liable  to  be  tried.  Indeed,  considering  that  the 
captain  may  pay  himself,  if  he  has  money  in  hand,  it  is  probable 
that  we  should  have  many  cases  in  the  books  of  actions  to 
recover  back  money  retained  by  captains  for  wages  due  before 
capture,  if  their  payment  depended,  like  that  of  the  mariners,  on 
the  safe  arrival  of  the  ship.    This  insurance,  therefore,  appears 

to  me  to  be  legal. 

Rule  discharged. 


1806.  AEEOWSMITH  v.  LE  MESUEIER 

June  13.  (2  Bos.  &  P.  (N.  R.)  211—212.) 

P     .  ^  If  a  magistrate's  warrant  be  shown  by  the  constable  who  has  the 

execution  of  it  to  the  person  charged  with  an  offence,  and  he  thereupon, 
without  compulsion,  attend  the  constable  to  the  magistrate,  and  after 
examination  be  dismissed,  it  seems  this  is  not  such  an  arrest  as  will 
support  trespass  and  false  imprisonment,  f 

This  was  an  action  of  trespass  for  assault  and  false  imprison- 
ment. At  the  trial  before  Grose,  J.  at  the  last  assizes  for  the 
county  of  Suffolk,  it  appeared  that  a  warrant  having  been  granted 
by  a  magistrate,  for  apprehending  the  plaintiff  upon  a  charge  of 
conspiracy  to  sue  out  a  fraudulent  commission  of  bankrupt,  a 
constable  went  with  the  warrant  to  the  plaintiff's  house,  and 
shewed  it  him;  that  after  conversing  some  time  with  the 
constable,  the  plaintiff  desired  to  have  a  copy  of  the  warrant, 

t  And  see  M*Cloughan  v.  Clayton,  Holt,  Ni.  Pri.  478;  Biettn  y.  Burrid^, 
3  Camp.  139. 
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Achich  the  constable  permitted  him  to  iake;  after  which  the  Abbowbhith 
plaintiff  attended  the  constable  to  the  magistrate,  and  after  being     i^  mssu- 
examined  upon  the  subject  of  the  charge,  was  dismissed,  about 
six  hours  after  the  time  when  the  warrant  was  first  shewn  to 
him ;  that  the  constable  never  touched  the  plaintiff,  and  that 
due  notice  of  the  action  had  been  given. 

The  jury  having  found  a  verdict  for  the  defendant,  a  rule  was 
obtained,  calling  on  him  to  shew  cause  why  that  verdict  should 
not  be  set  aside,  and  a  new  trial  be  had. 

On  this  day  SeUon^  Serjt.  being  called  upon  to  support  the 
rule,  contended,  that  it  was  not  necessary  that  the  plaintiff 
should  be  touched  in  order  to  constitute  an  arrest;  that  the 
plaintiff  having  gone  before  the  magistrate  in  obedience  to  the 
warrant,  must  be  considered  as  having  been  arrested,  and  con- 
sequently the  plaintiff  was  entitled  to  a  verdict. 


Sm  James  Mansfield,  Gh.  J. : 

I  can  suppose  that  an  arrest  may  take  place  without  an  actual 
touch,  as  if  a  *man  be  locked  up  in  a  room :  t  but  here  the 
plaintiff  went  voluntarily  before  a  magistrate.  The  warrant  was 
made  no  other  use  of  than  as  a  summons.  The  constable 
brought  a  warrant,  but  did  not  arrest  the  plaintiff.  How  can  a 
man's  walking  freely  to  a  magistrate  prove  him  to  be  arrested  ? 
I  think  that  the  jury  have  done  justice. 


The  other  Judges  concmTing, 


t  In  WiUiams  y.  JaneSf  Oa.  temp. 
Hard.  301,  Lord  EL^rdwicke  says,  It 
does  not  follow  that  an  arrest  cannot 
be  made  without  touching  the  person, 
for  if  a  bailiff  comes  into  a  room, 
and  tells  the  defendant  he  arrests 
him,  and  locks  the  door,  that  is  an 
arrest;  for  he  is  in  custody  of  the 
officer. 

X  In  Dalton's  Justice,  c.  170,  it  is 
said,  **If  the  constable  or  other 
officer  upon  a  warrant  received  from 
a  Justice  of  Peace,  shall  come  unto 
the  party,  and  require  or  command 
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him  to  come  or  go  before  a  Justice, 
&c.  this  is  no  arrest  or  imprison- 
ment." The  editor,  indeed,  of  the 
edition  1742,  adds,  **  bailiff  or  sheriff 
says  to  a  man,  being  present,  I  arrest 
you,  although  he  touch  him  not,  this 
is  a  good  arrest ;  and  if  the  party  go 
away,  it  is  a  rescue ; "  for  which  he 
cites  Sir  Jame$  WingfieWs  case, 
8  Oar.  1  B.  B.  This  doctrine,  how- 
ever, is  contradicted  by  the  case  of 
Genner  v.  Sparkes,  1  Salk.  79,  in 
which  the  Court  held,  that  bare 
words  would  not  make  an  arrest ;  and 

T  T  2 
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Juneli, 

[218  3 


SCOTT  V.  BOUEDILLIOKt 

(2  Bob.  ft  P.  (N.  E.)  213.) 

Bioe  is  not  oom  within  the  meaning  of  the  memorandiim  of  a  policj 
of  insurance. 

This  was  an  action  on  a  policy  of  insurance,  which  was  tried 
before  Sir  James  Mansfield,  Ch.  J.  at  the  Guildhall  Sittings  after 
Easter  Term. 

The  only  question  was,  whether  rice  was  to  be  considered  as 
com  within  the  memorandum  of  the  policy,  which  exempts  the 
underwriters  from  a  partial  loss?  and  the  usage  having  been 
proved  to  be  against  so  considering  it,  the  jury  found  a  verdict 
for  the  plaintiff. 

A  rule  having  been  obtained  calling  on  the  plaintiff  to  shew 
cause  why  this  verdict  should  not  be  set  aside. 

Best,  Serjt.  in  support  of  the  rule,  contended,  that  if  rice 
were  capable  of  being  brought  within  the  word  **  com,"  as  it  was 
liable  to  all  the  same  inconveniencies,  the  memorandum  ought 
to  be  construed  to  extend  to  it. 

But  Sir  James  Mansfield,  Ch.  J.  said,  that  in  cases  like  this 
the  common  sense  of  the  words  ought  to  decide  unless  a  clear 
usage  to  the  contrary  were  shewn ;  that  the  evidence  produced 
at  the  trial  was  all  one  way,  and  tended  to  shew  that  rice  was  not  to 
be  considered  as  com  within  the  meaning  of  the  memorandum, 
and  that  no  person  reading  the  memorandum  would  be  apprised 
that  rice  was  intended  to  be  exempted  by  it  from  partial  loss. 


The  other  Judges  concurring, 

the  Court  refused  an  attachment  for 
a  rescue  against  one  who  had  kept 
off  a  bailiff  with  a  fork  till  he  re- 
treated into  his  own  house ;  but  said, 
that  the  bailiff  might  haye  an  action 
for  the  assault.  Sir  Jamea  Wing- 
fieW$  case  is  reported  in  Qto.  Car. 
251,  and  appears  to  be  an  information 
by  the  Attorney- General  for  an 
assault  and  rescue,  in  which  it  was 
proved  upon  the  eyidenoo  that  Sir 
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James  drew  his  sword  and  wounded 
the  sheriff  grievously. 

t  Cited  in  judgment  of  Bowek, 
L.  J.,  in  Hart  v.  Standard  Marine  Im, 
Co.  (1889)  22  Q.  B.  D.  499,  58  L.  J. 
a  B.  284,  60  L.  T.  649.—R.  0. 

X  In  JfcMon  y.  Skurray,  Park,  Ins. 
12,  116,  it  was  determined,  that 
pease  and  beans  were  included  in 
the  word  •*  com." 
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WOOD  V.  TATE.  i806. 

(2  Bos.  ft  P.  (N.  B.)  247—257.)  June^^. 

By  indenture  between  A.,  B.,  and  C,  bailiffs,  and  D.,  E.,  and  F.,  r  247  1 
aldermen,  with  the  assent  of  the  burgesses  of  the  borough  of  M.  of  the 
one  part,  and  J.  S.  of  the  other  part ;  the  said  bailiffs,  aldermen,  and 
burgesses  demised  lands  to  J.  S.  for  years,  to  be  holden  of  the  said 
bailiffs,  aldermen,  and  burgesses;  and  the  deed  was  executed  by  A., 
B.,  and  C,  D.,  £.,  and  F. ;  but  not  sealed  with  the  corporation  seal; 
J.  S.  haying  paid  rents  to  the  bailiffs  as  chief  officers  of  the  borough, 
held  that  their  servant  might  make  cognizance  for  taking  a  distress 
under  a  demise  by  the  corporation,  notwithstanding  a  notice  had  been 
given  by  the  aldermen  (one  of  whom  was  a  party  to  the  indenture)  to 
pay  the  rent  to  them ;  for  the  payment  of  rent  to  the  bailiffs  admitted  a 
tenancy  from  year  to  year  under  the  corporation.! 

Repleyik.  The  defendant  made  cognizance  first  as  bailiff  of 
the  bailiffs  and  burgesses  of  the  borough  of  Morpeth,  in  the 
county  of  Northumberland,  acknowledging  the  taking  the  plain- 
tiff's goods  and  chattels  as  a  distress  for  8Z.  5«.  for  half  a  year's 
rent  ending  on  the  29th  May,  1808,  due  from  the  plaintiff  to  the 
said  bailiffs  and  burgesses  for  the  messuage  or  tenement  and 
yard  or  parcel  of  land  adjoining  thereto  in  which,  &c.  with  the 
appurtenances  held  and  enjoyed  by  the  plaintiff  as  tenant 
^thereof,  to  the  said  bailiffs  and  burgesses,  by  virtue  of  a  certain  [  ^248  ] 
demise  thereof  to  him  the  said  plaintiff,  theretofore  made  at  and 
under  the  yearly  rent  of  6Z.  10«.  payable  half-yearly,  to  wit, 
"Whitsuntide  and  Martinmas  in  every  year,  by  even  and  equal 
portions.  To  this  cognizance  the  plaintiff  pleaded  in  bar,  1st, 
That  he  did  not  enjoy  the  said  messuage  or  tenement  and  yard 
or  parcel  of  land,  in  which,  &c.  with  the  appurtenances,  as 
tenant  thereof  to  the  said  bailiffs  and  burgesses  of  the 
borough  of  Morpeth  aforesaid,  in  manner  and  form  as  the 
said  defendant  had  in  his  said  cognizance  alleged.  2ndly, 
RieriB  en  arrere,  8rdly,  That  the  said  defendant  was 
not  bailiff  to  the  said  bailiffs  and  burgesses  of  the  borough 
of  Morpeth,  and  did  not  take  the  said  goods  and  chattels 
in  the  declaration  mentioned  as  bailiff  of  the  said  bailiffs  and 

t  YoVLowedim Ecclesiastical  Commrs.  had  been  done  under  the  contract,  in 

V.  Merral  (1869)  L.  E.  4  Ex.  162,  38  Mayor  0/ Kidderminster  v.  Hardun'ck 

L.  J.  Ex.  93,  20  L.  T.  573.    Distin-  (1873)  L.  E.  9  Ex.  13,  43  L.  J.  Ex. 

^uished  on  the  ground  that  nothing  9,  29  L.  T.  612. — B.  C. 
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Wood       borgeBses  of  the  boroagh  of  Morpeth  aforesaid,  in  manner  and 
Tatb.       torm  as  the  said  defendant  in  his  cognizance  aforesaid  had 
alleged. 

On  each  of  these  pleas  in  har  an  issue  was  joined. 

There  were  other  cognizances  and  pleas,  and  issaes  joined 
thereon. 

This  cause  came  on  to  be  tried  before  Mr.  Justice  Chambre  at 
the  last  assizes  for  the  county  of  Northumberland,  when  a  yerdici 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
the  following  case. 

The  burgesses  of  the  borough  of  Morpeth,  in  the  county  of 
Northumberland,  are  a  corporation  by  prescription,  by  the  name, 
style,  and  title  of  the  bailiffs  and  burgesses  of  the  borough  of 
Morpeth,  in  the  county  of  Northumberland,  consisting  of  two 
bailiffs  and  other  officers,  and  an  indefinite  number  of  burgesse^ 
or  freemen.  The  bailiffs  and  certain  other  officers  of  the  cor- 
poration are  elected  and  sworn  into  their  respective  offices 
annually,  viz.  at  the  court-leet  and  court-baron  held  on  the  first 
[  *249  ]  Monday  next  after  Michaelmas-day.  The  bailiffs  are  the  *chief 
officers  of  the  borough ;  they  call  all  his  corporate  meetings  or 
guilds,  and  preside  at  the  same ;  they  alone  collect  and  receive 
the  rents  and  revenues  of  the  corporation.  There  are  within  the 
said  borough  seven  companies  or  fraternities,  consisting  of  an 
indefinite  number  of  burgesses  and  free  brothers.  The  free 
brothers  are  not  burgesses,  or  freemen  of  the  borough,  but  are 
merely  members  of  their  respective  companies,  and  it  is  from 
them  the  borough  is  suppUed  with  burgesses  or  freemen;  but 
when  elected  and  admitted  burgesses  or  freemen,  they  still 
continue  members  of  their  respective  companies.  Each  of  these 
seven  companies  is  governed  by  its  own  alderman,  who  is  elected 
and  sworn  into  office  at  the  head-meeting  day  of  his  company, 
held  every  year  at  a  different  time  from  and  unconnected  with 
the  court-leet  and  court-baron,  where  the  bailiffs  and  other 
officers  of  the  borough  are  elected  and  sworn  into  office.  The 
burgesses  or  freemen  of  the  borough  are  elected  by  the  several 
companies  or  fraternities  from  the  free  brothers  of  each  company 
in  certain  proportions,  viz.  The  merchants'  and  tailors'  company 
elect  4.    The  tanners  6.    The  fullers  and  dyers  8.    The  smiths. 
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eadlers,  and  armourers  8.  The  cordwainers  8.  The  weavers  8.  Wood 
And  the  skinners  and  butchers  2. — In  all  24.  The  alderman  'iln. 
presides  at  the  meeting  of  his  company  when  such  election  is 
made,  and  certifies  the  names  of  the  persons  so  elected  by  the 
company  to  the  steward  of  the  court  at  one  of  the  two  courts- 
leet  held  for  the  said  borough  in  every  year,  viz.  on  the  first 
Monday  after  the  clause  of  Easter  and  the  first  Monday  after 
Michaelmas-day ;  and  the  persons  so  certified  by  the  respective 
aldermen  to  have  been  elected  are  there  sworn  and  admitted 
burgesses  or  freemen  of  the  borough.  The  grant  of  the  12th 
March,  in  the  6th  year  of  the  reign  of  King. Edward  the  6th, 
of  certain  lands  in  Northumberland  for  the  maintenance  and 
support  of  a  master  and  usher  of  a  free  grammar  school  at 
Morpeth,  is  *to  the  bailiffs  and  burgesses  of  the  borough  of  [*250'] 
Morpeth.  The  charter  of  confirmation  of  all  the  ancient  usages, 
^  customs  and  privileges  of  the  borough  of  Morpeth,  dated  80th 
December,  15th  Charles  II.  is  to  the  bailiffs  and  burgesses  of  the 
said  borough.  The  bailiffs  and  burgesses,  at  the  time  of  making 
of  the  indenture  hereafter  mentioned,  were  seised  in  fee  of  the 
tenements  therein  mentioned,  and  such  indenture  was  made  as 
hereafter  mentioned,  (that  is  to  say) 

By  indenture,  bearing  date  the  15th  of  September,  1794,  and 
made  between  Edward  Challoner  and  Thomas  Clennell,  bailiffs 
of  the  borough  and  corporation  of  Morpeth  in  the  county  of 
Northumberland,  and  John  King,  Thomas  Bowman,  William 
Scott,  James  Thompson,  Balph  Bowman,  and  Bobert  White, 
aldermen  of  the  said  borough  and  corporation  of  Morpeth,  with 
the  assent  and  consent  of  all  the  free  burgesses  of  Morpeth  afore- 
said of  the  one  part,  and  WilUam  Wood,  of  Buller's  Green,  in  the 
parish  of  Morpeth  aforesaid,  weaver,  of  the  other  part,  It  was 
witnessed.  That  the  said  bailiffs,  aldermen,  and  burgesses,  for 
and  in  consideration  of  the  yearly  rent  and  covenants  therein 
coi^tained,  did  demise,  &c.  unto  the  said  William  Wood,  his 
executors,  administrators,  and  assigns,  certain  premises  therein 
mentioned  and  described,  (being  the  premises  is  question),  with 
the  appurtenances,  for  the  term  of  21  years  from  Martinmas  then 
next  ensuing  the  date  thereof,  yielding  and  paying  therefore 
yearly  and  every  year,  during  the  said  term  of  21  years,  unto  the 
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Wood  said  bailiffs,  aldermen,  and  bargesses,  and  their  successore,  the 
Tatb.  yearly  rent  of  62. 10«.  of  good  and  lawful  money  of  Great  Britain, 
payable  at  Whitsuntide  and  Martinmas,  by  even  and  equal 
payments.  And  in  case  the  said  yearly  rent  of  61. 10s.  should  be 
behind  and  unpaid  for  the  space  of  40  days  next  after  the  said 
days  of  payment,  the  same  being  legally  demanded,  that  then 
and  from  thenceforth  it  should  and  might  be  lawful  for  the  said 
[  *23i  ]  ^bailiiBTs,  aldermen  and  burgesses,  and  their  successors,  into  the 
said  demised  premises  to  enter  and  distrain,  &c.  &c.  There  was 
a  clause  of  re-entry,  and  several  other  covenants,  all  made  with 
the  said  bailiffs,  aldermen,  and  burgesses.  The  indenture  then 
proceeded  thus,  '*  And  the  said  bailiffs,  aldermen,  and  burgesses, 
for  themselves  and  their  successors,  did  thereby  covenant  and 
agree  to  and  with  the  said  William  Wood,  his  executors,  admin- 
istrators, and  assigns,  that  in  consideration  of  the  performing  all 
and  singular  the  covenants  and  agreements  to  be  paid,  done,  kept, 
and  performed  on  their  part,  it  should  be  lawful  to  and  for  the 
said  William  Wood,  his  executors,  administrators,  and  assigns, 
to  have,  hold,  occupy,  possess,  and  enjoy  all  and  singular  the 
thereby  demised  premises,  without  the  lawful  let,  suit,  trouble, 
or  molestation  of  them,  or  any  of  them,  or  any  of  their  successors, 
during  the  term  thereby  granted."  And  the  said  indenture  con- 
cludes thus :  ''In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  the  day  and  date  first  above  written.*'  The 
said  indenture  was  signed  and  sealed  by  the  said  bailiffs  and 
five  of  the  said  six  aldermen,  with  their  christian  and  surnames, 
and  their  private  seals  annexed,  but  the  common  seal  of  the 
borough  was  not  affixed  thereto :  it  was  duly  executed  by  the  said 
plaintiff,  being  the  said  lessee,  by  his  signing,  sealing,  and 
delivering  the  same.  The  plaintiff  being  the  said  lessee,  upon 
the  making  and  executing  of  the  said  indenture,  entered  into  the 
said  demised  premises,  with  the  appurtenances,  and  was  pos- 
sessed of  and  enjoyed  the  same  until  the  time  of  making  the 
above-mentioned  distress.  The  sum  of  three  pounds  and  five 
shillings,  for  half  a  year  of  the  said  rent  of  the  said  demised 
premises,  with  the  appurtenances,  at  Whitsuntide  one  thousand 
eight  hundred  and  three,  became  due  and  payable  from  the 
plaintiff  under  and  by  virtue  of  the  same  indenture ;  and  until 
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;and  at  the  time  of  making  the  said  distress,  was  and  still  is  in  Wood 
$irrear  and  unpaid.  *The  rent  that  had  before  accrued  due  was  tIti^ 
-always  paid  by  the  plaintiff  to  the  bailiffs  of  the  said  borough  for  [-  *252  ] 
the  time  being.  On  the  third  day  of  September  one  thousand 
•eight  hundred  and  three,  notice  in  writing  was  signed  by  James 
Bowman,  Thomas  Clennell,  John  Daglish,  Robert  Creighton, 
John  Singleton,  Nicholas  Henderson,  and  Francis  Singleton,  the 
then  aldermen  of  the  above-mentioned  companies  or  fraternities, 
at  a  meeting  called  by  those  aldermen  as  a  common  guild,  but 
without  the  concurrence  of  the  bailiffs,  and  for  which  reason  the 
bailiffs  did  not  attend  it,  although  they  had  notice,  and  was  on 
that  day  given  so  signed  to  the  plaintiff  to  pay  the  rent  due  at 
Whitsuntide  then  last  to  them  the  said  aldermen,  or  to  whom 
they  should  appoint.  Thomas  Clennell,  who  signed  the  above 
notice,  was  the  Thomas  Clennell  mentioned  in,  and  a  party  to 
the  above  indenture  of  lease.  In  consequence  of  this  notice  the 
plaintiff  refused  to  pay  that  rent  to  the  bailiffs  of  the  said 
borough :  and  on  the  twenty-eighth  of  the  same  September  the 
distress  was  made. 

The  seven  aldermen  who  signed  the  above  notice  were  the 
aldermen  of  the  respective  fraternities  above-mentioned,  not  only 
at  the  time  of  signing  thereof  but  also  at  the  time  when  the  last- 
mentioned  half-year's  rent  became  due,  and  at  the  time  of  the 
distress,  Benjamin  Woodman  and  Robert  Nevins,  who  then  and 
at  those  times  were  the  bailiffs  of  the  said  borough  in  the  latter 
end  of  August  one  thousand  eight  hundred  and  three,  gave  a 
verbal  authority  to  Mr.  Henry  Brumell,  attorney  at  law,  to 
distrain  for  this  rent,  who  then  told  them  that  he  had  applied  to 
the  defendant  for  that  purpose,  which  they  approved  of. 

The  usage  with  respect  to  the  custody  of  the  common  seal  of 
the  borough  has  been  and  is  as  follows :  The  common  seal  is 
kept  in  a  chest  or  hutch  belonging  to  the  corporation,  called  the 
corporation  hutch,  which  is  locked  with  seven  locks,  the  keys  of 
which  are  kept  by  the  seven  aldermen,  each  of  them  keeping  the 
key  of  a  different  *lock.  The  bailiffs  keep  the  key  of  the  door  of  [  •253  ] 
the  room  in  which  the  hutch  is  deposited  and  locked,  and  the 
aldermen  cannot,  without  violence,  in  fact  enter  the  same  room 
^thout  the  consent  of  the  bailiffs,  nor  can  the  bailiffs  in  fact  got. 
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Wood       without  violence,  at  the  contents  of  the  corporation  hatch.    The 
Tatb.       sddennen  attend  the  conrt-leet,  not  only  as  suitors  to  those 
courts,  which  they  and  all  the  other  hurgesses,  when  resident 
within  the  borough,  are,  but  also  for  the  purpose  of  certifying, 
and  there  they  do  severally  certify  to  the  steward  of  the  said 
courts  the  names  of  the  free  brothers  who  have  been  recently 
elected  of  their  respective  companies  or  fraternities  for  burgesses 
'    or  freemen.    With  respect  to  the  bailifb  accounting,  when  they 
go  out  of  office,  for  the  receipts  and  disbursements,  it  appears 
from  the  book  of  the  corporation,  by  the  entries  thereof  from  the 
year  1576  to  the  year  1791,  both  inclusive,  that  in  98  years,  at 
various  periods  of  that  time,  they  accounted  with  the  succeeding 
bailiffs,  no  other  person  being  described  as  present ;  and  in  75 
years,  at  various  periods  also  of  that  time,  they  accounted  in 
some  instances  with  the  succeeding  bailiffs,  in  the  presence  of  the 
aldermen,  and  in  other  instances  with  the  succeeding  bailiffs  and 
the  aldermen  and  others,  and  in  some  instances,  from  the  year 
1752  till  the  year  1791,  the  accounts  were  signed  as  allowed, 
sometimes  by  the  bailiffs  only,  and  sometimes  by  the  bailiffs  and 
aldermen,  who  were  present ;  and  on  such  their  accounting  in 
the  following  years,  (that  is  to  say),  1598,  1608,  1609,  1613, 
1616,  1617,  1618,  1763,  1766,  and  from  thence  in  every  year 
until  and  in  the  year  1774,  and  also  in  the  year  1777,  and  from 
thence  in  every  year  until  and  in  the  year  1791,  the  balance  is 
stated  in  the  entries  in  that  book  either  to  be  put  into  the  cor- 
poration hutch  or  paid  to  the  succeeding  bailiffs,  for  the  town's 
use.     The  following  entry  also  appears  in  that  book,  with  the 
[  *254  ]      names  of  two  persons  ^described  bailiffs,  and  five  others  described 
aldermen,  (that  is  to  say),  ''  16th  March,  1671,  Memorandum^ 
that  the  day  and  year  above-said,  at  a  meeting  of  the  bailiffis  and 
aldermen,  and  the  burgesses,  in  the  Tolbooth,  it  was  unanimously 
agreed  upon,  that  the  bailiffs,  every  year  at  St.  Andrew's  day, 
after  they  are  out  of  their  office,  shall  give  to  the  succeeding 
bailifiiB  and  aldermen  and  burgesses  a  true  and  just  account  of 
all  monies  received  in  their  year.    As  witness  our  hands."    But 
this  entry  is  made  in  a  part  of  the  book  distinct  from  the  other 
entries ;  and  the  entries  for  the  next  ten  succeeding  years  are  of 
accounting  before  the  bailiffs  only  for  the  town's  account. 
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The  question  for  the  opinion  of  the  Coort  was,  Whether  the       Wood 
plaintifiF  was  entitled  to  a  verdict  on  the  above  issues  ?    If  not,  a       tats. 
verdict  was  to  be  entered  upon  all  or  any  of  the  above  issues  as 
the  Court  should  think  the  said  parties,  or  either  of  them, 
entitled. 

Best,  Serjt.  for  the  plaintiff : 

The  question  intended  to  be  raised  by  this  action  is,  Whether 
the  aldermen  of  the  borough  of  Morpeth  have  any  right  to  in- 
terfere in  the  letting  of  the  premises  upon  which  this  distress 
was  taken  ?  But  as  it  appears  that  the  aldermen  are  parties  to 
the  lease  under  which  the  plaintiff  took  the  premises,  and  the 
rent  is  therein  reserved  to  them,  all  argument  upon  the  respec- 
tive rights  of  the  different  members  of  the  corporation  seems  to 
be  precluded,  since,  without  the  concurrence  of  the  aldermen,  no 
distress  can  be  taken. 

(The  GouBT  observed,  that  the  lease  not  being  under  seal  of 
the  corporation  was  not  valid,  and  that  the  corporate  name  was, 
"the  bailiffs  and  burgesses  of  the  borough  of  Morpeth,"  under 
whom  the  defendant  made  cognizance.) 

The  lease  under  which  the  plaintiff  took  the  premises  is  stated  to 
have  been  made  with  the  assent  and  consent  "  of  the  bailiffs  and 
burgesses."  Payment  of  *rent  to  any  person,  makes  him  who  [  *256  ] 
pays  tenant  to  him  who  receives,  and  in  this  case  rent  has 
hitherto  been  paid  to  the  corporation ;  nor  does  that  payment 
cease  till  some  of  those  persons  who  joined  in  the  lease  under 
which  the  plaintiff  took,  gave  him  notice  not  to  pay.  In  order 
to  recover  upon  these  issues  the  defendant  must  make  out  that 
the  plaintiff  is  tenant  to  those  who  directed  the  distress  to  be 
taken.  Now  supposing  the  plaintiff  not  to  be  tenant  under  the 
lease,  but  only  by  payment  of  rent ;  still  the  rent,  though  paid 
to  the  bailiffs,  has  been  paid  to  them  as  officers  of  the  corpora- 
tion under  which  the  plaintiff  held,  and  does  not  warrant  the  at- 
tempt now  made,  viz.  to  construe'  the  payment  of  rent  to  the 
bailiffs  in  one  character,  as  a  payment  to  them  in  another  char- 
acter.   If  B.,  C,  and  D.,  join  in  leasing,  they  must  also  join  in 
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Wood  taking  a  distress.  Here  the  plaintiff  has  been  in  the  occupation 
Tate  ^^  premises  belonging  to  the  corporation,  and  has  paid  his  rent 
to  the  proper  persons,  supposing  him  tenant  to  the  corporation, 
and  holding  immediately  under  them.  If  A.  hold  land  of  B.,  C, 
D.,  and  E.,  and  pay  his  rent  to  B.  and  C.  he  does  not  thereby 
acknowledge  himself  tenant  to  B.  and  C,  but  to  B.,  C,  D.,  and 
E.  The  reddendum  in  the  lease  is  to  the  "bailiffs,  aldermen, 
and  burgesses." 

LenSy  Serjt.  contra,  was  stopped  by  the  Court. 

Sir  James  Mansfield,  Ch.  J.  : 

This  is  a  sadly  perverted  case,  and  brought  here  with  a  view 
which,  as  the  facts  now  stand,  cannot  be  attained.  It  is  a  con- 
test between  two  parties  in  the  corporation  ;  but  the  only  ques- 
tion to  which  we  can  address  our  attention  is.  Whether  there  be 
enough  stated  to  enable  us  to  say,  that  the  distress  has  been  pro- 
perly made?  The  name  of  the  corporation  appears  to  be  "  the 
bailiffs  and  burgesses  of  the  borough  of  Morpeth,"  and  the 
[  ♦256  ]  bailiffs  are  the  persons  *whose  duty  it  is  to  collect  and  receive 
the  rents  of  the  corporation.  The  aldermen,  it  is  true,  are 
parties  to  the  lease,  and  the  reddendum  is  to  them,  as  well  as 
*'  the  baiUffs  and  burgesses,"  but  it  is  to  them  in  their  corporate, 
and  not  in  their  individual  capacity  ;  for  it  is  to  them  and  their 
"  successors,"  not  "  their  heirs,  executors,  and  administrators." 
The  lease,  indeed,  throughout  every  part  appears  to  have  been 
intended  as  a  corporation  lease,  though,  when  the  parties  exe- 
cute, by  mistake  they  affix  their  private  seals  instead  of  affixing 
the  corporation  seal.  Up  to  this  time  the  rent  that  has  accrued 
has  been  paid  to  the  bailiffs  of  the  borough.  The  usage  of  the 
borough  with  respect  to  the  mode  of  keeping  the  corporation 
seal  is  stated  on  the  case,  and,  consistently  with  that  usage,  the 
bailiffs  may  have  a  right  to  lease  the  lands  of  the  corporation, 
though  to  a  certain  degree  under  the  control  of  the  aldermen. 
Clearly  the  introduction  of  the  aldermen  into  this  lease  was  a 
blunder.  This  being  the  case,  I  can  only  consider  this  to  have 
been  intended  to  be  a  corporation  lease  of  corporation  lands  to 
the  plaintiff,  and  to  have  been  executed  in  a  blundering  manner. 
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The  plaintiff  has  entered  and  paid  his  rent  from  time  to  time  to       Wood 
the  bailiffs  of  the  borough,  who  are  the  proper  persons  to  receive       tatk. 
it.    The  lease  then  being  void  in  consequence  of  the  blunder  in 
the  mode  of  its  execution,  is  not  the  plaintiff  tenant  from  year  to 
year  ?  And  half  a  year's  rent  being  now  due,  have  not  the  cor- 
poration a  right  to  distrain  for  that  rent  ?  That  appears  to  me 
to  be  the  plain  result  of  all  the  facts  stated  in  the  case.     Suppos- 
ing the  lease  to  have  been  properly  executed,  the  only  question 
would  be,  whether  the  introduction  of  the  names  of  those  persons 
who  happened  to  be  aldermen  of  the  borough  at  the  time  of  the 
execution  .would  make  the  lease  void  ?    As  at  present  advised,  I 
think  all  that  is  introduced  about  the  aldermen  might  be  rejected 
as  surplusage ;  and  if  so,  the  result  would  be  *the  same  as  it      [  *257  ] 
will  be  from  our  considering  the  lease  void,  and  the  tenancy  as  a 
tenancy  from  year  to  year,  with  half  a  year's  rent  due. 

RooEE,  J. : 

I  am  of  the  same  opinion.  Supposing  the  bailiffs  and  bur- 
gesses to  have  granted  a  lease,  and  the  aldermen  to  have  refused 
to  allow  the  corporation  seal  to  be  affixed,  might  they  not  have 
been  compelled  by  inandavivs  ?  The  question  intended  to  be 
brought  before  us  is,  Whether  the  aldermen  are  an  integral  part 
of  the  corporation  or  not  ?  That  question  we  cannot  decide  upon 
this  case.  The  rent  has  been  received  from  this  plaintiff  during 
the  space  of  eleven  years,  and  now  the  aldermen  want  to  put 
their  negative  on  its  being  received  as  heretofore. 

Chambre,  J. : 

This  case  does  not  bring  before  us  the  question  that  was  in- 
tended to  be  raised,  nor  do  I  see  how  that  question  could  be 
brought  before  us  in  such  an  action.  The  only  question  at  pre- 
sent to  be  decided  is,  Under  whom  the  plaintiff  holds  as  tenant 
of  the  premises  upon  which  the  distress  has  been  taken  ?  It  has 
been  contended,  that  he  holds  under  the  aldermen ;  but  that  is 
contrary  to  all  the  facts  stated  in  the  case.  Hitherto  he  has 
paid  his  rent  to  the  persons  whose  duty  it  is  to  collect  the  cor- 
poration rents.  Possibly  the  aldermen  may  have  the  power  to 
control  the  use  of  the  corporation  seal,  but  when  used  the  lease 
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Wood  belongs  to  the  principal  officers  of  the  corporation.  It  is  enough 
Tate.  however  to  say,  we  can  see  a  tenancy  from  year  to  year  under 
the  corporation.  It  matters  not  what  other  persons  have  signed 
the  lease,  if  it  be  signed  by  the  proper  officers.  I  agree  with  my 
LoBD  Chief  Justice  and  my  brother  Booke  in  thinking,  that  in 
this  case  the  material  issues,  viz.  those  on  the  recognizance, 
must  be  entered  for  the  defendant.  The  other  issues  will  be  for 
the  plainti£f. 


C.  p.  MICHAELMAS  TERM. 


1806.  EAEDLY  V.  PRICE. 

^^^'  (2  Bos.  &  P.  (N.  E.)  333—334.) 

[  333  ]  Indebitaiua  (usumpait  for  board,  schooling,  clothes,  &c.  with  a  ooiint  on 

a  quantum  meruit  for  the  same,  and  also  a  count  stating  that  in  considera- 
tion that  the  plaintiff  had  taken  J.  W.  as  a  scholar  into  an  academy  kept 
hj  him,  and  that  he  had  left  it  without  having  given  dae  notice,  the 
defendant  promised  to  pay  so  much  as  the  plaintiff  reasonably  deserved 
to  have;  held  that  under  these  counts  the  plaintiff  was  entitled  to 
recover  for  a  quarter  over  the  time  which  J.  W.  stayed  on  the  ground 
of  a  quarter's  notice  not  having  been  given,  that  being  one  of  the  teims 
upon  which  he  was  taken. 

Indebitatus  assumpsit. 

The  first  count  was  for  board,  schooling,  clothes,  meat,  drink, 
washing,  lodging,  books,  and  other  necessaries,  furnished  to  one 
James  Wyatt  at  the  request  and  on  the  credit  of  the  defendant, 
and  for  work  and  labour  in  instructing  and  teaching  the  said  J. 
W.  divers  kinds  of  literature  and  learning  at  the  request  of  the 
defendant.  The  second  count  was  on  a  quantum  meruit  thereon. 
The  third  count  stated,  that  in  consideration  that  the  plaintiff  at 
the  request  of  the  defendant  had  received  and  taken  J.  W.  as  a 
scholar  into  a  certain  school  or  academy  kept  by  the  plaintiff, 
and  that  J.  W.  had  left  the  same  without  giving  diie  notice  in 
that  behalf,  the  defendant  promised  to  pay  the  plaintiff  so  much 
money  as  he  therefore  reasonably  deserved  to  have.  There  were 
also  general  counts  for  work  and  labour,  and  for  money  had  and 
received. 
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The  cause  was  tried  before  Sir  James  Mansfield,  Gh.  J.  at  the  Eabdly 
Westminster  sittings  after  last  Hilary  Term ;  when  the  terms  of  psiqb. 
the  plaintiffs  school  were  given  in  evidence,  by  which  it  ap- 
peared, that  302.  a  year  were  to  be  paid  for  each  scholar ;  and  at 
the  foot  of  the  terms  was  added  this  stipulation,  ''a  quarter's 
notice  is  required  to  be  given  before  the  removal  of  any  young 
gentleman  from  school,  or  to  pay  for  a  quarter."  James  Wyatt 
having  been  removed  without  notice,  the  plaintiff  claimed  a  right 
to  recover  72.  10«.  pursuant  to  the  above  stipulation.  On  the 
part  of  the  defendant  it  was  objected,  that  no  damages  could  be 
recovered  upon  the  general  counts,  but  for  what  had  been 
Actually  furnished,  and  that  there  was  no  special  count  in  the 
declaration  so  framed  as  to  meet  the  plaintiffs  demand.  The 
Chief  Justice  over-ruled  the  objection,  and  a  verdict  was  found 
for  the  plaintiff. 

Besty  Serjt.  now  moved  for  a  new  trial,  and  renewed  the  ob-  [  334  ] 
jection  which  had  been  made  at  Nisi  Prius^  insisting  that  the 
plaintiff  under  an  implied  contract  could  only  recover  for  the 
board,  lodging,  &c.  actually  supplied  to  J.  W.  during  the  time 
that  he  was  at  school,  and  that  if  he  were  entitled  to  any  thing 
more,  it  must  be  by  virtue  of  some  express  contract  which  ought 
to  be  stated  on  the  declaration ;  that  the  contract  stated  on  the 
declaration  was  to  pay  for  things  actually  furnished,  but  that  the 
contract  insisted  upon  was  to  pay  for  something  which  had  never 
been  had. 

Sib  James  Mansfield,  Ch.  J. : 

The  terms  of  the  school  are,  that  802.  a  year  shall  be  paid  ; 
but  that  if  the  scholar  be  taken  away  without  notice,  an  addi- 
tional quarter  shall  be  paid  ;  still,  however,  the  thing  to  be  paid 
for  is  that  which  has  been  supplied.  The  price  for  half  a  year  is 
152.,  but  if  at  the  end  of  half  a  year  the  scholar  is  taken  away 
without  a  quarter's  notice,  the  price  for  the  half  year  is  to  be 
152.  and  72.  10^.  These  are  the  terms  upon  which  the  plaintiff 
agreed  to  supply  his  scholars.  The  moment  that  the  scholar 
was  taken  away  without  notice,  the  master  was  entitled  to  be 
paid  the  additional  quarter,  which  shews  that  the  additional 
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Eabdly     price  was  for  the  things  previously  famished.    I  am  therefore 
Pbick.      clearly  of  opinion,  that  the  case  is  within  this  declaration. 

BooEE,  J. : 
I  am  of  the  same  opinion. 

Ghambbb,  J. : 

The  contract  in  this  case  being  no  longer  execatory  at  the 
time  when  the  demand  arose,  the  objection  founded], upon  the 
stipulation  being  matter  of  special  contract  does  not  apply. 

Best  took  nothing  by  his  motion. 


1806.  HODGSON  V.  MALCOLM. 

^''^'  "•  (2  Boe.  &  p.  (N.  E.)  336—340.) 

r  33^  1  In  moring  a  ship  from  one  part  of  a  harbour  to  another  it  became 

necessary  to  send  two  of  the  crew  on  shore  to  make  fast  a  new  line  and 
cast  off  the  rope  by  which  the  ship  was  made  fast ;  those  two  men  being- 
immediately  impressed  and  carried  away,  and  not  being  allowed  by  the 
press-gang  to  cast  off  the  rope  in  question,  the  ship  in  consequence 
thereof  went  ashore  and  was  lost:  held  a  loss  by  perils  of  the  sea 
within  the  policy. 

This  was  an  action  on  a  policy  of  insorance  in  the  usual  form 
upon  the  ship  Dolly  at  and  from  Plymouth  to  Sunderland.  In 
the  first  count  of  the  declaration  it  was  averred,  that  the  Dolfy 
during  her  abode  at  Plymouth  was  by  the  perils  of  the  seas,  and 
by  force  and  violence  of  the  winds  and  waves  greatly  broken, 
shattered,  strained,  damaged,  stranded,  and  wholly  lost.  In  the 
second  count  it  was  averred,  that  the  said  ship  during  her  abode 
at  Plymouth,  by  the  perils  of  the  seas  and  strong  tempestuous 
weather,  and  the  force  and  violence  of  the  winds  and  waves, 
ran  aground,  and  was  greatly  broken,  shattered,  strained, 
damaged,  stranded,  and  wholly  lost. 

At  the  trial  before  Sir  James  Mansfield,  Ch.  J.  at  the  Guildhall 
sittings  after  last  Hilary  Term,  it  was  agreed  that  the  protest  of 
the  master,  mate,  and  a  seaman  of  the  Dolly,  dated  the  19th  of 
April,  1805,  should  be  read  as  evidence  of  the  facts  therein 
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stated.  The  following  is  an  extract  of  so  much  of  the  protest  as  Hodgson 
detailed  the  *  facts :  "That  they  the  appearants  sailed  in  the  malcol&t. 
said  vessel  from  Sunderland  on  the  14th  of  March  last,  with  a  p  «337  ^ 
cargo  of  coals  bound  therewith  to  the  port  of  Plymouth,  where 
they  arrived  on  the  21st  of  the  same  month,  and  afterwards 
discharged  a  part  of  their  cargo  at  Stonehouse,  alongside  the 
town  quay  there.  That  having  to  discharge  the  remainder  of 
their  cargo  in.  Sutton  Pool,  at  Plymouth,  they  the  said  appear- 
ants on  the  4th  instant,  at  6  o'clock  p.  m.  took  a  pilot  on  board 
to  transport  the  said  vessel  with  the  remainder  of  the  cargo  to 
Sutton  Pool  for  that  purpose,  and  warped  her  down  to  the 
entrance  of  Stonehouse  Gut  in  their  way  thither ;  whereupon 
the  pilot  sent  two  of  the  crew  ashore  in  the  ship's  boat  to  make 
fast  another  line  to  the  shore,  and  to  cast  off  their  former  fast, 
who  were  immediately  impressed  by  some  officers  in  his 
Majesty's  service  in  sight  of  the  ship:  that  thereupon  the 
said  appearant,  the  master,  particularly  desired  the  officers  to 
suffer  the  men  to  cast  off  the  rope,  and  to  send  off  the  boat  to 
the  ship  (being  the  only  one  belonging  to  her),  but  they  would 
not  do  either,  and  gave  no  answer,  and  carried  away  and  kept 
the  men  for  three  quarters  of  an  hour,  when  they  were  sent 
back  again  to  the  ship.  That  in  consequence  of  the  rope  not 
being  cast  off  by  the  means  aforesaid,  the  bows  of  the  vessel 
were  checked  and  she  went  ashore,  nearly  at  high  water,  where 
she  grounded.  That  the  said  appearant,  the  master,  afterwards 
procured  lighters  to  lighten  the  said  vessel  by  taking  out  a  part 
of  her  cargo  for  the  purpose  of  floating  her,  by  which  means 
they  got  her  off,  but  the  said  vessel  in  consequence  of  being 
ashore  has  strained  very  much,  and  made  a  great  deal  of 
water." 

No  other  evidence  being  given,  the  defendant's  counsel 
objected,  Ist,  Thai  the  loss  did  not  arise  from  the  perils 
insured  against;  and  2ndly,  Thai  it  did  not  arise  from  any 
peril  of  the  sea,  as  averred  in  the  declaration ;  and  the  Chief 
Justice  being  of  this  opinion  nonsuited  the  plaintiff. 

A  rule  having  been  obtained  calling  on  the  defendant  to       [338} 
shew  cause  why  this  nonsuit  should  not  be  set  aside,  and  a  new 
trial  be  had, 

B.E. — ^YOL.  IX.  u  u 
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flODosoK  Best,  Sent,  shewed  caose,  and  contended  that  the  loss 

Malcolm  appeared  by  the  protest  to  have  been  occasioned  by  the  im- 
proper conduct  of  the  persons  on  shore  in  not  permitting  the 
rope  to  be  cast  off;  that  the  midennriters  were  not  answer- 
able for  the  misconduct  of  the  officer,  against  whom  the  plaintiff 
might  bring  an  action ;  and  that  at  all  events  the  loss  which 
had  arisen  from  negligence  or  misconduct,  was  not  attributable 
to  the  perils  of  the  seas  according  to  the  averment  in  the 
declaration. 

Bayley,  Seijt.  in  support  of  the  rule : 

The  loss  is  to  be  attributed  to  the  perils  of  the  seas.  It  ought 
to  be  assigned  to  the  immediate  cause,  and  the  immediate  cause 
in  this  case  was  the  water  which  drove  the  vessel  on  shore.  If  a 
ship  be  lost  in  the  course  of  navigation  through  the  negligence 
of  the  master,  the  loss  does  not  the  less  arise  from  the  perils  of 
the  sea :  though  the  assured  cannot  recover  on  account  of  his 
implied  undertaking  that  the  master  shall  do  his  duty.  Suppose 
the  men,  instead  of  being  impressed  had  been  struck  dead  by 
lightning,  in  consequence  of  which  the  ship  had  gone  on  shore  : 
the  loss  would  not  be  considered  as  occasioned  by  lightning,  but 
by  the  perils  of  the  sea.  Suppose  a  ship  to  be  insured  against 
all  the  ordinary  perils  except  fire,  and  to  be  driven  by  a  storm 
from  her  moorings  against  another  vessel  on  fire,  and  burned, 
or  the  cables  to  be  burned,  and  the  ship  driven  on  shore :  in  the 
former  case  the  assured  could  not  recover  for  the  damage  by 
fire,  and  in  the  latter  he  might  recover  for  the  stranding.  If  a 
ship  be  driven  by  a  storm  on  the  enemy's  coast  and  captured, 
the  plaintiff  must  declare  for  a  loss  by  capture.  Here  the 
regulation  of  the  vessel  depended  upon  the  rope  as  well  as 
the  winds  and  waves;  and  in  consequence  of  the  rope  not 
1*339]  being  *cast  off,  the  winds  and  waves  operated  upon  the 
vessel  and  drove  it  on  shore.  This  was  therefore  a  loss  im- 
mediately by  a  peril  of  the  sea,  and  consequently  the  under- 
writers are  liable.  If  the  officer  be  answerable  for  any  mis- 
conduct of  his  which  was  the  original  cause  of  the  loss,  the 
underwriters  may  have  an  action  against  him  in  the  name  of 
the  assured. 
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After  the  argument  of  this  case  it  stood  over  for  the  opinion  of     Hodgsok 
the  Court,  and  now  on  this  day,  Malcolm. 

Sir  James  Mansfield,  Gh.  J.  said  : 

In  this  case  the  ship  was  driven  on  shore  by  the  force  of  the 
wind  only,  because  the  rope  was  not  cast  off.  The  assured 
contend  that  this  omission  was  not  through  the  negligence  of 
those  for  whom  they  are  answerable,  for  that  they  attempted  to 
do  what  was  proper  to  be  done,  but  were  prevented  from  doing 
it  by  the  interference  of  the  press-gang.  But  why  are  the 
underwriters  to  be  answerable  for  this  interference  of  the 
press-gang?  It  was  the  duty  of  the  captain  and  crew  to  do 
that,  which  not  having  been  done,  gave  rise  to  the  accident. 
Looking  at  the  case  in  this  point  of  view,  it  struck  me  that  the 
peril  by  which  the  ship  was  lost  was  not  a  peril  against  which 
the  underwriters  insured.  As  between  the  assured  and  the 
underwriters,  the  omission  to  do  that  which  it  was  the  duty  of 
the  captain  and  crew  to  have  done  may  be  deemed  negligence, 
though  not  as  between  the  ship-owners  and  those  whose  goods 
were  on  board.  Suppose  a  press-gang  were  to  take  out  of  a 
ship  at  sea  every  sailor,  the  consequence  would  be  that  the  ship 
would  be  lost,  and  yet  I  doubt  whether  the  underwriters  would 
be  liable  in  such  a  case.  The  argument  on  behalf  of  the  assured 
is,  that  the  loss  does  not  arise  immediately  from  the  press-gang 
but  from  the  waves ;  I  cannot,  however,  as  at  present  advised, 
consider  this  a  loss  for  which  the  underwriters  are  liable. 

Heath,  J. :  [  3iO  ] 

I  differ  in  opinion  with  my  Lord  Chief  Justice,  and  so  do  my 
two  brothers,  consequently  there  must  be  a  new  trial.  It  will 
not  therefore  be  necessary  for  me  to  state  the  grounds  upon 
which  I  think  this  a  loss  within  the  policy. 

Eooee,  J. ; 

Although  the  peril  by  which  the  ship  was  lost  may  have  been 
occasioned  by  the  act  of  the  press-gang,  still  the  peril  by  which 
she  was  lost,  and  of  which  the  assured  complains,  is  the  peril  of 
the  sea. 

u  u  2 
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MALcouf.  The  underwriters  are  liable,  unless  they  can  impute  negligence 
to  those  who  had  the  care  and  management  of  the  ship.  Now 
in  this  case  no  blame  rests  with  them,  for  they  could  not  resist 
the  force  of  the  press-gang.  They  were  about  to  do  all  that  was 
right  to  be  done,  but  were  prevented  by  an  irresistible  force. 
Indeed  the  press-gang  is  not  the  necessary  cause  of  the  loss ;  for 
supposing  all  the  hands  to  be  taken  out  of  a  ship  at  sea,  still  the 
ship  might  be  picked  up  and  saved.  An  act  of  that  kind  there- 
fore is  not  the  inevitable  cause  of  the  loss. 

The  GouBT  were  about  to  make  the  rule  absolute  for  a  new 
trial,  but  after  some  conversation  directed  the  nonsuit  to  be  set 
aside,  and  a  verdict  to  be  entered  for  the  plaintiff. 


1806.  POWELL  V.  LAYTON.f 

^^''^-  ^^-  (2  Boa.  &  P.  (N.  R.)  365—374.) 

r  ^^g-  1  To  an  acfcLon  on  the  case  in  tke  form  of  tort  against  one  of  several 

joint  owners  of  a  ship  for  not  safely  conyeying  goods  which  had  heen 
deliyeied  to  him  by  the  plaintiff  for  that  purpose,  the  defendant  may 
plead  in  abatement  that  the  goods  were  delivered  to  him.  and  hii 
partners  jointly,  and  that  his  partners  are  not  sued. 

The  declaration  in  this  case  was  as  follows:    *'For  that 
whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  the  said  plaintiff,  at 
the  special  instance  and  request  of  the  said  defendant,  had 
caused  to  be  delivered  to  the  said  defendant  divers  goods  and 
merchandizes,  to  wit,  two  tons  of  pepper  of  him    the    said 
plaintiff,  of  the  value  of  500Z.  to  be  carried  and  conveyed  by  liim 
the  said  defendant  on  board  of  a  certain  ship  or  vessel  of  the 
said  defendant  called  the  General  Moore,  then  in  the  river 
Thames,  to  wit,  at,  &c.  and  then  bound  for  parts  beyond  the 
seas,  to  wit,  for  Naples  and  Messina,  and  there  at  Naples  to  be 
delivered  in  the  like  good  order  and  well-conditioned,  all  and 
every  the  dangers  and  accidents  of  the  seas  and  of  navigation  of 
whatever  nature  or  kind  soever  excepted,  unto  order,  for  certain 

t  Discussed  in  Foxzi  y.  Shipion     at  the  end  of  Buddie  v.   TTilisan,  3 
(1S38)  8  Ad.  &  M.  963.    See  note     B.  B.  206.— R  C. 
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freight  to  be  therefore  paid  to  the  said  defendant ;  and  although      Powell 
the  said  defendant  took    and    received    the    said  goods    and     layton. 
merchandizes  to  carry,  convey,  and  deliver  the  same  as  afore- 
said, and  although  a  reasonable  time  for  the  carriage  and  con- 
veyance and  delivery  thereof  had  long  since  elapsed,  to  wit,  at, 
&c.  and  although  the  dangers  and  accidents  of  the  seas  and  of 
navigation  of  any  nature  or  kind  whatsoever  did  not  prevent  the 
carriage,  conveyance,  and  delivery  of  the  same;  yet  the  said 
defendant,  not  regarding  his  duty,  did  not  within  such  reasonable 
time  as  aforesaid,  carry,convey,  and  deliver  the  said  goods  and 
merchandizes,  or  any  part  thereof,  according  to  the  said  duty ; 
but  wholly  failed  and  neglected  so  to  do,  and  so  carelessly*  and      [  *366  ] 
negligently  behaved  and  conducted  himself  in  and  about  the  said 
carriage,  conveyance,  and  delivery  of  the  said  goods  and  mer- 
chandizes, that  by  and  through  the  mere  negligence,  carelessness 
and  default  of  the  said  defendant  in  this  behalf,  the  said  goods 
and  merchandizes,  afterwards,  and  before  the  delivery  of  the 
fiame  at  Naples  aforesaid,  were  and  are  wholly  lost,  to  wit,  at,  &c. 
By  reason  whereof  the  said  plaintiff  not  only  lost  the  said  goods 
and  merchandizes,  and  divers  large  gains  and  profits  which  he 
otherwise  would  and  might  have  made  of  the  same,  but  was  also 
put  to  great  loss,  expense  and  inconvenience  from  the  want  of 
the  said  goods  and  merchandizes,  to  wit,  at,"  &c.    There  were 
other  counts  constructed  in  the  same  manner,  and  varying  only 
in  matters  not  essential  to  this  case. 

The  defendant  pleaded  in  abatement,  ''that  the  goods  and 
merchandizes  mentioned  in  the  declaration  (if  any  such  were 
delivered)  were  delivered  to  Andrew  Layton  since  deceased,  in 
his  lifetime,  and  one  Clement  Worts,  jointly,  they  being  partners 
and  jointly  interested  in  the  said  vessel  in  the  said  declaration 
mentioned,  and  not  to  the  said  Charles  Layton  only,  as  is  above 
alleged,  which  said  Clement  Worts  is  still  alive  in  parts  beyond 
the  seas,  to  wit,  at,  &c.  and  this,  &c.  Wherefore,  because  the 
asaid  Clement  Worts  is  not  named  in  the  said  writ,  the  said 
Charles  Layton  prays  judgment  of  the  said  writ,  and  that  the 
aame  may  be  quashed." 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined 
in  demurrer. 
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Powell  Bayley,  Serjt.  in  support  of  the  demurrer : 

LATToy.  The  question  intended  to  be  raised  in  this  case  is,  whether  to 
a  declaration  framed  as  this  is,  the  defendant  be  entitled  to  plead 
in  abatement?  There  are  two  kinds  of  actions  of  assumpsit;  one 
which  confines  itself  to  the  contract  only,  and  makes  the  breach 

[•367]  of  the  contract  the  ground  *of  complaint,  in  which  case  the 
money  counts  may  be  joined;  the  other,  that  which  founds 
itself  upon  the  carelessness  and  breach  of  duty  of  the  defendant, 
with  which  a  count  in  trover  may  be  joined.  The  latter  being 
an  action  on  the  tort,  and  not  on  the  contract,  the  plaintiff 
is  not  bound  to  sue  all  the  partners.  Where  several  persons  are 
known  to  be  partners,  but  one  only  has  the  conduct  of  the 
business,  and  he  is  the  person  sued  for  his  individual  negli- 
gence, the  plaintiff,  though  at  liberty  if  he  pleases  to  treat  the 
negligence  of  one  partner  as  the  -negUgence  of  all,  yet  is  not 
bound  to  do  so  unless  it  suits  his  convenience.  The  individual 
partner  guilty  of  the  negligence  has  no  right  to  defend  himself 
on  the  ground  of  the  joint  contract,  which  has  nothing  to  do 
with  his  negUgence.  If  any  plea  in  abatement  be  admissible  to 
a  declaration  framed  as  this  is,  the  form  of  it  should  be  that  the 
loss  sustained  by  the  plaintiff  was  not  through  the  negligence  of 
the  defendant  only,  but  through  his  negUgence  and  that  of  the 
other  co-contractors.  Suppose  the  plea  to  have  stated  that  the 
loss  was  in  consequence  of  the  joint  negligence  of  all  the 
co-contractors,  might  not  the  plaintiff  have  replied  that  it  was 
through  the  several  negligence  of  one. 

(Sir  James  Mansfield,  Ch.  J. :  I  think  not ;  and  certainly 
such  a  replication  was  never  known.  The  case  of  Buddie  v. 
Willsony  6  T.  R.  369,  t  is  founded  on  that 'of  Boson  v.  Sandford^ 
of  which  the  fullest  statement  is  to  be  found  in  2  Show.  478. 

Chambre,  J. :  That  case  was  treated  by  all  the  parties  as  an 
action  on  the  case,  and  it  is  impossible  that  Lord  Ch.  Justice 
Holt  could  have  called  it  quasi  ex  contractu^  if  in  truth  it  was 
contract.) 

t  3  R.  R.  202. 
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In  Govett  t.  Badnidge,  3  East,   69,  f   Lord  Ellbnbobouoh      Poweu, 
considers  it  to  have  been  an  action  of  assumpsit;  and  in  Mitchell      layton. 
V.  Tarbutt,  5  T.  R.  651,  t  Lord  Kenyon  observes,  that  the  case  of 
Boson  V.  Sandford  was  treated  by  the  whole  Court  *as  an  action       [  *368  ] 
for  a  breach  of  contract.     The  case  of  Govett  v.  Radnidge  is  a 
most  material  authority  for  the  plaintiff,  for  that  was  founded 
in  contract,  and  no  actual  misfeasance  alleged,  but  only  a 
non-feasance ;  and  yet  the  Court  of  King's  Bench  held  that  one 
of  three  contractors  might  be  found  guilty,  and  the  others 
acquitted.     In  truth,  if  a  party  declare  in  assumpsit,  the  rules 
which  govern  the  action  of  assumpsit  apply,  and  he  must  abide 
the  consequences  of  those  rules  ;  but  in  this  case,  which  is  tort, 
negligence  is  the  gravamen,  and  not  the  contract ;  whereas  in 
assumpsit  negligence  is  merely  introduced  to  shew  the  breach  of 
contract. 

Vauglian,  Serjt.  contra  : 

It  does  not  depend  upon  the  form  of  the  declaration  whether 
the  action  be  for  a  tort  or  on  a  contract,  but  on  the  nature  and 
cause  of  the  action.  In  this  case  it  is  not  denied  that  contract 
is  the  foundation  of  the  action.  If,  therefore,  this  action  can  be 
turned  into  an  action  for  a  tort,  no  case  of  contract  can  be  men- 
tioned which  may  not  be  turned  into  tort ;  for  every  non-payment 
of  money  in  pursuance  of  a  contract  is  as  much  a  breach  of  duty 
as  a  non-delivery  of  goods.  Mitchell  v.  Tarbutt  was  the  case  of 
one  ship  runnmg  down  another,  which  bemg  clearly  a  tort,  has 
no  application  to  this.  In  that  case,  and  in  Buddie  v.  Willson, 
Lord  Kenyon  had  the  case  of  Boson  v.  Sandford  brought  before 
him,  and  he  states  in  the  former  case  that  the  result  of  Boson  v. 
Sandford  is,  that  where  the  cause  of  action  arises  ex  contractu 
all  the  co-contractors  must  be  sued  ;  but  where  it  arises  ex 
delicto,  all  or  any  one  of  them  may  be  sued.  In  Buddie  v.  Willson 
(from  the  plea  in  which  case  this  was  drawn)  Lord  Kenyon  said 
he  had  looked  into  the  cases,  and  he  referred  to  Mr.  Justice 
Dennison's  opinion  in  Dale  v.  Hall,  1  Wils.  282,  who  says,  "  in 
the  old  forms  it  is  that  the  defendant  suscepit  super  se,  *which  [  *3C9  ] 
shews  that  it  is  ex  contractu."    Until  the  decision  of  Govett  v. 

t  6  E.  E.  539.  t  2  E.  E.  687 
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Powell      Radnidge  in  the  King's  Bench  the  authorities  on  the  subject 

Lattok.      ^^^  uniform  and  unimpeached. 

Cur.  adv.  i-wft. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Sib  James  Mansfield,  Gh.  J. : 

The  question  upon  this  demurrer  is,  Whether  in  this  action, 
and  upon  a  declaration  framed  as  this  is,  the  defendant  who  is 
sued  alone  has  a  right  to  plead  in  abatement  that  he  is  only 
liable  jointly  with  his  partners  ?    The  substance  of  the  declara- 
tion is,  that  he  received  the  goods  to  carry  for  freight.  It  seems 
to  be  admitted,  nor  indeed  can  there  be  any  doubt  on  that  head, 
that  if  this  action  is  founded  in  contract  the  plea  in  abatement 
is  good.    Now  on  reading  this  declaration  does  it  not  clearly 
appear  that  it  is  founded  on  contract  ?    Although  the  word 
suscepit  is  not  used  in  the  declaration,  yet  the  nature  of  the 
charge  is,  that  the  defendant  agreed  to  carry  the  goods  to  Sicily, 
and  has  failed  in  the  performance  of  his  agreement.    Can  it 
then  make  any  substantial  difference  that  the  word  suscepit  is 
not  used  ?    If  it  does  make  no  difference  the  plea  is  good,  and 
the  demurrer  cannot  be    sustained.      The  word  "  duty  "   is 
introduced  into  this  declaration ;  but  let  us  see  what  is  meant 
by  the  defendant's  duty.    How  did  he  undertake  any  duty, 
except  by  his  agreement  to  carry  and  deliver  the  goods  ?    The 
duty  of  a  servant  or  the  duty  of  an  ofScer  I  understand,  but  the 
duty  of  a  carrier  I  do  not  understand,  otherwise  than  as  that 
duty  arises  out  of  his  contract.    Suppose  a  man  to  undertake  to 
supply  me  as  a  builder  with  timber  and  other  materials   for 
building,  he  imposes  on  himself  the  duty  of  performing  his 
contract  but  no  other  duty,   and  I  may  maintain  an  action 
against  him  for  a  breach  of  the  contract,  which  in  that  sense 
[  *870  ]      will  be  a  breach  of  duty.    *It  was  argued  at  the  bar  on  the 
difference  supposed  to  exist    with    respect    to    their  liability 
between  partners  acting  in    the  business,  and   partners   not 
acting.    It  was  contended,  that  where  one  partner  only  acts, 
his  negligence  will  be  the  ground  of  an  action  against  him. 
That  may  be  true  as  between  him  and  his  partners,  but  to  the 
plaintiff  it  matters  not  whether  one  or  all  the  partners  were 
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negligent,  the  default  of  one  partner  being  the  default  of  all  Powell 
quoad  those  with  whom  they  contract.  The  duty  of  one  is  the  layton. 
duty  of  all,  viz.  to  carry  the  goods  and  deliver  them.  Whether 
«uch  be  the  nature  of  this  action  or  not  may  be  tried  by  the 
consequences.  I  suppose  there  can  be  no  doubt,  and  indeed  it 
is  so  stated  by  Lord  Mansfield  in  Hambly  v.  Trott,  Cowp.  875, 
that  if  a  common  carrier  accept  goods  to  carry  and  then  die,  an 
action  will  lie  against  his  executor.  How  is  that?  Why, 
because  the  action  is  founded  on  contract.  Indeed  Lord 
Mansfield  says  it  must  not  be  an  action  on  the  custom  of 
the  realm,  which  would  be  in  tort,  but  it  must  be  an  action  of 
contract.  But  the  form  of  the  action  cannot  alter  the  nature  of 
the  transaction  ;  the  form  of  the  transaction  is  originally 
contract,  and  the  circumstance  of  an  action  lying  against  the 
executor  of  the  carrier  shews  that  it  is  contract.  How  an  action 
against  a  carrier  on  the  custom  ever  came  to  be  considered  an 
action  in  tort  I  do  not  understand,  but  it  is  so  considered,  and  a 
count  in  trover  is  joined  with  it ;  and  yet,  though  the  non- 
performance of  that  which  is  originally  contract  may  be  made 
the  subject  of  an  action  of  tort,  the  foundation  of  that  action 
must  still  be  contract.  In  Dale  v.  HaU^  1  Wils.  282,  Mr. 
Justice  Dennxson  considers  the  action  against  the  carrier  as 
founded  in  contract,  and  that  the  circumstance  of  the  suscepit 
being  omitted  or  introduced  into  the  declaration  makes  no 
difference.  Can  there  be  any  doubt,  that  in  case  of  a  loss  of 
goods  either  by  the  master  or  any  other  person  (subject  to  the 
question  of  *negligence  as  between  themselves),  and  a  payment  [  *37i  ] 
of  the  whole  loss  by  one  partner,  that  he  would  be  entitled  to 
contribution  against  his  co-partners  ?  If  that  be  so,  it  is 
decisive  to  shew,  that  though  by  the  breach  of  his  contract  the 
carrier  is  liable  to  an  action,  yet  that  such  action  must  be  founded 
on  contract ;  for  in  Men-yiveather  v.  Nixon,  8  T.  R.  186,  it  was 
ruled  by  Mr.  Baron  Thompson,  and  his  opinion  was  confirmed 
by  the  Court  of  King's  Bench,  that  no  action  for  contribution 
could  be  sustained  as  between  two  defendants  found  guilty  of  a 
tort  where  the  damages  had  been  paid  by  one.  If  then  this 
action  be  founded  in  contract,  why  may  not  this  plea  in  abate- 
ment be  used?    It  is  true,  that  a  plea  in  abatement  usually 
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FowBLL     meets  with  no  favour  as  being  a  dilatory  plea,  yet  it  is  not  in  all 
Layton.     cases  a  mere  dilatory  plea,  but  may  be  necessary  to  the  due 
protection  of  a  defendant.    It  is  material  to  him  in  this  case, 
because  if  a  verdict  be  obtained  against  all  the  partners,  it  is  at 
least  ^rima/aae  evidence  that  they  are  all  liable  to  contribution, 
and  it  precludes  any  of  them  from  resisting  contribution  on  the 
ground  that  there  was  not  a  full  and  fair  defence  to  the  action. 
Whereas  if  the  recovery  be  against  one  partner  only,  he  must 
prove  the  partnership,  and  the  accident,  and  many  other  circum- 
stances, before  he  can  obtain  contribution.    It  would  therefore 
be  a  great  hardship  to  deprive  him  of  this  plea,  and  it  would  be 
a  great  absurdity  to  restrain  the  right  of  the  defendant  to  make 
the  plaintiff  join  his  partners  in  the  action,  merely  because  the 
plaintiff  has  chosen  to  call  an  action  of  contract  an  action  of 
tort.    Had  there  been  no  cases  decided  upon  this  subject,  such  I 
confess  would  have  been  my  opinion ;  but  in  truth  there  are 
several  old  and  long  established  authorities  in  support  of  that 
opinion.    The  leading  authority  upon  the  subject  is  the  case  of 
Boson  V.  Sandford,  which  is  reported  in  Salkeld,  Levinz,  Shower, 
Comberbach,  and  8  Modern ;  in  none  of  which  books  is  there  a 
doubt  thrown  out    respecting  the  propriety  of  the  decision. 
[  •372  ]      *That  case  is  also  mentioned  by  Lord  Chief  Baron  Comyn  in  his 
Digest,  tit.  Abatement,  (F.  s.)  Joint  contractors,  (which  shews 
he  thought  it  a  case  of  joint  contract) ;  and  again  in  the  same 
Digest,  under  title  Action  upon  the  Case  for  Negligence,  (C) 
Action  against  a  Common  Carrier,  in  which  latter  place  he  says, 
"but  all  the  part-owners  must  be  joined.     So  in  Danvers' 
Abridgment,  p.  8,  under  title  Action,  it  is  referred  to  as  law. 
Besides  these  confirmations    to  which    I  have  alluded,    Mr. 
Justice  Dennison,  in  the  case  of  Dale  v.  Hatty  approves  the  case 
of  Boson  V.  Sandfaj'd  and  in  Mitchell  v.  Tarbutt,  the  Court  of 
King's  Bench  seemed  to  consider  it  law,  though  distinguishable 
from  the  case  then  in  judgment,  which  was  clearly  a  case  of 
tort.    Then  followed  the  case  of  Buddie  v.  WiUson,  which  was  as 
solemnly  decided  as  a  case  could  be,  and  though  this  point  did 
not  necessarily  come  in  judgment  at  last,  yet  it  was  argued,  and 
what  fell  from  the  Court  upon  it  I  must  consider  as  no  small 
authority  in  support  of  the  plea.    Thus  far  therefore  the  cases 
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confirm  the  decision  of  Boson  v.  Sandford.  But  there  is  a  late 
case  of  Gorett  v.  Radnidge  in  the  King's  Bench  which  is  hardly 
distinguishable  from  the  present,  though  I  hope,  as  it  does 
not  seem  to  accord  with  the  opinion  we  entertain  in  this 
case,  it  is  to  be  distinguished,  on  account  of  the  great  respect 
due  to  those  by  whom  it  was  decided.  Much  argument  is 
introduced  in  that  case  to  shew  that  Boson  v.  Sandford  is  not 
to  be  relied  upon;  but  I  do  not  think  it  is  successfully 
impeached,  t  Some  stress  is  laid  on  the  circumstance  that 
three  of  the  Judges  were  mistaken  in  supposing  that  the  joint 
contract  could  not  be  pleaded  in  abatement ;  but  it  must 
be  remembered,  that  till  the  case  of  Rice  v.  Shnte,  5  Bur. 
2611,  such  a  plea  waa  not  used.  It  is  true  that  Lord  Chief 
Justice  Db  Gray,  in  Abbot  v.  Smithy  2  Bl.  947,  says,  that  the 
rule  laid  down  in  Rice  v.  Shute  is  not  novel,  and  refers  to  some 
cases  in  the  year  books,  most  of  which  are  to  be  found  in 
Comyn's  Abridg.  tit.  Abatement  (E.  12)  *  Joint  Contractors. 
But  these  are  cases  of  debt  on  simple  contract,  which  was  the 
usual  mode  of  declaring  previous  to  Slade's  case.  It  is  indeed 
rather  singular  when  the  action  of  assumpsit  was  substituted  for 
the  action  of  debt,  that  a  plea  in  abatement  was  not  also  imme- 
diately introduced  for  that  form  of  action;  but  it  was  not. 
Probably  on  the  notion  that  a  contract  with  two  was  not  the 
same  contract  as  that  declared  upon  with  one  only,  and  there- 
fore to  be  taken  advantage  of  upon  the  evidence.  However,  at 
the  time  of  Boson  v.  Sandford  such  a  plea  was  not  known  in 
assumpsit,  nor  was  it  used  till  after  the  case  of  Rice  v.  Shute.    It 
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t  The  argument  which  here  fol- 
lows appears  superfluous.  There 
were  two  points  in  Boson  v.  Sandford, 
(1)  The  Court  decided,  unanimously, 
that  an  action  on  the  case  against  a 
carrier  for  damage  to  goods,  idthough 
formally  laid  in  tort,  is  grounded  on 
the  duty  undertaken  by  a  contract, 
and  that  all  the  contractors  on  whom 
the  duty  lies  ought  to  be  joined  as 
defendants.  (2)  By  a  majority  they 
decided  that  the  objection  might  be 
well  taken  on  the  general  issue  at 
the  trial — ^DoLBEir,  J.,  dissenting ,  on 


the  ground  that  it  might  have  been 
pleaded  in  abatement.  Upon  the 
latter  point,  the  opinion  of  Dolbex, 
J.,  has  been  acknowledged  to  be 
right,  and  that  of  the  majority  to  be 
wrong.  See  the  judgment  of  Lord 
Blagkbukn  in  Kendall  y.  Hamilton 
(1879)  4  App.  Cas.  504,  48  L.  J. 
C.  P.  705,  41  L.  T.  418.  Was  it 
necessary,  in  order  to  maintain  the 
authority  of  Boson  v.  Sandford  on 
the  former  point,  to  argue  that  the 
majority  on  the  second  point  did  not 
err  through  crass  ignorance  ? — B.  C. 


[  •373  1 
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Powell      can  hardly  be  Baid,  therefore,  that  the  Judges  in  Boton  t. 

Lattow.  Sandford  were  mistaken,  who  thought,  as  all  Judges  before  them 
had  thought,  and  as  all  Judges  continued  to  think,  till  the 
decision  of  the  case  of  Rice  v.  ShuU,  I  am  old  enough  to 
remember  that  the  decision  in  Rice  v.  Slmte  caused  great  surprise 
Westminster-Hall;  for  before  that  case  there  had  been  an 
infinite  number  of  nonsuits  on  the  ground  that  other  joint  con- 
tractors should  have  been  sued.  It  does  not  appear  to  me, 
therefore,  that  it  should  be  imputed  to  the  Judges  who  decided 
Boson  V.  Saiidfm'd  that  they  mistook  the  law.  Upon  the  whole 
it  appears  to  me  that  this  action  is  founded  on  breach  of  contract  ; 
that  it  is  not  distinguishable  from  any  other  action  founded  on 
contract ;  and  that  the  defendant  is  no  more  guilty  of  a  breach 
of  duty  than  every  other  person  is  who  fails  to  perform  his 
contract.  We  think,  therefore,  that  the  demurrer  in  this  case 
cannot  prevail,  and  that  there  must  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 

The  Lord  Chief  Justice  then  observed,  that  he  had  omitted  to 
notice  the  case  of  Dickon  v.  CUfton,  2  Wils.  819,  which  he  said, 
had  decided  that  a  count  against  a  carrier  on  the  custom  may  be 
[  *zii  ]  joined  with  a  count  in  *  trover ;  a  point  that  had  long  been 
vexata  qiuestio ;  but  that  decided  nothing  that  applied  to  the 
case  in  judgment.  He  added,  that  it  was  imputed  to  the  Chief 
Justice  in  the  report  of  that  case  to  have  said,  that  it  depends 
merely  on  the  judgment  whether  any  two  counts  may  or  may 
not  be  joined;  whereas  in  truth  it  depends  not  on  the  judgment 
only,  but  on  the  form  of  the  plea  also. 
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COVINGTON  V.  ROBEETS.  isoe. 

(2  Bob.  &  P.  (N.  E.)  378—379.)  J^ov^S. 

If  a  ship,  in  order  to  escape  from  a  priyateer,  carry  an  unusual  press        [  373  ] 
of  sail,  and  succeed  in  getting  away,  but  sustain  damage  in  so  doing, 
this  is  a  particular,  not  a  general  average,  t 

This  was  an  action  on  a  policy  of  insurance  brought  by  the 
owners  of  the  brig  Nancy  against  one  of  the  underwriters  upon 
the  ship,  to  recover  a  particular  average  loss.  The  defendant 
paid  41.  into  Court. 

At  the  trial  before  Sir  James  Mansfield,  Ch.  J.  at  the 
Guildhall  Sittings  after  last  Trinity  Term,  it  appeared  that  the 
Nancy  was  captured  by  a  French  privateer;  but  that  on 
account  of  a  heavy  gale,  and  the  sea  running  high,  the  privateer 
could  not  take  possession  of  her ;  that  the  Nancy,  in  order  to 
escape  from  the  privateer,  carried  an  unusual  press  of  sail,  in 
consequence  of  which  she  was  much  strained,  opened  most  of 
her  seams,  and  carried  away  the  head  of  her  mainmast,  but 
finally  succeeded  in  getting  away.  A  verdict  was  taken  for 
lOOZ.,  subject  to  the  award  of  an  arbitrator,  who  was  to 
''  ascertain  the  amount  of  the  average  between  the  parties." 

On  a  former  day  in  this  term  a  rule  was  obtained,  calling  on 
the  plaintiff  to  shew  cause  why  the  order  of  reference  should 
not  be  amended  by  inserting  the  word  *"  general "  before  the      [  *379  l 
word  "average,"  the  defendant  contending  that  he  was  only 
liable  to  a  general  average. 

Shepherd,  Serjt.,  in  support  of  the  rule,  contended,  that  as 
the  injury  to  the  ship  had  been  occasioned  by  an  exertion  to 
save  the  whole  concern,  the  damage  ought  to  be  borne  equally  by 
the  own,ers  of  the  ship  and  cargo ;  and  he  referred  to  Birkley  v. 
Presgrave,  1  East,  220, J  where  Lord  Kenyon  says,  "All  the 
articles  which  were  made  use  of  by  the  master  and  crew  upon 
the  particular  emergency,  and  out  of  the  usual  course,  for 

t  And  see  Birkley  v.  Fresgrave,  Taunt.  608;  Power  v.   Whitmore,  4 

6  R.  B.  236  (1  East,  220) ;  Hwiier  v.  M.  &  S.  141,  146. 

PHaseps,   10  East,   378 ;    Taylor  r.  J  6  B.  R.  262. 
CuHU,  Holt,  Ni.  Pri.  192;  S.  C.  6 
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CoviNOTON  the   benefit  of   the  whole  concern,  and  the    other    expenses 
BoBEBTs.     incurred,  must  be  paid    proportionably  by  the  defendant  as 
general  average." 

Sib  James  Mansfield,  Gh.  J. : 

In  the  case  referred  to  there  was  an  article  given  up  for  the 
benefit  of  the  whole  concern.  A  cable  was  sacrificed.  The 
language  of  Mr.  Justice  Lawbence  is,  that  all  loss  which  arises 
in  consequence  of  extraordinary  sacrifices  or  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo,  come  within  the 
description  of  general  average.  This  is  only  a  common  sea  risk. 
If  the  weather  had  been  rather  better,  or  the  ship  stronger, 
nothing  might  have  happened.  The  word  ''  particular  "  may  be 
inserted  in  the  order. 

Per  GuBiAM :  Rule  discharged. 


C.    p.    EASTER   TERM. 


1807.        LONGCHAMP    on    the    Demise    of    ANN    GOOD- 
^^-y-  FELLOW  V.   SAMUEL  FISH. 

|-  415  3  (2  Bos.  &  P.  (N.  R)  416—421.) 

It  IB  not  necessary  to  the  validity  of  the  execution  of  a  will  of  lands 
by  a  blind  man,  that  it  should  be  read  oyer  to  him  in  the  preeenoe  of 
tne  attesting  witnesses. 

This  ejectment  was  tried  before  Macdonald,  Chief  Baron,  at 
the  Lent  assizes  for  the  county  of  Kent  in  this  year,  and  a 
verdict  was  found  for  the  lessor  of  the  plaintiff. 

On  a  former  day,  in  this  Term,  a  rule  nisi  for  setting  aside 
the  verdict  and  having  a  new  trial  was  obtained  by  Shepherd, 
Serjt.  on  an  objection,  suggested  at  the  trial,  and  now  renewed, 
to  the  due  execution  of  a  will  under  which  the  lessor  of  the 
plaintiff  claimed.  The  objection  was,  that  the  testator  being 
blind,  the  will  should  have  been  read  over  to  him  in  the  presence 
of  the  attesting  witnesses  before  he  executed  it.  The  facts  of 
the  case  with  respect  to  this  objection  appeared  from  the  report 
to  be  as  follow  :  The  testator  being  80  years  old,  and  blind,  in 
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July,  1801,  applied  to  a  friend  of  the  name  of  Davis  to  make  Lonoohamp 

his  will,  and  dictated  every  word  himself,  making  a  devise  in        pxsH. 

favour  of  the  lessor  of  the  plaintiff,  who  was  his  step-daughter, 

and  lived  with  him,  to  the  disadvantage  of  the  defendant,  his 

son.    After  the  will  was  written  by  Davis,  the  testator  went  into 

the  room  where  the  lessor  of  the  plaintiff,  with  other  persons,  was, 

and  desired  Davis  to  read  it  over,  and  then  said,  "  Now,  Nancy, 

are  you  satisfied  ?  "    Davis  then  took  the  *paper  away  with  him      [  416  1 

to  get  it  copied ;  and  when  he  brought  it  back  fairly  copied,  two 

months  afterwards,  the  testator  made  an  alteration  in  it,  and 

perfectly  understood  what  he  was  doing.    After  the  alteration 

made  in  the  will,  it  was  executed  by  the  testator  in  the  presence 

of  Davis  and  the  three  attesting  witnesses  named  by  the  testator. 

The  will  was  not  read  over  in  the  presence  of  the  three  attesting 

witnesses  before  it  was  signed  by  the  testator,  but  was  merely 

placed  before  him  in  their  presence  and  executed.    The  Lord 

Ohief  Baron,  at  the  trial,  expressed  a  clear  opinion  in  favour  of 

ihe  lessor  of  the  plaintiff. 

Best,  Serjt.  now  shewed  cause : 

There  is  no  rule  of  law  requiring  a  will  to  be  read  over  to 
a  blind  man  in  the  presence  of  the  attesting  witnesses;  and 
indeed  in  most  cases,  those  who  are  able  to  read  their  own  wills 
do  not  do  it,  but  trust  to  the  attorney  by  whom  it  is  prepared. 
The  case  of  an  illiterate  testator  is  as  strong  as  this,  and  yet  it 
never  was  held  in  Westminster-Hall  that  the  will  of  such  a  man, 
if  not  read  over  to  him  before  the  attesting  witnesses,  was  there- 
fore bad.  Suppose  this  to  have  been  a  will  of  personalty  merely 
and  not  of  lands,  can  any  man  doubt  that  it  would  have  been 
deemed  to  have  been  duly  executed?  Then  let  us  see  what 
alterations  in  the  execution  of  a  will  of  lands  the  29  Gar.  II.  c.  8, 
has  introduced,  observing,  however,  that  no  regulation  with 
respect  to  the  reading  the  will  over  in  the  presence  of  the 
witnesses  is  introduced  by  that  statute.  The  statute  requires 
that  wills  of  lands  "  shall  be  in  writing,  and  signed  by  the  party 
devising  the  same,"  all  which  was  complied  with  in  this  case  ; 
it  also  requires  that  they  "  shall  be  attested  and  subscribed  in 
the  presence  of  the  devisor  by  three  or  four  credible  witnesses,' 
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LoirooHAHP  which  was  also  complied  vith.    Neither  the  terms  nor  the  spirit 
Fish.        ^^  ^^^^  statute  require  that  the  will  should  be  read  over  in  *tb& 

[  *417  ]  presence  of  these  witnesses.  The  only  question  for  the  jury  in 
the  case  of  a  blind  man,  as  in  every  other  case,  is.  Whether  they 
are  satisfied  that  the  instrument  is  really  and  bond  fide  his 
instrument.  In  Swinburn's  Treatise,  vol.  1,  p.  166,  f  of  the  last 
edition,  the  following  passage  occurs,  which  was  cited  when  this 
rule  was  moved  for  and  relied  on  :  ''he  that  is  blind  may  make 
a  nuncupative  testament  by  declaring  his  will  before  a  sufficient 
number  of  witnesses ;  and  he  may  make  his  testament  in  writ- 
ing, provided  the  same  be  read  before  witnesses,  and  in  their 
presence  acknowledged  by  the  testator  for  his  last  will.  But  if 
a  writing  were  delivered  to  the  testator,  and  he  not  hearing  the 
same  read,  acknowledged  the  same  for  his  will,  this  would  not 
be  sufficient,  for  it  may  be  that  if  he  should  hear  the  same  read 
he  would  not  acknowledge  the  same  for  his  will."  In  this 
passage  the  author  is  evidently  speaking  of  a  blind  man*8  will 
prepared  and  written  by  some  other  person,  and  pointing  out 
the  way  in  which  such  an  instrument  should  be  acknowledged 
by  the  testator.  In  this  case  the  testator  evidently  knew  the 
contents  of  this  will  having  dictated  the  whole  of  it  himself,  and 
having  heard  it  read  over  by  Davis  in  his  presence.  Dr.  Bum, 
Eccles.  Law,  tit.  Wills,  1,  s.  11,  when  commenting  on  the 
passage  cited  from  Swinbum,  observes,  ''and  it  seemeth  best 
that  it  be  read  over  to  the  testator  and  approved  by  him  in  the 
presence  of  all  the  subscribing  witnesses.  And  this  the  civil  law 
did  expressly  require  in  the  case  of  a  blind  man's  will ;  but  in 
England  this  strictness  seems  not  to  be  precisely  requisite,  if 
there  shall  otherwise  be  satisfactory  proof  before  the  Court  that 
the  identical  will  was  read  over  to  him,  although  it  was  not  in 
their  presence ;  and  sometimes  the  single  oath  of  the  writer 
hath  been  allowed  sufficient  by  the  Court  of  Delegates  to  prove 

[  ♦iis  1  the  identity  of  the  will."  The  learned  writer  *therefore  admits 
that  the  objection  made  in  this  case  would  have  had  no  effect 
here  at  common  law,  though  it  might  avail  in  the  civil  law; 
and  as  no  authority  can  be  cited  for  any  such  rule  at  common 
law,  the  lessor  of  the  plaintiff  is  entitled  to  recover. 

t  Ed.  1677,  p.  64,  Part  2,  c.  11. 
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Shepherd  and  Bayley,  Serjts.  in  support  of  the  rule :  Lohochakp 

It  seems  to  be  admitted  that  a  blind  man's  will  must  be  ^ibh. 
read  or  communicated  to  him  at  some  time  before  he  executes ; 
and  indeed  if  it  were  not  he  would  execute  in  a  very  extraordinary 
way.  With  respect  to  wills  of  personalty,  where  no  attesting 
witnesses  are  required,  the  mere  fact  of  the  testator's  signature 
raises  the  inference  that  he  knows  the  contents  of  the  will.  But 
in  these  cases  in  which  the  statute  requires  attesting  witnesses  the 
necessary  inference  from  their  attestations  ought  to  be  that  they 
were  sure  that  the  testator  knew  what  he  was  executing.  Now 
this  inference  cannot  be  fairly  drawn  in  the  case  of  a  blind  man, 
unless  some  one  at  least  of  the  attesting  witnesses  has  heard  the 
will  correctly  read  to  the  testator.  In  this  case  it  is  necessary 
to  resort  to  a  fourth  witness,  in  order  to  raise  the  inference  of 
the  testator's  knowledge.  If  a  testator  be  illiterate,  an  attesting 
witness  can  hardly  be  said  to  have  satisfied  his  duty  if  he  has 
not  looked  over  the  will  and  seen  that  it  is  correctly  read 
to  the  testator ;  for  if  a  will  be  read  over  in  the  hearing  only  of 
the  witness,  and  he  does  not  peruse  it,  he  can  have  no  knowledge 
whether  it  be  read  correctly  or  not.  And  this  precaution  is  the 
more  necessary,  because,  after  the  death  of  the  witnesses,  the 
law  presumes  that  every  thing  was  rightly  done.  It  is  impossible 
to  contend  that  the  mere  signature  of  the  testator,  if  he  be  blind, 
together  with  the  mere  attestation  of  witnesses,  who  knew  not 
the  contents  of  the  paper,  the  execution  of  which  they  attested, 
will  raise  any  presumption  that  the  testator  has  executed  a  will 
of  the  *provision8  of  which  he  was  fully  aware.  Beyond  the  [  *419  J 
evidence  of  the  attesting  witnesses,  there  must,  in  such  a  case, 
be  some  additional  evidence  to  establish  the  presumption  of 
knowledge.  Now  the  object  of  the  statute  was  that  there  should 
be  three  witnesses,  who  should  attest,  not  only  the  handwriting 
of  the  testator,  but  also  that  his  mind  accompanied  the  act  of 
signature.  Godolphin's  Orphan's  Leg.  part  1,  c.  11,  p.  34,  the 
passage  cited  from  Swinbum  is  to  be  found.  The  heir  at  law 
should  be  enabled  to  learn  from  the  witnesses  whose  names 
appear  to  the  will  whether  the  testator's  mind  accompanied  the 
signature,  and  he  ought  not  to  be  obliged  to  resort  to  witnesses 
who  do  not  appear  upon  the  face  of  the  will  in  order  to  ascertain 

B.R. — ^VOL.  IX.  XX 
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LoNOOHAHP  that  fact.     And  indeed  unless  the  will  be  read  over  by  the 
Fish.        attesting  witnesses,  there  can  be  no  certain  guard  against  the  sub- 
stitution of  some  fabricated  will  in  the  case  of  a  blind  man. 

Heath,  J. : 

The  Statute  of  Frauds  only  requires  that  the  testator  shall 
execute  the  will  in  the  presence  of  the  attesting  witnesses ;  and, 
in  ordinary  cases,  when  that  is  done  all  is  done  that  is  necessary 
to  be  done.  It  is  true  that  frauds  are  sometimes  practised,  and 
it  was  with  a  view  of  preventing  these  frauds  that  the  statute 
directed  the  will  to  be  signed  in  the  presence  of  the  attesting 
witnesses.  In  the  case  of  a  blind  man  stronger  evidence  would 
be  required  than  the  mere  attestation  of  signature,  but  in  this 
case  there  was  that  stronger  evidence  which  the  peculiarity  of 
the  case  seems  to  call  for.  In  the  course  of  the  argument 
sufficient  attention  has  not  been  paid  to  the  distinction  between 
what  shall  be  deemed  a  literal  compliance  with  the  provisions  of 
the  statute  and  what  sufficient  proof  to  rebut  any  imputation  of 
fraud.  The  question  of  fraud  is  for  the  jury  entirely,  and  here 
they  found  the  will  to  be  a  valid  will.  The  Lord  Chief  Baron 
[  *420  ]  was  of  that  opinion  at  the  trial,  and  I  agree  *with  him.  Oreat 
inconvenience  would  arise  from  any  rule  requiring  the  wills  of 
blind  men  to  be  read  over  in  the  presence  of  the  attesting 
witnesses,  nor  would  the  mere  reading  it  aloud  to  them  be  a 
certain  guard  against  fraud,  since  it  might  be  read  falsely.  No 
authorities  from  the  civil  law  have  any  force  or  application  in 
this  case. 

BooKE,  J. : 

There  is  not  the  least  imputation  of  fraud  in  this  case ;  but 
the  application  made  to  us  to  set  aside  the  will  is  founded  on 
mere  technical  reasoning.  Now  unless  compelled  so  to  do  by  the 
provisions  of  the  statute,  I  never  would  set  aside  a  will  upon 
mere  technical  reasoning.  The  statute  only  requires  that  the 
witnesses  shall  attest  their  having  seen  the  testator  sign  the 
will,  and  that  the  witnesses  in  this  case  do  attest.  If  a  fair 
ground  for  presuming  fraud  were  laid  by  the  evidence,  the 
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circomstance  of  the  testator  being  blind  would  most  materially  Lohoohamp 
strengthen  that  presumption.  Fish. 

Chambbe,  J. : 

This  question  must  be  decided  by  the  provisions  of  the  Statute 
of  Frauds.  Now  it  does  not  appear  that  the  Legislature,  when 
they  passed  that  statute,  had  in  their  contemplation  executions 
of  wills  by  blind  men.  Testators  are  generally  very  averse  to 
have  their  intended  dispositions  of  property  made  known  in  their 
families  before  their  deaths ;  and  blind  men,  who  stand  so  much 
in  need  of  attention  from  their  relatives,  would  probably  be 
peculiarly  averse  to  it.  The  remainder  of  their  Uves  might,  in 
consequence  of  such  disclosures,  be  rendered  completely  uncom- 
fortable. At  all  events,  they  might  produce  great  discord  in 
families.  There  cannot  be  a  doubt  that  if  this  were  an 
instrument  by  deed  or  any  other  written  engagement  that  the 
mere  signature  of  the  party,  though  blind,  would  be  deemed  a 
sufficient  execution  ;  and  the  only  thing  to  be  proved  would  be, 
that  *the  blind  man  was  not  imposed  upon.  In  this  case  that  [  *^2i  ] 
fact  is  completely  established  by  an  unimpeached  witness,  who 
took  instructions  from  the  mouth  of  the  blind  man  himself,  and 

wrote  them  down. 

Rule  discharged. 


CORDEK    Demandant,    ]BfALL,    Tenant,   and    COL-       jsoz 

CLOUGH,  Vouchee.  — 

(2  Bos.  &  P.  (N.  R.)  431—432.)  [  «!  ] 

The  Court  amended  a  recovery  of  the  17  Geo.  III.  by  inserting  the  word 
**  tithes,"  the  deed  to  lead  the  uses  having  conveyed  all  the  heredita- 
ments late  of  C.  0.  deceased,  who  had  devised  all  his  herelitaments  at 
M.  to  the  vouchee,  and  it  appearing  to  have  been  lately  discovered  that 
the  devisor  was  entitled  to  the  tithes  of  M. 

Seepherd^  Serjt.  moved  for  leave  to  amend  a  common 
recovery,  by  inserting  the  word  "  tithes." 

The  recovery  was  suffered  in  Hilary  Term,  17  Geo.  IIL  and  no 
mention  of  tithes  was  made  therein,  because  the  attorney  who 
prepared  it  was  not  aware  that  the  vouchee  was  entitled  to  them. 
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CoBDKK,  It  was  stated,  however,  by  aflSdavit,  that  he  had  lately  discovered 
jjc^  »  that  Mr.  Colclough,  the  uncle  of  the  vouchee,  was  entitled  to 
them,  and  that  it  was  the  intention  of  the  vouchee  that  the  deed 
to  lead  the  uses  and  the  recovery  should  comprise  all  the  estate 
and  interest  which  had  passed  to  him  by  the  will  of  his  uncle, 
who  had  devised  to  him  all  his  lands,  tenements,  and  heredita- 

[  *482  ]  ments  at  M.  in  the  parish  of  Heame  in  the  *county  of  Derby,  in 
tail.  The  deed  to  lead  the  uses  was  executed  on  the  2nd 
January,  1777,  and  conveyed,  among  other  things,  all  the 
hereditaments  late  of  G.  Colclough,  Esq.  deceased  and  all  the 
hereditaments  of  the  said  C.  Colclough,  party  thereto,  in  the 
county  of  Derby. 

The  Court  gave  leave  to  amend. 


[484] 


,^«^^-  C.  p.  TRINITY  TERM. 

Jun«  10. 


SIPFKEN  V.  LEE. 

(2  Bob.  &  P.  (N.  E.)  484-490.) 

If  a  sliip  warranted  neutral  be  condemned  as  prize  by  a  French  Court 
of  Admiralty,  and  a  Court  of  Appeal  afterwards  reverse  such  sentence, 
but  refuse  to  give  damages  or  costs,  on  account  of  the  muster-roll>ot 
expressing  the  place  of  nativity  of  the  crew  according  to  an  orfinanoe 
of  France,  and  it  be  proved  that  the  ship  was  otherwise  properly  docu- 
mented as  a  neutral,  the  assured  may  recover  for  the  detention,  not- 
withstanding such  refusal  of  the  Court  of  Appeal  to  allow  damages  or 
costs. 

Tms  was  an  action  on  a  policy  of  insurance  on  the  Minerva, 
warranted  a  Dantzic  vessel,  "  from  Dantzic  to  Dublin."  The 
loss  alleged  and  proved  was,  capture  by  a  French  privateer,  in 
consequence  of  which,  though  ultimately  restored,  greater 
expenses  were  incurred  by  legal  proceedings  and  otherwise 
during  her  detention  than  the  ship  afterwards  produced  upon  a 
sale  ordered  by  the  Court  of  Admiralty  at  Dublin,  in  order  to 
satisfy  the  holder  of  a  bottomry  bond  upon  her.  At  the  trial 
before  Sir  James  Mansfield,  Ch.  J.  at  the  adjourned  sittmgs  after 
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last  Easter  Term,  the  defence  chiefly  relied  on  was  a  breach  Siffkbk 
of  warranty  that  .the  Minerva  was  a  Dantzic  ship.  Upon  lei; 
this  point  the  sentences  of  two  subordinate  prize  tribunals  of 
France  which  had  condemned  the  Minerva,  and  the  sentence  of 
the  Tribunal  de  Cassation  at  Paris,  which  had  reversed  the  two 
former  sentences,  and  restored  the  Minerva,  were  read,  it  being 
insisted  for  the  defendant,  that  though  it  was  proved  that  the 
Minerva  had  all  the  papers  ever  carried  by  a  Dantzic  ship,  still 
that  from  the  latter  sentence  it  appeared  that  at  the  time  of  the 
capture  the  Minerva  had  not  on  board  all  those  papers  which 
were  necessary  to  protect  her  from  the  French,  and  *which  a  [  '^So  ] 
Dantzic  ship  ought  to  have  had  under  the  above  warranty.  The 
material  parts  of  the  sentence  of  the  Tribunal  de  Cassation,  after 
premising,  1st,  that  the  validity  of  the  capture  hinged  upon  the 
single  fact  of  neutrality;  2ndly  and  Srdly,  that  the  neutral 
quality  of  the  cargo  was  proved,  and  not  subject  of  prize,  were 
as  follow :  4thly,  ''  Considering  that  the  neutral  quality  of  the 
ship  Minerva  is  proved,  first  by  the  bill-brief,  further  by  the  sea- 
brief  or  passport  of  the  8th  May,  1799  ;  which,  although  it  has 
been  made  use  of  for  another  voyage  preceding  that  in  the 
prosecution  whereof  the  capture  has  been  made,  shows,  never- 
theless, that  at  that  time  a  Prussian  of  the  name  of  Golbech  was 
the  owner  of  the  said  vessel ;  and  also  by  the  certificate  of  the 
Prussian  consul  at  Elsineur  of  the  15th  October,  1799  ;  all  which 
documents  have  been  found  on  board  the  aforesaid  ship ;  and, 
lastly,  in  a  more  than  sufficient  manner,  by  the  certificates 
exhibited  by  the  Prussian  agent;  5thly,  That  although  the 
passport  or  sea-brief  of  the  8th  May,  1799,  could  not,  pursuant 
to  the  disposition  of  the  ordinance  of  1778,  authorize  the 
navigation  of  the  ship  Minerva  at  the  moment  of  the  capture, 
because  it  is  acknowledged  that  the  said  passport  had  been  made 
use  of  on  a  former  voyage ;  yet  the  permission  to  navigate  is 
implicitly  contained  in  the  muster-roll;  and  that  among  the 
ship's  papers  there  exists  moreover  another  document,  in  form  of 
A  passport,  bearing  date  the  4th  October,  1799,  which  has  very 
improperly  been  considered  as  a  mere  manifest  of  the  cargo, 
since,  besides  the  enumeration  of  the  goods  captured,  and  stated 
to  belong  to  Christopher  Schmidt,  a  burgher  of  Dantzic,  it  points 
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SzFFKEir     out  the  destination,  is  signed  and  sealed  by  the  same  public 

Leb.        board  which   expedites  or  grants  passports  at  Dantzic,  and 

terminates    as    follows,    viz. : — ^We    consequently    request  all 

constituted  authorities  to  whom  this  present  certificate  may  be 

[  •^se  ]      produced,  *or  to  whose  oflSce  it  may  belong  to  certify  the  same, 

to  permit  the  neutral  ship  Minerva  to  pass  unmolested  with  her 

said  cargo,  the  whole  being  neutral  property,  and  not  belonging 

to  any  foreigner  or  subject  of  a  state  which  is  at  present  at  war, 

and  not  in  the  least  to  obstruct  her  voyage ;  which  favour  we 

promise  to  return  on  every  occasion  when  similar  certificates 

shall  be  produced  to  us :  6thly,  That  with  regard  to  the  ship's 

articles,  containing  a  list  of  the  crew  of  the  captured  ship,  the 

want  of  the  statement  of  the  native  country  of  the  persons  who 

compose  the  crew  renders  the  said  list  in  this  respect  repugnant 

to  the  French  regulations  ;  yet  that  it  appears  from  the  rest  of 

the  ship's  papers  that  the  master  is  established  and  dwells  in 

Prussia,  and  not  the  slightest  proof  has  been  produced  that  the 

people  or  seamen  serving  on  board  the  aforesaid  ship  were  either 

bom  or  reside  in  an  enemy's  country;  all  which  people  and 

seamen  have  unanimously,  and  without  the  least  ambiguity, 

declared,  in  the  presence  of  the  captors,  that  they  were  bom  and 

reside  either  at  Dantzic  or  in  the  neighbourhood  of  that  city ; 

and  that  these    declarations,  however  insu£Scient    they  may 

appear,  admit  of  being  corroborated  by  the  certificates  granted 

by  the  magistrates  of  Dantzic,  which,  from  the  relations  of  amity 

and  friendship  subsisting    between  the  French  republic  and 

Prussia,  ought  not  to  be  considered  as  the  result  of  surprise,  or 

the  work  of  undue  compliance ;  so  that  it  appears  to  be  a  simple 

omission  which  has  taken  place  only  in  one  of  the  ship's  papers, 

and  which  would  be  too  rigorously  punished  by  the  confiscation 

of  the  ship  and  cargo  at  a  time  when  they  are  claimed  as 

Prussian  property  by  the  representative  of  a  sovereign  who  has 

given  so  many  proofs  of  his  sincerity  and  friendship,  and  has  so 

heartily  joined  in  the  sacred  cause  of  the  liberties  of  the  seas : 

[  *487  ]      7thly,   That,   however,   *this    omission,   which,   considered   in 

itself,  is  extremely  important,  does  not  admit  of  any  damages  or 

costs  being  adjudged  to  the  claimants :  " — the  sentence  then 

proceeded  to  decree  the  capture  of  the  Minerva  **  unlawful  and 
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null/'  and  to  reject  the  claim  preferred  by  the  captain  respecting     SiFFuar 
any  damages,  costs,  and  indemnities  whatsoever.  Xjbs. 

The  jury  found  a  verdict  for  the  plaintiff , 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  a  former 
day, 

Best  and  Marshall,  Serjts.  were  this  day  called  upon  by  the 
Court  to  support  the  rule : 

They  contended,  that  foreign  prize  courts  have  the  same  right 
to  decide  upon  the  regularity  of  a  ship's  papers,  and  mould  their 
judgment  according  to  the  conclusions  they  come  to  upon  that 
fact,  as  they  have  to  decide  upon  the  neutrality  of  the  ship 
itself ;  and  that  it  appeared  from  the  last  sentence,  that  though 
by  procuring  fresh  papers  from  Dantzic  the  court  of  appeal  was 
satisfied,  still  at  the  time  of  the  capture  the  Minerva  had  not 
on  board  all  her  papers  regular ;  and  that  in  consequence  the 
court  of  appeal  had  refused  to  give  costs  and  damages  upon  the 
reversal  of  the  former  sentences.  They  also  argued,  that  under 
a  warranty  of  neutrality  the  assured  was  bound  to  furnish 
himself  with  all  such  papers  as  secured  his  ship  against  the 
attacks  of  any  belligerent  power,  even  though  the  necessity  of 
having  such  papers  should  be  founded  on  partial  ordinances ; 
and  for  this  they  cited  BarziUay  v.  Lewis,  Park,  858,  where  Lord 
Mansfield,  on  a  warranty  of  "Dutch  property,"  said,  "the 
warranty  meant  that  the  ship  was  Dutch,  to  the  purpose  of  being 
protected."  And  again,  in  the  same  case,  "in  every  war  the 
belligerent  powers  make  particular  regulations  for  themselves, 
which  being  no  part  of,  or  perhaps  repugnant  to  the  law  of 
nations,  do  not  bind  other  states ;  but  other  states,  though  *not  [  *488  ] 
bound  by  them,  must  take  notice  of  them  for  their  own  safety. 
In  this  case  the  insured  warranted  the  ship  to  be  Dutch,  and 
they  knew  they  must  conform  to  the  marine  regulations  of 
France."  They  urged  that  the  same  principle  was  adopted  by 
Sir  Wm.  Grant,  in  his  judgment  on  the  case  of  Kindersley  v. 
ChaceA 

t  Manball  Ins.  2  Ed.  423. 
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SivFKEN  Shepherd  and  LenSy  Serjts.  contra. 

9       • 

Sir  James  Mansfield,  Gh.  J. : 

In  this  case  the  Minerva  was  proved  to  be  a  Dantzic  ship, 
and  she  was  also  proved  to  have  had  on  board  at  the  time  of 
the  capture  all  the  papers  ever  carried  by  Dantzic  ships. 
However,  she  was  taken  into  a  French  port  by  a  cruiser  of  that 
nation ;  and  this  action  is  brought  to  recover  the  loss  sustained 
by  the  assured  in  consequence  of  that  capture.  The  under- 
writers are  clearly  liable,  unless  they  can  show  that  the  capture 
arose  from  some  default  of  the  assured ;  but  they  contend  they 
are  not  liable,  because  the  sentence  of  restitution  has  refused 
damages  and  costs  to  the  assured.  The  result  of  the  sentence  of 
the  tribunal  de  Cassation  is,  that  the  Minerva  was  proved  to  be 
neutral ;  but  because  she  was  not  documented  according  to  the 
ordinances  of  France,  though  she  was  documented  according  to 
the  laws  of  nations,  therefore  damages  and  costs  were  not 
allowed.  The  precise  ground  of  the  refusal  to  allow  costs  and 
damages  is,  that  the  muster-roll  did  not  express  the  place  of 
nativity  of  the  crew,  which  was  required  by  the  French 
regulations.  Then  the  first  question  will  be.  Whether  a  ship 
warranted  as  this  is,  and  sailing  from  the  port  of  Dantzic, 
documented  according  to  the  law  of  nations,  ought  also  to  be 
documented  according  to  all  the  private  regulations  of  all  the 
belligerent  powers?  In  Mayne  v.  Walter  (Park  862,)  Lord 
Mansfield  put  all  private  regulations  of  belligerent  powers  out 
of  the  question,  saying  they  could  have  no  effect,  unless  known. 
[  ♦489  ]  If  therefore  we  were  to  stop  *here,  there  would  be  an  end  of  the 
present  case,  for  it  does  not  appear  that  the  regulation  referred 
to  in  the  French  sentence  was  known  at  Dantzic.  But  let  us  con- 
sider the  general  question.  Prize  or  no  prize  ought  to  be  decided 
by  the  law  of  nations,  and  that  law  must  be  collected  from  the 
writers  upon  the  subject,  and  from  the  treaties  existing  between 
nations.  In  BarziUay  v.  Letvis,  non-compliance  with  the 
provisions  of  the  treaty  of  Utrecht,  by  a  ship  warranted  Dutch, 
was  held  to  be  fatal,  because  the  provisions  of  that  treaty  were 
part  of  the  law  of  nations  between  the  Dutch  and  the  French, 
by  whom  the  capture  was  made.    It   has  lately  been  under 
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consideration  whether  the  sentences  of  courts  of  admiralty  ought      sirncni 
to  be  impeached,  though  founded  on  very  wicked  reasons ;        lee. 
4ind  it  is  now  decided  that  the  question  of  prize  or  no  prize, 
though  foolishly  reasoned  by  the  Court  of  Admiralty,  is  never- 
theless concluded  by  their  judgment.    Be  the  premises  upon 
which  that  judgment  proceeds  what  they  may,  yet  if  it  decides 
the  ship  to  be  lawful  prize,  that  question  cannot  again  be 
Agitated.    No  question  has  ever  arisen  as  yet  with  respect  to  the 
refusal  of    a  prize    court    to    allow    damages    and    costs,  as 
discharging  the  underwriters  from  their  liability ;  and  indeed  it 
would  be  very  odd  if  such  a  refusal  could  discharge  them.    It  is 
a  matter  of  mere  discretion  in  the  Court.    In  this  case  the 
refusal  to  allow  them  is  founded  on  two  private  ordinances  of 
France,  not  shewn  to  be  within  the  knowledge  of  the  people  of 
Dantzic,  and  therefore  the  refusal  of  the  French  court  can  afford 
no  ground  for  holding  the  underwriters  released  from  their 
engagement  to  pay.    Indeed,  I  see  no  reason  for  extending  the 
doctrine    of   the     conclusiveness    of    sentences   of   courts    of 
admiralty. 

Heath,  J.: 

I  am  of  the  same  opinion.  The  conclusive  effect  of  the 
sentence  of  condemnation  is  now  settled ;  why  then  is  not  the 
same  effect  to  be  given  to  the  sentence  "^of  acquittal  ?  As  to  the  [  *^90  ] 
refusal  of  damages  and  costs,  that  is  merely  accessory  to  the 
main  point  in  dispute,  and  a  refusal  only  of  a  part  of  the  prayer 
of  the  appellant,  which,  if  granted,  would  not  be  part  of  the 
sentence  on  the  question  of  prize. 

BooKE,  J. : 

I  am  of  the  same  opinion.  The  question  of  costs  is  quite 
distinct  from  the  question  of  prize. 

Chambre,  J. : 

If  the  French  Court  had  expressly  decided  that  they  refused 
damages  and  costs  because  the  Minerva  had  not  the  proper 
papers  on  board  for  the  voyage,  we  might,  perhaps,  have  been 
bound  by  such  a  finding.    But  it  appears  from  the  sentence  that 
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SiFFKEN     they  refused  damages  and  costs  because  the  Minerva  had  not 
Lee.        complied  with  French  ordinances.    The  refusal,  therefore,  was  a 
mere  arbitrary  act  of  the  Court. 

Ride  discharged. 


1807.       DOE,   ON  THE  DEMISE  OF  JOHN  GODFREY  LTJSH- 

Jvne  16. 

—  INGTON,    Plaintiff,   v.  RICHARD  Lord   Bishop 

[*9i]  OF    LANDAFF,    SIR   STEPHEN    LUSHINGTON, 

Baet,,  MARY  LUSHINGTON,  Widow,  EDMUND 
HENRY  LUSHINGTON,  HENRY  JOHN  LUSH- 
INGTON,  STEPHEN  RUMBOLD  LUSHINGTON, 
JAMES  LANE  LUSHINGTON,  and  CHARLES 
MAY  LUSHINGTON,  Esquikes,  Defendants. 

(2  Bos.  &  P.  (N.  B.)  491—508.) 

A  rectoxy  in  Kent,  formerly  belonging  to  one  of  the  dissolved  mon- 
asteries, having  been  granted  by  Henry  YJLLL.  to  a  layman,  to  be  holden 
in  fee  by  knight's  service  in  capite;  held  that  the  lands  vrere  desoendible 
according  to  the  custom  of  gavelkind,  but  the  tithes  according  to  the 
common  law.f 

This  was  an  ejectment  brought  in  pursuance  of  a  direction  in 
a  decree  of  the  Court  of  Chancery,  in  order  to  ascertain  whether 
the  devise  in  the  will  of  the  Bev.  James  Stephen  Lushington,  of 
the  date  of  the  26th  of  Dec.  1794,  of  the  manor  of  Bodmersham, 
alias  St.  John's  Hole,  with  the  appurtenances,  and  of  the  several 
lands,  hereditaments,  and  premises,  situate  at  Rodmersham, 
Bapchild,  Murston,  and  Tong,  and  of  the  rectory  appropriate  of 
the  parish  church  of  Rodmersham,  with  the  appurtenances,  and 
the  tithes,  obventions,  oblations,  pensions,  and  portions  to  the 
said  rectory  belonging,  had  been  revoked,  and  whether  any  and 
what  part  thereof  were  of  gavelkind  tenure,  or  descended  accord- 
ing to  the  rule  of  the  common  law. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  last  assizes 
for  Kent,  the  jury  found  a  verdict  for  the  plaintiff  for  one-sixth 

t  And  see  Boughten  v.  Sandilands,  3  Taunt.  342,  363 ;  Matthews  y.  Venahlei, 
2  Bing.  136,  143. 
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part  of  all  the  premises  in  question,  except  the  rectory,  and  for     Doe  dem. 
the  whole  of  the  rectory,  subject  to  the  opinion  of  the  Court  on  ^, 

[a  case,  which  after  stating  the  facts  relevant  to  the  question  as  to  i^^  Jbmhop 
the  revocation  of  the  will  (which  is  obsolete  as  regards  all  wills  op  Laitoaitp 

and  Otheis. 

made  smce  the  1st  of  January,  1888)  states  that]  in  support  of 
the  claim  of  Thomas  Godfrey  Lushington  to  the  whole  of  the 
rectory,  it  was  proved  that  the  said  rectory  and  church  of  Eod- 
mersham,  and  all  lands,  tenements,  glebe,  tithes,  oblations,  and 
other  rights,  commodities,  emoluments,  and  appurtenances  what- 
soever thereunto  belonging,  in  the  said  county  of  Kent,  were 
parcel  of  the  late  preceptory  or  commendatory  of  West  Peckham, 
in  the  same  county  of  Kent,  and  belonged  to  the  priory  or 
hospital  of  St.  John  of  Jerusalem  in  England ;  and  that  upon  the 
dissolution  of  that  hospital  they  were  given  and  granted  by  King 
Henry  the  Eighth  to  John  Pordage  his  heirs  and  assigns  for 
ever,  as  fully,  freely,  and  entirely,  and  in  as  ample  manner  and 
form  as  the  late  prior  of  the  said  late  hospital  of  St.  John  of 
Jerusalem  in  England,  or  any  one  or  more  of  his  predecessors  in 
the  right  of  that  priory  at  any  time  before  the  dissolution  of  the 
same,  or  before  that  priory  came  to  the  crown,  held,  and  enjoyed 
the  same  rectory  and  tithes ;  to  hold  of  his  said  majesty,  his  heirs 
and  successors  in  capite,  by  the  service  of  the  twentieth  part  of  a 
knight's  fee. 

The  questions  for  the  opinion  of  the  Court  were,  [inter  alias] 
•whether  the  rectory  and  tithes  of  Eodmersham  were  subject  to      [  *i05  ] 
the  custom  of  gavelkind,  or  descended  according  to  the  rule  of  the 
common  law  ?    ♦    ♦    ♦ 

This  case  was  twice  argued,  first  in  Trinity  Term,  1806,  by 
Best,  Serjt.  for  the  lessor  of  the  plaintiff,  and  Bayley,  Serjt.  for 
the  defendants ;  and  again  in  Trinity  Term,  1807,  by  Williams, 
Serjt.  for  the  former,  and  Shepherd,  Serjt.  for  the  latter.   *   *  ♦ 

On  this  day  the  opinion  of  the  Court  was  delivered  by  Jund  16 

Sir  James  Mansfield,  Ch.  J.   [after  giving  his  opinion  to  the       [  602  ] 
effect  that  the  will  in  question  was  revoked  by  a  recovery 
suffered  as  mentioned  in  the  case  he  proceeded  as  follows :] 
Having  decided  that  the  will  is  revoked,  a  subsequent  question 
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Sob  dem.     arises,  how  the  premises  are  to  descend.    The  case  does  not 

„.  point  out  any  distinction  between  the  different  parts  of  the  rectory, 

Loud  Bmhop  ^^^  ^^  suppose  that  it  consists  partly  of  land  and  partly  of 

OF  Latoafp  tithes  ;t  for  it  is  very  improbable  that  there  should  be  a  rectory 

and  Others.        .  ,  w        jt  v 

r  506  1  ^i**^o^t  some  land.  With  respect  to  any  land  which  may  belong 
to  the  rectory,  it  will  fall  under  a  different  consideration  from  the 
tithe.  It  is  said,  that  the  land  is  not  to  be  considered  as 
descending  according  to  the  custom,  because  it  had  been  long  in 
the  hands  of  an  ecclesiastical  corporation ;  and  that  in  ancient 
times  the  land  might  not  have  been  gavelkind  when  it  first  came 
to  this  body.  But  I  think  that  it  is  impossible  to  distinguish  the 
lands  belonging  to  this  rectory  from  other  lands  in  Kent.  The 
law  of  gavelkind  is  unlike  other  customs.  It  is  not  good  if  it 
begins  only  just  before  the  reign  of  Richard  the  First.  This 
custom  existed  long  before  any  such  customs,  and  almost  before 
any  history.  In  some  places  it  is  called  the  common  law  of 
Kent.  In  Co.  Lit.  140,  it  is  said,  that  the  descent  of  the  land  in 
Kent  by  gavelkind  is  of  common  right.  The  real  history  of  the 
custom  in  Kent  is,  that  the  Conqueror  granted  to  the  people  of 
Kent  their  pre-existing  rights  ;  having  made  a  convention  with 
them,  by  which  he  permitted  them  to  retain  their  ancient  laws 
and  customs.  The  descent  by  gavelkind  was  probably  the  rule 
of  descent  throughout  the  whole  kingdom.  Robinson  t  gives  a 
general  history  of  the  partible  inheritances.  Why  females  were 
excluded  I  cannot  tell.    In  the  time  of  the  Saxons  the  natural 

[  'SO?  ]  mode  of  inheritance  prevailed.  Though  from  long  habit  we  *are 
accustomed  to  consider  the  eldest  son  as  entitled,  there  is 
nothing  in  the  laws  of  nature,  or  in  the  relation  between  a  father 
and  his  children,  which  gives  the  eldest  son  any  right  over  his 
brothers  and  sisters.  It  is  more  natural  that  the  estate  should 
go  to  all  the  children  after  the  death  of  the  father.  Spelman 
treats  this  custom  as  having  been  the  general  law  of  the  kingdom. 
In  Selden's  Analecta  Anglo-Britannica,§  in  the  second  volume  of 
his  works,  an  account  is  given  of  the  Conquest  and  of  the  reigns 
shortly  before.    The  common  story  of  the  Kentish  men  marching 

t  It  was  said  at  the  bar  that  there      65  et  aeq, 
was  no  land  annexed  to  the  rectory.  §  Cap.  vii. 

X  Bobinson  on  Gavelkind,  pp.  62, 
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against  the  Conqueror  in  great  numbers,  covered  with  boughs,     Doe  dem. 
and  appearing  like  a  moving  wood,  is  there  related,  and  the  f. 

convention    made  with  the  Conqueror,   by  which    they  were  lqrJbi^hop 

permitted  to  retain  their  ancient  laws  and  customs,  is  thus  op  Landaff 

and  Others. 

spoken    of.     Illfesas    hinc    patrias    retinuerunt    consuetudines 
illamque  imprimis  quam  leges  Anglorum  municipales  Gavelkind 
nominant,  quee  in  toto  regno,  ante  ducis  adventum  frequens  et 
usitata  fuit,  postea  c«eteris  adempta  (sed  privatis  quorundam 
locorum    consuetudinibus  alibi  postea  regerminans)   Cantianis 
solum  ex  hac  Stigandi  et  Egelfini  armata  intercessione  integra  et 
inviolata  remansit.t     Spelman,  in  his  [Glossary,  voce  "Gavel- 
kind," calls  the  custom  Frisca  Anglo-Saxonum  consuetudo  e 
Germania  delata,  and  supports  his  conjecture   respecting  its 
origin  by  a  passage  from  Tacitus  :l  HsBredes  successoresque  sui 
cuique  liberi ;  in  which,  however,  no  distinction  is  made  between 
male  and  female.     This  very  learned  man  and  great  antiquarian, 
as  well  as  every  other  writer  who  looked  into  the  subject,  has 
considered  this  custom  as  part  of  the  ancient  law  of  Kent, 
reserved  to  the  Kentish  men  at  the  Conquest.    That  being  the 
general  *law,  the  appropriation  in  subsequent  times  of  any      [  •"ios  ^ 
portion  of  land  to  a  religious  house  will  not  alter  its  nature. 
While  in  possession  of  the  house,  it  could  go  to  no  children ; 
but  as  soon  as  it  was  given  up  by  the  religious  house,  and 
granted  by  the  crown,  it  must  have  been  holden  according  to  its 
ancient  tenure.    The  custom  of  gavelkind  then  attached,  and, 
amongst  other  things,  the  descent  to  all  the  sons  equally.     That 
being  so,  I  need  not  say  more  on  this  part  of  the  case,  than  that 
land  belonging  to  this  rectory  is  not  distinguishable  from  any 
other  land,  and  if  there  be  any  in  this  case  it  will  descend 
according  to  the  custom.    With  respect  to  the  tithes,  they  will 
fall  under  a  different  consideration.    As  it  certainly  is  now  an 
established  notion  of  law,  that  a  layman  was  incapable  of  having 

t  It  is  to  be  observed,  that  Eobin-  Pleas,  ed.  Baildon,  Selden  Soc.  1890. 

son  consideTS  the  rule  of  partible  — F.  P.] 

inheritance  to  have  remained  at  the  J  DeMoribusGbrmanonim,cap.20. 

common  law  applicable  to  soccage  [The  following  words  '*  et  nullum 

tenure  till  the  reign  of  K.  Jolm.  testamentum  '*  contain  the  real  point 

P.  22 — 26.    [See  BayviWa  case,  A.D.  of  the  passage.— F.  P.] 
1200,  now  fully  given  in  Select  Civil 
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Doe  Jem.     any  tithes  nntil  the  dissolution  of  the  monasteries,  and  that  till 

^  that  time  tithes  could  only  belong  to  the  church,  it  is  impossible 

LordBishop  ^^^  there  could  be  any  ancient  descent  with  respect  to  them. 

OP  LAia>APP  They  could  not  descend  from  ancestor  to  heir,  because  they  could 

not  be  in  the  hands  of  any  private  individual.    As  to  the  tithes, 

therefore,  they  must  descend  entirely  to  the  eldest  son,  according 

to  the  rules  of  descent  at  common  law.  The  lessor  of  the  plaintiJET 

therefore  will  be  entitled  to  one-sixth  of  the  land,  and  to  the  whole 

of  the  tithes. 
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DONELLY  V.   SIK  HOME  POPHATVf.  isoz. 

(1  Taunt.  1-fi.)  -^'!!Li'' 

A  commodore,  who  appoints  a  captain  under  liim,  without  haying  [  i  ] 

authority  for  that  purpose,  is  not  entitled  to  share  as  a  flag  officer  in 
the  distribution  of  prizes,  under  his  Majesty's  proclamation  of  the  7th 
July,  1803.  Neither  will  the  subsequent  ratification  of  such  appoint- 
ment, by  the  Lords  of  the  Admiralty,  or  the  King  in  Council,  entitle 
him  to  share  as  a  flag  officer,  in  any  prizes  taken  before  the  date  of  such 
ratification. 

This  was  an  action  for  money  had  and  received,  &c,  to  which 
the  defendant  pleaded  the  general  issue.  The  cause  was  tried 
before  Mansfield,  Ch.  J.  at  the  sittings  after  last  Trinity  Term 
st  Westminster.  The  facts  were  as  follow.  The  defendant, 
in  the  month  of  July,  1805,  was  directed  by  the  Lords  of  the 
Admiralty  to  proceed  to  Madeira  for  the  purpose  of  taking  the 
conmiand  of  the  squadron  assembled  at  that  island  for  an  attack 
upon  the  Gape  of  Good  Hope.  He  received  at  the  same  time 
the  following  appointment  of  Commodore — "  Whereas  we  think 
fit  that  you  should  hoist  a  broad  pendant  on  board  his  Majesty's 
ship  Diadem,  so  soon  as  you  shall  have  left  the  island  of 
Madeira,  you  are  hereby  authorized  and  directed  to  hoist  a 
broad  pendant  accordingly,  and  to  *wear  the  same  in  the  [  *2  ] 
absence  of  a  flag  officer  until  you  shall  receive  further  orders. 
Given,  &c." 

Upon  the  sailing  of  the  fleet  from  Madeira  the  defendant 
appointed  Captain  Downman  to  the  command,  as  captain  under 
him,  of  his  Majesty's  ship  Diadem,  and  he  wrote  to  inform  the 
Lords  of  the  Admiralty  of  the  step  he  had  taken,  and  of  the 
reasons  which  had  led  to  it.  Their  Lordships  expressed  their 
^sapprobation  of  the  appointment,  refused  to  confirm  it,  and 
ordered  the  defendant  to  resume  the  command  of  the  Diadem. 
The  defendant,  upon  his  return  to  England,  appealed  by 
memorial  to  the  King  in  Council,  and  that  appeal  was  still 
depending  at  the  time  of  the  trial  and  of  this  motion.    By  the 
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DoNELLT  stat.  45  Geo.  III.  c.  72,  s.  2,  it  is  enacted,  that  all  prizes  taken 
roPHAw.  ^y  ^^J  8^ip  or  vessel  of  war  in  his  Majesty's  pay  shall  be  the 
property  of  the  captors,  ''  to  be  divided  in  such  proportions  and 
after  such  manner,  as  his  Majesty,  by  his  proclamation  of  the 
7th  of  July,  1808,  hath  already  ordered  and  directed,  or  as  his 
Majesty,  his  heirs  and  successors,  shall  think  fit  to  order  and 
direct,  by  proclamation  or  proclamations  to  be  issued  for  those 
purposes ; "  and,  by  the  proclamation  of  the  7th  of  July,  1803, 
to  which  the  Act  refers,  it  is  ordered  that ''  commodores,  with 
captains  under  them,  shall  be  esteemed  as  flag  officers  with 
respect  to  the  eighth  part  of  prizes  taken,  whether  commanding 
in  chief  or  under  conmiand."  A  commodore  is  appointed 
either  with  or  without  a  captain  under  him,  according  to  the 
opinion  entertained  of  the  nature  and  exigencies  of  the  service 
upon  which  he  is  employed.  In  the  former  case  the  appoint- 
ment is  as  follows  :  ''  By  the  commissioners,  &c.  Whereas  we 
think  fit  that  you  should  hoist  a  broad  pendant  on  board  his 

Majesty's  ship ,  and  have  a  captain  under  you ;  you  are 

hereby  required  and  directed  to  hoist  a  broad  pendant  accord- 
r  *H  ]        ingly,  and  to  wear  the  same  in  the  absence  of  a  ^senior  captain, 
until  you  receive  further  orders.    Given,"  &c. 

The  only  material  question  upon  the  trial  was,  whether  the 
defendant.  Sir  Home  Popham,  was  a  flag  officer  within  the 
meaning  and  terms  of  this  proclamation.  The  plaintiff. 
Captain  Donelly,  commanded  the  Narcissus  frigate,  one  of  the 
fleet  placed  under  the  orders  of  the  defendant.  The  Narcissus 
was  dispatched  by  the  commodore  to  obtain  intelligence ;  and, 
while  absent  on  that  service,  she  captured  a  brig,  and  drove  on 
shore  a  corvette,  belonging  to  the  enemy.  After  the  reduction 
of  the  Cape,  the  squadron  was  employed  in  an  attack  upon 
the  Spanish  settlements  on  the  Rio  de  la  Plata,  and  the  plaintiff 
was  appointed  by  the  defendant  to  bring  home  a  part  of  the 
treasure  taken  upon  that  occasion.  He  had  received  on  this 
account  a  freight  of  two  per  cent,  according  to  the  usage  of  the 
navy.  It  was  admitted  that,  by  the  same  usage,  the  defen- 
dant would  be  entitled  to  one-third  of  this  sum  if  he  were  a 
flag  officer  at  the  time  when  the  treasure  was  transmitted. 
He  would  also,  in  the  same  character,  have  a  claim  on  the 
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plaintiff  for  142Z.  8«.  6^.,  as  head-money,  on  account  of  the     Donelly 

two  vessels  which  had  been  captured  and  destroyed  by  the     popuam. 

Narcissus  during  her  absence  from  the  rest  of  the  squadron. 

These  sums,  amounting  to  2,004Z.  lis.  2d.,  had  been  paid  by 

the   plaintiff   to    the   use  of   the  defendant,  subject    to    the 

determination  of  the  above  question.    Admiral  Bainier  stated 

that  he  had  served  as  a  commodore  in  the  East  Indies ;  that 

he  was  at  first  appointed  without  a  captain  under  him;  but 

that,  after  an  interval  of  about  a  year,  he  received  a  new  order 

to  hoist  a  broad  pendant  and  to  have  a  captain  under  him ; 

that^  during  the  first  period,  he  shared  equally  in  the  distribution 

of  prizes  with  the  other  captains  of  the  squadron,  but  that, 

upon  his  second  appointment,  he  received  the  proportion  of  a 

flag  officer.     Several  other  officers  were  *called,  who  spoke  to        [  •■^  ] 

the  same  effect.    The  jury  found  a  verdict  for  the  plaintiff. 

Damages  2,0042.  Vis.  2rf. 

Bayley,  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted.  He 
observed,  that  the  defendant  was  de  facto  a  commodore,  with 
a  captain  under  him,  from  the  time  of  the  appointment  of 
Captain  Downman  to  the  command  of  the  Diadem.  The 
measure  was  occasioned  by  the  exigencies  of  the  service  ;  and 
though  the  Lords  of  the  Admiralty  had  disapproved  of  the 
appointment,  and  had  refused  to  confirm  it,  yet  the  defendant 
had  appealed  from  their  determination  to  the  King  in  Council. 
There  was  reason  to  believe  that  the  decision  would  be  favour- 
able to  the  defendant.  This  would  establish  the  validity  of 
the  appointment,  and  the  defendant  would  then  be  entitled 
to  share  as  a  flag  officer  according  to  the  terms  of  the  pro- 
clamation. 

[Sir  James]   Mansfield,  Gh.  J. : 

This  is  an  action  between  two  meritorious  officers,  who  are 
desirous  only  of  ascertaining  their  respective  rights.  It  appeared 
upon  the  trial  that  there  were  two  distinct  forms  made  use 
of  by  the  Lords  of  the  Admiralty  for  the  appointment  of  a 
commodore.     The  officer  to  whom  the  order  is  addressed  is 

R.B. — ^VOL.  IX.  Y  y 
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coNELLT  sometimes  directed  merely  to  hoist  a  broad  pendant,  at  others 
PoPHAM.  to  hoist  a  broad  pendant  and  to  have  a  captain  under  him. 
The  King's  proclamation,  which  regulates  the  division  and 
distribution  of  prizes,  directs  that  commodores  with  captains 
under  them  shall  rank  as  flag  officers ;  and  this  proclamation 
is  to  be  considered  as  incorporated  into,  and  forming  part  of 
the  prize  act.  It  is  by  this  proclamation,  coupled  with  the 
Act,  that  the  legal  rights  of  the  parties  are  to  be  determined ; 
and  the  terms  are  too  plain  to  admit  of  the  least  degree  of 
doubt.  It  was  alsa-  proved,  in  conformity  with  the  clear 
[*5]  language  *of  the  law,  that  Admiral  Eainier,  under  4us  first 
authority,  shared  equally  with  the  other  captains  of  the  fleet ; 
but  that  afterwards,  upon  his  appointment  as  commodore  with 
a  captain  under  him,  he  received  the  proportion  of  a  flag  officer. 
Had  the  Lords  of  the  Admiralty  even  confirmed  the  appoint- 
ment of  Captain  Downman  to  the  command  of  the  Diadem, 
though  this  might  have  operated  upon  the  rights  of  the  parties 
from  the  time  of  such  confirmation,  yet  it  could  not  have  been 
attended  with  a  retrospective  effect.  The  same  observation  will 
apply  to  the  appeal.  The  legal  rights  of  the  claimants,  as  they 
at  present  subsist,  cannot  be  affected  by  any  future  decision 
of  the  King  in  Council.  It  may  also  be  remarked,  that  if  the 
approbation  of  the  Lords  of  the  Admiralty,  or  of  his  Majesty 
in  Council,  were  to  have  the  effect  contended  for,  it  might  be 
productive  of  serious  inconvenience  to  the  public  service.  For 
there  would  be  reason  to  apprehend  that  officers  might  be 
induced  to  make  appointments  of  this  nature  merely  with  a 
view  to  their  own  emolument,  taking  the  chance  of  their  being 
afterwards  ratified. 

Heath,  J. : 

The  decision  of  the  King  in  Council  cannot  divest  a  right. 

Chambbe,  J.  was  of  the  same  opinion. 

Bayley  took  nothing  by  his  motion. 
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NAYLOR    AND    AxoTHER,    Executors    op    SAMUEL        ^s^^- 

NAYLOR,   V.  COLLINGR  ^'— 

(1  Taunt,  19— 21.)  [19] 

A  covenant,  by  a  tenant,  to  yield  up  in  repair  at  the  expiration  of  his 
lease,  all  buildings,  which  should  be  erected  during  the  term,  upon  the 
demised  premises,  includes  buildings  erected  and  used,  by  the  tenant, 
for  the  purpose  of  trade  and  manufacture,  if  such  buildings  be  let  into 
the  soil  or  otherwise  fixed  to  the  freehold,  but  not  where  they  merely 
rest  upon  blocks  or  pattens. 

A  RULE  nisi  was  obtained  in  Trinity  Term,  for  an  attachment 
against  the  defendant  for  the  non-performance  of  an  award. 
The  plaintiffs  had  brought  an  action  for  a  breach  of  covenant 
committed  by  the  defendant,  in  not  keeping,  and  delivering  up 
at  the  expiration  of  his  lease,  in  a  proper  state  of  repair,  certain 
premises  of  which  he  was  tenant.  Upon  the  trial  of  the  cause 
an  order  was  made,  referring  all  matters  in  difference  between 
the  parties  to  arbitration. 

The  lessee  had  covenanted,  ''  that  he  should  and  would,  from 
time  to  time  and  at  all  times  during  the  continuance  of  the 
said  lease,  at  his  own  proper  costs  and  charges,  well  and 
sufficiently  repair,  uphold,  and  support,  maintain,  amend,  and 
keep  the  said  messuage  or  tenement  and  premises,  and  all 
erections  and  buildings,  then  already  erected  and  built,  as  also 
all  other  erections  or  buildings  that  might,  thereafter,  be  erected 
and  built,  in  or  upon  the  said  premises  or  any  part  thereof, 
in,  by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations  and  amendments  whatsoever,  when,  where,  and  as 
often  as  need  or  occasion  should  be  or  require,  and  the  same 
premises,  in  such  good  and  sufficient  repair,  should  and  would, 
at  the  end,  or  other  sooner  determination  of  the  said  lease, 
peaceably  and  quietly  surrender  and  yield  up,"  &c. 

The  arbitrator  awarded,  among  other  things,  as  follows : 
that  the  defendants  should  pay  to  the  plaintiff  the  sum  of  902., 
for  and  on  account  of  the  breach  of  the  said  covenant,  so  far  as 
the  same  respects  the  repairing  and  yielding  up  in  repair  certain 
erections  and  buildings,  which,  during  the  term  granted  by  the 
said  lease,  *were  erected  and  built  on  the  said  demised  premises       [  *20  ] 

Y  Y  2 
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Naylob  by  the  said  John  Collinge,  as  tenant  and  occupier  thereof,  and 
CoLLiNOK.  i^t  ^to  and  fixed  to  the  soil  and  freehold  thereof,  and  which 
were  built  and  used  for  the  purpose  of  trade  and  manufacture 
only,  and  were  removed  and  carried  away  by  the  said  John 
Collinge,  by  whom  the  same  were  built ;  and  the  further  sum 
of  601,  for  and  on  account  of  the  breach  of  the  said  covenant, 
so  far  as  the  same  respects  the  repairing  and  yielding  up  in 
repair  certain  other  erections  and  buildings,  which,  during  the 
term  granted  by  the  said  lease,  were  erected  and  built  on  the 
said  demised  premises  by  the  said  John  Collinge,  as  tenant  and 
occupier  thereof,  for  the  purpose  of  trade  and  manufacture  only, 
and  used  for  that  purpose  only,  but  which  were  not  let  into  the 
ground  soil  or  freehold  of  the  said  premises,  but  were  built  and 
supported  on  blocks  or  pattens  of  wood  laid  upon  the  ground, 
and  were,  in  like  manner,  removed  and  carried  away  by  the 
said  John  Collinge,  by  whom  the  same  were  built."  Neither 
of  these  sums  had  been  paid,  and  the  award  was  drawn  in  the 
above  form,  in  order  to  give  the  parties  an  opportunity  of 
obtaining  the  judgment  of  the  Court  upon  the  question,  whe- 
ther the  difierent  kinds  of  buildings  which  it  described,  or 
either  of  them,  were  comprehended  within  the  terms  of  the 
covenant. 

Shepherd  and  Bayley,  Serjts.  upon  shewing  cause,  observed, 
that  there  were  two  questions  submitted  upon  this  award  to  the 
decision  of  the  Court.  Whether  the  defendant  was  entitled  to 
remove,  1st,  those  buildings  which,  during  the  term,  were 
erected  by  the  tenant  for  the  purposes  of  trade,  and  were  let 
into  the  soil  ?  And,  2ndly,  Those  which  were  erected  for  the 
same  purposes,  and  which  were  not  let  into  the  soil,  but  rested 
on  blocks  or  pattens  of  wood.  It  had  long  since  been  determined 
that  the  tenant  was  entitled  to  remove  such  buildings  as  he 
[  •21  ]  *had  erected,  during  his  term,  for  the  purposes  of  trade.  It 
was  not  the  intention  of  the  parties,  in  the  present  instance, 
to  restrain  the  operation  of  this  general  rule.  The  object  of  the 
covenant  was  merely  to  provide  that  those  buildings,  which  the 
tenant  was  bound  by  law  to  leave  on  the  premises,  should  be 
left  in  a  proper  state  of  repair. 
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The  Court  interposing  observed,  that  the  parties  were  Naylob 
precluded  from  all  general  argument  by  the  express  words  of  collinqk, 
the  covenant.  The  question  must  be  confined  to  the  construc- 
tion of  this  agreement.  Wliat  then  is  its  plain  and  obvious 
import?  The  words  are,  "all  erections  and  buildings."  The 
defendant,  therefore,  in  order  to  succeed  upon  this  part  of  his 
case,  must  prove  that  erections  and  buildings  raised  for  the 
purposes  of  trade,  are  in  fact  not  erections  and  buildings.  If 
the  tenant  meant  to  exclude  buildings  of  this  nature,  it  should 
have  been  so  expressed.  The  Court  cannot  go  out  of  the 
covenant.  The  other  point  is  equally  clear  in  favour  of  the 
defendant.  The  thing  removed  is  described  as  not  let  into  the 
soil,  but  as  resting  upon  blocks  or  pattens.  It  is  therefore  a 
mere  chattel,  and  is  not  an  erection  or  building  within  the 
meaning  of  the  covenant. 

Best,  Serjt.,  who  was  to  have  argued  on  the  other  side, 
deferred  upon  the  latter  point  to  the  opinion  of  the  Court,  and 
it  was  ordered  that  upon  the  payment  of  the  first  sum  of  90i.  the 

Rule  should  be  discharged. 


THE  KING   V.  ANTONIO  DEPARDO.  isot. 

(1  Taunt.  26—37 ;  S.  C.  R.  &  R.  134.)  J^ov^l, 

A  manslaughter  committed  in  Cliina  by  an  alien  enemy,  who  had         [  26  1 
been  a  prisoner  of  war,  and  was  then  acting  as  a  mariner  on  board  an 
English  merchant  ship,  on  an  Englishman,  cannot  be  tried  here  under 
a  commission  issued  in  pursuance  of  the  statutes  33  Hen.  YIII.  c.  23 ; 
and  43  Geo.  III.  c.  113,  s.  0. 

The  prisoner  was  tried  and  convicted  at  the  Old  Bailey  on  the 
80th  of  October,  1807,  before  Lord  Ellenborough,  Ch.  J.  and 
Thompson,  B.,  under  a  special  commission  issued  by  virtue  of  the 
statutes  33  Hen.  VIII.  c.  23,  and  43  Geo.  III.  c.  113,  s.  6,  upon 
an  indictment  for  ''  feloniously  killing  and  slaying  Wm.  Burne  at 
Canton  in  China,  in  parts  beyond  the  seas  without  England." 

At  the  trial  it  was  proved  that  the  deceased  was  an  iE^nglish- 
man,  and  a  mariner  belonging  to  the  Alnwick  Castle,  a  ship  in 
the  service  of  the  East  India  Company,  having  letters  of  marque. 
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The  Kisq  That  the  prisoner  Bepardo  was  a  Spaniard,  and  had  been  a 
Depabdo.  prisoner  of  war  on  board  his  Majesty's  ship  the  Blenheim  ;  that 
two  or  three  months  before  he  committed  the  offence,  he  entered 
as  a  volunteer  on  board  the  Alnwick  Castle,  at  Pulopenang  or 
Prince  of  Wales's  Island,  which  is  under  the  dominion  of  His 
Majesty,  and  received  the  usual  bounty ;  and  also  that  on  the 
day  before  the  perpetration  of  the  act,  he  received  some  part  of 
his  pay :  that  at  the  time  of  committing  the  offence,  he  was  one 
of  the  crew  of  the  Alnwick  Castle,  which  was  then  lying  near 
Canton,  in  a  part  of  the  Canton  river,  about  one-third  of  a  mile 
in  width,  within  the  tideway,  at  the  distance  of  about  80  miles 
from  the  sea ;  that  the  prisoner  went  on  shore  with  others  of 
the  crew,  and  there  mortally  wounded  the  deceased,  who  was 
afterwards  carried  on  board  the  ship,  where  he  died  on  the 
following  day. 

Doubts  being  entertained  whether  the  prisoner  was  an  object 
of  the  special  commission  issued  under  the  statutes  before 
mentioned,  the  Court  was  pleased  to  order  the  case  to  be  stated 
for  the  opinion  of  the  twelve  Judges. 

L  27  ]  Burroughy  for  the  prisoner,  admitted,  that  though  the  whole 

tenor  of  the  stat.  S3  Hen.  VUI.  c.  23,  which  gives  the  commis- 
sioners a  jurisdiction  in  the  cases  therein  mentioned,  seems 
clearly  to  point  at  offences  committed  within  the  King's  domin- 
ions, it  was  now  too  late  to  contend  that  it  applies  exclusively  to 
such;  for,  on  account  of  the  words  "or  without,"  which  are 
found  near  the  end  of  the  first  section,  the  Act  has  been  held  by 
Lord  Holt  and  others  to  extend  to  offences  committed  out  of 
the  King's  dominions.  By  the  stat.  43  Geo.  HI.  c.  113,  the 
same  law  is  extended  to  accessaries,  and  to  manslaughter.  The 
question  to  be  decided,  in  substance  is,  whether  an  alien  enemy, 
having  done  nothing  to  divest  himself  of  that  character,  com- 
mitting an  offence  in  a  country  not  within  the  King's  dominions, 
is  amenable  to  the  laws  of  England.  An  alien  is  not  in  general 
subject  to  the  laws  of  another  country :  by  a  medium  indeed  he 
may  become  subject  to  them,  if  he  places  himself  within  the 
range  of  those  laws.  Adherence  to  the  King's  enemies  is 
treason :    and    by  the  express  provisions   of   the    statute    35 


VOL.U.]  1807.    C.  P.    1  TAUNT.  27— 23.  095 

Hen.  Yin.  c.  2,  treasons  committed  either  within  or  without  the    the  Kino 
realm  may  be  tried  here,  1  Hale,  P.  C.  169-    But  if  an  alien     deipaedo. 
adhere  to  the  King's  enemies,  without  the  realm,  that  is  no 
treason,  unless  he  hath  been  previously  domiciled  here,  in  which 
case  it  has  been  decided  that  his  adherence  is  treason.    A  subject 
of  Spain  cannot  divest  himself  of  allegiance  to  the   Spanish 
King.    Nemo  potest  exuere  patriam.     And  two  or  more  co-ordi- 
nate absolute  allegiances  cannot  be  due  from  one  person  to 
several  independent  princes,  1  Hale,  P.  C.  68.     The  prisoner 
cannot  discharge  himself  of  his  natural  allegiance  by  swearing 
allegiance  to  a  new  prince.     His  very  act  of  becoming  a  volun- 
teer on  board  our  ship  was  high  treason  to  the  King  of  Spain,  an 
adherence  to  his  enemies.     The  prisoner  might,  though  abroad, 
have  become  subject  to  the  laws  of  this  country  in  three  *ways ;       [  '28  ] 
by  naturalization,  by  becoming  a  denizen,  or  by  taking  the  oath 
of  allegiance ;  but  he  could  not,  by  entering  on  board  this  ship, 
by  making  a  contract,  not  with  the  sovereign  power,  but  with  a 
company  of  private  merchants,  become  amenable  to  our  laws. 
If  he  had  been  on  board  a  King's  ship,  in  the  pay  of  the  Grown, 
perhaps  it  might  have  been  otherwise.    All  the  obligations  an 
ahen  incurs,  are  local  and  transitory.     The  prisoner,  it  is  true, 
while  on  board  the  Blenheiniy  was  under  the  protection  of  the 
King  of  Great  Britain.    But  he  was  not  domiciled  at  Pulopenang, 
where  he  became  a  volunteer  ;  he  was  a  prisoner  of  war  ;  he  was 
on  board  a  ship  there  by  compulsion,  not  by  choice ;  and  when 
he  went  away  he  had  no  animus  revertendu    He  thence  goes  into 
the  dominions  of  the  Emperor  of  China,  and  commits  a  crime 
there,  for  which  he  might  have  been  punished  by  the  laws  of 
that  empire  ;  but  his  offence  had  no  inception  in  the  country  in 
which  his  local  allegiance  for  a  time  had  been  due  to  the  King  of 
Great  Britain.    If  a  foreigner  come  and  live  here,  and  then  quit 
the  realm  entirely,  and  commit  a  crime  abroad,  this  country  has 
no  jurisdiction  to  try  him.    It  is  impossible  that  a  foreigner 
living  in  a  country  where  our  laws  do  not  attach,  should  be 
amenable  to  our  laws.    The  prisoner  is  in  the  same  situation  as 
if  he  had  originally  entered  into  the  service  at  Canton.    His 
contract  with  the  merchants  was  void.t 

t  Sed  vide  Sparenhurgh  v.  Bannatyne,  4  R.  R.  772  (1  Bos.  &  P.  163). 
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Maria 

}\ALh. 

[  33  n.  ] 


[  31  ».  ] 


Heath,  J. : 

The  Court  of  Common  Pleas  were  divided  in  opinion,! 
whether  a  prisoner  of  war  could  recover  his  wages  on  a  contract 
to  work  his  way  home. 


t  The  case  referred  to  was  the 
following : — 

Mabia  V,  Hall. 

(1  Taunt.  33«.— 37».) 

AssTJHFSiT.  The  first  count  of  the 
declaration  was  for  labour  care  and 
diligence,  by  the  plaintiff  done  per- 
formed and  bestowed  in  and  about 
the  business  of  the  defendant,  at  his 
special  instance  and  request.  The 
second  was  a  quantum  meruit  thereon : 
to  these  wore  added  the  common 
money  counts.  The  defendant  pleaded, 
that  the  said  Joseph  (the  plaintiff)  is 
an  alien  enemy,  bom  in  foreign 
parts,  to  wit,  in  Spain,  out  of  the 
allegiance  of  our  lord  the  King,  and 
within  the  allegiance  of  a  foreign 
King,  to  wit,  of  the  King  of  Spain, 
to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  and  that 
the  said  Joseph  came  into  this  king- 
dom without  letters  of  safe  conduct, 
and  that  the  said  Joseph,  before  and 
at  the  time  of  the  commencement  of 
this  suit,  was  and  still  is  a  prisoner 
of  war  in  this  Kingdom,  to  wit,  at 
London,  &c.  and  that  before  and  at 
the  time  of  the  commencement  of  the 
said  suit,  the  King  of  Spain  and  his 
subjects  were,  and  still  are,  at  open 
war  with,  and  the  enemies  of,  our 
said  lord  the  King  and  his  subjects, 
to  wit,  at  London,  &c.  The  plaintiff 
replied.  As  to  the  said  plea,  as  far  as 
the  same  relates  to  the  first  and  second 
counts  of  the  declaration  (with  a 
protestation  against  the  insufiBciency 
of  the  plea).  That  he  the  said  Joseph, 
before  the  time  of  the  doing,  per- 
forming, and  bestowing  the  work 
and  labour,  care,  and  diligence  in 
the  said  declaration  mentioned,  to 
wit,  on  the  Ist  day  of  January,  &c. 


in  parts  beyond  the  seas,  to  wit,  at 
London,  &c.  was  made  a  prisoner  of 
war  by  certain  forces  of  his  present 
majesty  King  (Jeorge  the  Third,  and 
before  and  at  the  time  of  the  doings 
performing  and  bestowing  the  said 
work  and  labour,  care  and  diligence, 
was,  by  and  with  the  consent  of  the 
commanding  officer  of  the  said  forces, 
put  under  the  care  and  custody  of 
the  said  CFeorge,  to  be  by  him  carried 
and  conTeyed,  as  such  prisoner  of 
war,  into  this  Kingdom,  to  wit,  at 
London,  &c.  and  thereupon,  whilst 
the  said  Joseph  was  so  under  the 
care  and  custody  of  the  said  (George, 
and  before  the  doing  performing  or 
bestowing  of  the  said  work  and 
labour,  care  and  diligence,  Ho  wit, 
on  the  day  and  year  last  aforesaid, 
at  London,  &c.  the  said  George  re- 
tained the  said  Joseph  for  certain 
hire  and  reward  to  be  therefore  paid 
to  the  said  Joseph,  to  do,  perform, 
and  bestow  the  said  work  and  labour, 
care  and  diligence,  in  the  said  de- 
claration mentioned.  And  the  said 
Joseph  thereupon,  whilst  he  was  so 
under  the  care  and  custody  of  the 
said  George,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  on  diTer» 
other  days  between  that  day  and  the 
commencement  of  this  suit,  did  per- 
form and  bestow  the  said  work  and 
labour,  care  and  diligence,  on  the 
said  retainer  of  the  said  George,  and 
at  his  special  instance  and  request, 
to  wit,  at  London,  &c.  And  aa  to 
the  said  plea,  so  far  as  the  same 
relates  to  the  other  counts  of  thie 
declaration.  That  he  the  said  Joseph, 
before  the  commencement  of  this 
suit,  to  wit,  on  the  1st  day  of  January, 
&c.  to  wit,  at  London,  &c.  came  into 
this  Kingdom  under  the  piotection 
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Grose,  J.  : 

It  was  not  contended  in  that  case  that  the  contract  was  void ; 
but  it  was  doubted  whether  the  plaintiff  could  enforce  it  during 
the  war. 


of  bis  present  majesty  King  George 
the  Third,  and  remained  and  con- 
tinued in  this  Kingdom  under  the 
protection  of  his  said  Majesty  from 
thence  continually  until  the  com- 
mencement of  this  suit,  to  wit,  at 
London,  &c.  To  this  there  was  a 
rejoinder,  demurring  generally  to  so 
much  of  the  replication  as  relates  to 
the  first  and  second  counts  of  the 
declaration,  and  tendering  issue  as 
to  so  much  as  relates  to  the  other 
counts.  The  sur-re joinder  joined  in 
demurrer  and  issue. 

The  case  was  twice  argued;  first 
by  Shepherd  J  Serjt.  in  support  of  the 
demurrer,  and  Baylty^  Serjt.  contra  ; 
and  again  in  a  subsequent  term,  by 
l^ena,  Berjt.  in  support  of  the  de- 
murrer, and  Bcstt  Serjt.  contra. 

Argument  in  support  of  the  cZc- 
n^urrer : — 

The  question  is,  whether,  under 
the  circumstances  stated  upon  this 
record,  the  plaintiff  is  entitled  to 
maintain  an  action  in  a  Court  of 
common  law.  The  general  principle 
that  an  alien  enemy  cannot  maintain 
an  action,  has  been  so  fully  recog- 
nised in  the  cases  of  Brandon  y. 
NeahiU,  6  T.  R.  23;t  and  Brtatow  v. 
Towers,  6  T.  B.  36,  that  unless  some 
ground  of  distinction  can  be  estab- 
lished between  the  case  of  a  common 
alien  enemy,  and  that  of  the  plaintiff 
on  this  record,  the  demurrer  must 
prevail.  It  will  be  urged,  perhaps, 
that  the  plaintiff  is  a  prisoner  at  war. 
But  a  prisoner  at  war,  so  far  from 
losing  the  character  of  alien  enemy, 
rather  stands  in  a  more  odious  light 
than  an  alien  enemy  who  has  not 


been  made  prisoner ;  since  the  very 
character  of  a  prisoner  at  war,  im- 
plies that  the  person  has  actually 
committed  hostilities  upon  this 
coimtry.  The  only  decision  which 
can  be  supposed  to  operate  in  the 
plaintiff's  favour,  is  that  of  Sparen- 
burgh  y.  Bannatyne,  1  Bos.  &  F.  163 1^ 
but  although  some  intimations  were 
thrown  out  by  the  Court  in  that 
case,  which  ''^seem  to  support  the 
present  plaintiff's  right  of  action, 
yet  the  ultimate  determination  of 
that  case  wiU  be  found  to  establish 
nothing  more,  than  that  a  prisoner 
at  war,  not  an  alien  enemy  bom, 
but  who  has  acquired  a  temporary 
character  of  alien  enemy  from  the 
act  of  hostility  in  which  he  was 
taken,  may  maintain  an  action. 
There  does  not  seem  to  be  any  neces- 
sity for  establishing  a  difference 
between  the  case  of  a  prisoner  at 
war,  and  that  of  any  other  person 
being  an  alien  enemy,  in  respect  of 
the  right  to  sue;  since  it  is  the 
uniform  practice  of  nations  at  this 
day,  that  all  those  who  are  in  the 
imfortunate  situation  of  prisoners  at 
war,  are  either  maintained  by  the 
state  in  which  they  reside,  or  by  the 
state  to  which  they  belong.  And 
though  indeed  a  prisoner  at  war 
upon  his  parole,  is  not  so  maintained, 
yet  in  case  of  his  feeling  any  difficulty 
arising  from  his  own  peculiar  situa- 
tion, he  always  has  his  option  to 
surrender  himself  to  prison,  in  order 
to  receive  the  same  benefits  which 
are  extended  to  other  prisoners  at 
war.  In  the  case  of  the  three 
Spanish  sailors  (2  Bl.  1324),  this 
Court   refused  to  grant  a  writ  of 
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Hall. 


[  35«.  J 


t  3  E.  B.  109. 


t  4  E.  E.  772. 
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The  Kikg    Heath,  J. : 

V, 

Depabdo. 


Mabia 

V, 

Hall. 


[  ^36  n.  ] 


It  was  considered  that  the  King  might  recover  on  that  contract. 

Mansfield,  Gh.  J. : 

And  if  he  did  not,  the  prisoner  might  enforce  it  after  the 
conclusion  of  a  peace. 

No  protection  \iras  afforded  to  the  prisoner  by  the  laws  of  this 
country,  which  might  impose  on  him  the  reciprocal  obligation  of 

habeas    corpm   to    bring    up    three 
prisoners  at  war  on  account  of  ill 
treatment,  considering  them  as  not 
entitled  to  any  of  the  privileges  of 
Englishmen.   Now  the  writ  of  habeas 
corpus  is  only  a  summary  mode  of 
obtaining  the  same  remedy  which 
might  otiierwise  be  had  by  an  action 
of  trespass ;  and  if  a  prisoner  at  war 
cannot  maintain  trespass,  there  is  no 
reason  why  he  should  maintain  any 
other  action.    It  is  true  indeed  that 
an  indictment  will  lie  for  beating  or 
otherwise  ill-treating  a  prisoner  at 
war ;  but  the  reason  of  that  is,  that 
such   acts   are  against  the  King's 
peace,  for  the  breach  of  which  the 
King  may  sue :  but  the  moment  a 
man  becomes  alien  enemy,  he  him- 
self forfeits  all  right  to  claim  the 
benefit  of  the  laws  by  suing  in  any 
of  the  King's  Courts.    Dyer,  fo.  2b; 
Co.  Litt.  129  b.     With  regard  to  the 
implied  protection  which  an  alien 
enemy  may  be  supposed  to  enjoy 
from  the  state  during  his  residence 
in  this  country,  all  argument  on  this 
head  seems  to  be  done  away  by  the 
express   provision   introduced    into 
Magna  Charta,  c.  30 ;  2  Inst.  57,  in 
favour  of  merchant  strangers,  the 
latter  part  of  which  declares,  that 
merchants,    natives   of    an   hostile 
state,  being  found  in  this  country, 
shall  be  attached   by  their   bodies 
until  it  be  ascertained  in  what  man- 
ner the  English  merchants  are  treated 
in  the  hostile  state,  from  which  it 
may  be  inferred,  that  all  natives  of 
an  hostile  state,  except  merchants. 


being  found  in  this  country,  may  be 
treated  as  enemies. 

ArgwneidsfOT  the  plaintiff: — 

Prima  fade  every  person  resident 
in  this  country  is  entitled  to  main- 
tain an  action.    Unless,  therefore, 
some  authority  can  "^be  shewn  for 
excluding  a  person  in  the  plaintiff's 
situation  from  exercising  that  right, 
the    demurrer   must  be    overruled. 
The  plea  of  alien  enemy  has  always 
been  deemed  an  odious  plea;    the 
Court  therefore  will  not  willingly 
extend  its  operation.    The  principle 
on  which  that  plea  was  introduced 
into  our  law,  waa  to  prevent  the 
subjects  of  the  enemy  from  drawing 
property   out   of    this   country   to 
strengthen  the  state  with  which  we 
were  engaged  in  war:  it  is  obvious 
that  such  a  principle  cannot  apply  to 
the  case  of  a  prisoner  at  war,  who 
being  a  person  commorant  in  this 
country,   may   be   prevented   from 
carrying  out  of  it  any  property  that 
he  may  acquire  during  his  residence 
here.      It    has   been  said  that  the 
character  of  prisoner  at  war  implies, 
that   the    person   who    bears   that 
character  has  committed  actual  hos- 
tilities; but  that  consequence  does 
not  necessarily  follow,  since  many 
seamen  are  taken  prisoners  on  board 
merchant   vessels,   without   having 
been  engaged  in  any  act  of  hostility 
whatever.    In  all  the  casea  which 
have  occurred,  where  the  plea   of 
alien  enemy  has  been  supported,  it 
has  appeared  that  the  persons  suing 
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allegiance.  Neither  of  the  cases  that  will  be  cited  of  foreigners 
tried  by  virtue  of  28  Hen.  YIII.  c.  15,  establishes  that  the 
prisoner's  offence  comes  within  this  jurisdiction.  In  none  of 
these  cases  had  the  persons  indicted  the  benefit  of  counsel,  and 
they  passed  sub  silentio.  The  Admiralty  Court  proceeds  on 
principles  different  from  those  of  the  common  law.  The  stat. 
28  Hen.  VIII.  c.  15,  merely  altered  the  mode  of  trial  in  that 
Court,  and  its  jurisdiction  still  continues  to  rest  on  the  same 
foundations  as  it  did  before  that  act ;  it  is  regulated  by  the  civil 
law,  et  per  consuetudines  marinas,  grounded  on  the  law  of  nations, 
which  may  possibly  give  to  that  Court  a  jurisdiction  that  our 
common  law  has  not.!  The  English  law  looks  only  at  the  place 
where,  and  the  person  by  whom,  the  crime  is  committed ;  and 


The  KiKd 
Depabdo. 


still  continued  in  actual  hostility; 
but  the  moment  that  an  enemy  has 
accepted  the  conditions  which  are 
extended  to  prisoners  at  war,  his 
hostility  ceases ;  he  receives  protec- 
tion from  the  state  by  which  he  is 
captured,  and  in  consequence  of  that 
protection,  he  owes  obedience  to  that 
state.  If  a  prisoner  at  war  is  mur- 
dered, the  guilty  person  may  be 
indicted :  this  was  not  attempted  to 
be  controverted  in  the  late  case  of 
The  King  v.  Innea.X  -Aji  alien  enemy, 
as  such,  cannot  be  indicted  for  trea- 
son, Calvin^e  case,  7  Co.  6  b ;  The 
Xing  V.  Tucker,  1  Ld.  Eay.  1 ;  but 
if  an  alien  enemy  be  taken  under  the 
King's  protection,  he  may  be  in- 
dicted, as  was  done  in  the  case  of  the 
two  Portuguese,  cited  in  Calvin'e 
case.  In  Wills  v.  Williams,  1  Ld. 
Bay.  282,  1  Salk.  46,  S.  C,  the  dis- 
tinction between  an  alien  enemy 
commorant  here,  or  commorant  in 
his  own  country,  is  expressly  taken : 
for  Tbeby,  Ch.  J.  says,  An  alien 
enemy  who  is  here  in  protection, 
may  sue  on  his  bond  or  contract; 
but  an  alien  enemy,  abiding  in  his 
own  country,  cannot  sue  here.  It 
also  appears  from  that  case,  that  the 
protection  necessary  to  give  a  right 
to  sue,  is  not  confined  to  letters  of 


safe  conduct ;  the  terms  used  in  that 
case  being,  *'Per  licentiam  et  sub 
protedione regis"  Now  residence  in 
the  country,  and  particularly  that  of 
a  prisoner  at  war,  implies  licence  of 
the  King. 

KooKE.  J. : 

According  to  the  report  of  that 
case,  1  Lutw.  3o,  it  was  said,  **  If  he 
came  here  in  time  of  war,  and  had 
continued  here  without  distui-bance, 
it  should  be  intended  that  he  came 
with  a  licence." 

The  same  doctrine  is  recognised 
by  Mr.  Justice  IIeath,  in  Sjyaren^ 
burgh y .  Bannati/ne,  who  says,  *  *  There 
may  be  a  protection  arising  from 
situation.'*  And  indeed  the  prin- 
ciple laid  down  in  that  case  seems 
to  go  the  whole  length  of  support- 
ing the  present  plaintiff's  right  of 
action. 

Cur,  adv,  vuU, 

It  was  understood  that  no  judg 
mont  was  ever  given  in  this  case, 
nor  was  it  mentioned  again,  until  it 
was  alluded  to  in  the  above  case  of 
Depardo, 

t  Fid«3In8t.  112. 

\  No  reference  in  original  report. 


Mabia 
Hall. 


[37«.  ] 
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The  King    the  prisoner  cannot  be  tried  here  without  an  extension  of  the 
Depa'rdo.     known  law. 

Abbott  for  the  prosecution  : 

The  deceased  was  a  British  subject ;  and  Depardo,  a  subject  of 
a  state  hostile  to  his  Majesty,  was  made  a  prisoner  of  war,  and 
while  he  resided  in  a  settlement  within  his  Majesty's  dominions, 
[  *30  1  *he  received  a  great  benefit  in  the  permission  given  him  to 
assume  the  character  of  a  mariner  on  board  an  English 
merchant  ship :  whilst  invested  with  that  character,  he  commits 
this  crime.  His  contract  with  the  merchants  was  valid ;  he  had 
received  his  bounty  on  entering,  and  part  of  his  wages ;  he  was 
under  the  protection  of  the  laws  of  England,  and  consequently 
was  bound  to  obey  them.  This  is  not  the  question  of  two  co- 
ordinate absolute  allegiances.  All  writers  admit  that  though  a 
subject  cannot  shake  off  his  native  allegiance,  he  may  owe  a 
second  allegiance  of  a  local  and  temporary  nature.  It  is  admitted, 
that  if  the  prisoner  had  committed  this  crime  in  the  Thames, 
he  might  have  been  tried  for  it  here.  He  is  equally  amenable, 
though  he  has  committed  it  at  Canton.  It  is  clear  that  the  laws 
of  every  state  bind  those  who  are  under  the  protection  of  them. 
It  is  admitted  this  statute  extends  to  cases  out  of  the  King*s 
dominions.  The  two  first  cases  that  were  tried  under  this 
statute  were  those  of  Chambers,  an  English  sailor,  for  the 
murder  of  an  English  sailor  at  Barcelona  in  Spain;  and  of 
Ealing,  an  Englishman,  for  the  murder  of  an  Englishman,  at 
.  Dollars  in  Sweden.  It  is  laid  down  by  Lord  Coke,  that  the  con- 
stable and  earl  marshal  shall  try  the  murder  of  an  Englishman 
committed  by  an  Englishman  in  parts  beyond  the  sea,  3  Inst.  48. 
The  appeal  of  murder  of  one  Englishman  by  another  shall  be 
tried  by  the  constable  and  marshal,  Staunds.  65.  Thus  it 
appears,  that  previously  to  the  stat.  28  Hen.  VHI.  there  existed 
an  authority  to  try  the  crimes  of  subjects  committed  on  subjects 
out  of  the  realm,  though  it  was  disused  before  the  period  at 
which  that  act  was  passed,  1  Hale  P.  C.  355,  Attainder.  The 
stat.  33  Hen.  VIII.  c.  33,  was  not  introductory  of  a  new  law, 
it  only  introduced  a  better  mode  of  trying  according  to  the  old 
law,  and  of  carrying  its  principle  into  effect,  a  principle  con- 
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sonant  to  the  laws  of  all  nations,  that  subjects,  wherever  they  Thb  Eixo 
may  *be,  are  amenable  to  the  laws  of  their  own  country.  The  depardo. 
prisoner  was,  at  the  time  of  committing  this  offence,  a  subject  of  [  «3i  ] 
Great  Britain.  One  who  receives  the  protection  of  the  laws,  is 
subject  to  the  laws.  The  whole  of  the  treatment  he  received,  and 
the  engagements  he  was  permitted  to  enter  into,  at  Pulopenang, 
were  benefits,  conferred  on  him  by  the  laws.  Prisoners  of  war 
were  originally  put  to  death ;  then  condemned  to  perpetual  slavery ; 
to  this  succeeded  the  system  of  ransoming ;  and  the  practice  now 
is  to  exchange  them.  Bynkershoek,  Quest.  Jur.  Pub.. lib.  1,  c.  1. 
But  after  an  enemy  is  become  a  prisoner,  all  that  he  receives,  is 
grace  and  favour;  his  life  itself  is  prolonged  by  grace  and 
favour;  it  is  grace  and  favour  that  he  shall  be  tried  by  the 
municipal  laws  of  the  country  where  he  is  a  prisoner,  instead 
of  martial  law,  which  is  more  severe.  He  is  not  then  less 
amenable,  because  he  happens  to  be  out  of  the  realm,  if  he 
continues,  as  the  prisoner  did,  under  the  protection  of  the  laws ; 
for  it  will  not  be  argued,  that  if  an  Englishman  had  taken  the 
life  of  the  prisoner,  he  could  not  have  been  tried  by  this  commis- 
sion. Every  case  decided  under  the  statute  28  Hen.  VIII.  c.  15, 
is  an  authority  for  a  like  decision  under  this  Act.  It  is  not 
necessary  to  inquire  what  authority  the  Admiralty  Courts  had 
before  the  passing  of  28  Hen.  YIU.  c.  15,  because  the  com- 
mission under  which  they  now  sit  only  authorizes  them  to 
try  the  offences  named  in  that  statute.  That  commission 
would  not  enable  them  to  try  an  alien  for  the  murder  of  an 
alien  committed  in  a  foreign  ship.  It  extends  only  to  native 
subjects,  or  such  as  receive  the  protection  of  the  laws  of  this 
country ;  and  as  that  statute  enables  the  commissioners  to  try 
offences  committed  on  the  high  seas,  so  does  the  statute  of  33  Hen. 
VIII.  c.  28,  give  power  to  try  offences  committed  anywhere  without 
the  realm  by  those  who  are  in  the  King's  allegiance.  *There  [  *32  ] 
are  three  recent  cases  of  the  trials  of  foreigners  for  similar  offences 
under  28  Hen.  YHI.  The  first  in  order  of  time  is  that  of  Franfois 
Antoine  Sauvajot,  a  French  prisoner  of  war,  who  was  indicted  for 
the  murder  of  Mosteau,  another  French  prisoner  of  war,  on  board 
the  Triton  East  Indiaman,  upon  the  high  seas,  at  the  entrance 
of  the  English  Channel,  in  September,  1799.    He  was  convicted 
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of  manslaughter,  and  burnt  in  the  hand.  This  was  a  short  time 
after  the  Act  89  Geo.  III.  c.  87,  s.  1,  received  the  royal  assent,  t 
The  second  case  is  that  of  Jean  Prevot,  a  Frenchman,  who  bad 
entered  at  Falmouth  as  a  mariner  on  board  the  Lady  Shore 
transport :  he  was  indicted  at  the  Old  Bailey  in  December,  1799, 
for  ''that  on  the  high  seas,  within  the  jurisdiction  of  the 
Admiralty  of  England,  with  force  and  arms  he  assaulted  and 
murdered  Wilcox,"  the  master  of  the  Lady  Shore,  a  transport. 
The  offence  was  committed  in  August,  1797,  off  Cape  Trion  in 
Africa,  on  the  passage  to  New  South  Wales.  He  was  convicted 
and  executed.  It  is  not  known  whether  he  was  a  prisoner  of 
war  or  not.  The  third  case  is  that  of  Acow,  a  Chinese  mariner, 
who  was  tried  for  a  murder  committed  in  May,  1806,  on  another 
Chinese  mariner,  on  board  the  Travers  East  Indiaman,  on  the 
high  seas,  about  20  leagues  from  the  Azores,  in  the  course  of 
the  homeward  voyage,  from  which  circumstances  it  appears 
that  the  prisoner  must  have  entered  on  board  that  ship  abroad. 
It  is  true  that  none  of  these  persons  had  the  benefit  of  counsel 
upon  their  trials^  but  they  bad  the  benefit  of  that  humanity  and 
discretion  which  suggested  the  propriety  of  the  present  argu- 
ment. The  statute  of  88  Hen.  YIII.  must  therefore  be  construed 
in  the  same  manner  as  that  of  28  Hen.  YIU.  And  the  juris- 
diction given  by  the  former,  must  be  deemed  to  extend  to  all 
offences  ^committed  ashore  in  foreign  countries,  as  the  latter 
has  been  held  to  comprehend  those  committed  on  the  sea.t 
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MOORE,   Gent.  v.  MEAGHEK.§ 

In  Error. 

(1  Taunt.  39—44.) 

If  in  consequence  of  words  spoken  the  plaintiff  is  depriyed  of  6uh> 
stantial  benefit  arising  from  the  hospitality  of  friends,  this  is  a  sufficient 
temporal  damage  whereon  to  maintain  an  action. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of 
King's  Bench  in  an  action  on  the  case  for  defamation.     The 


t  That  was  on  10th  May,  1799. 

X  No  judgment  was  ever  given 
in  this  case,  but  the  prisoner  was 
afterwards  discharged. 


.  §  Cited  in  judgment  m  Davies  t. 
Solomon  (1871)  L.  R  7  Q.  B.  112, 
114,  41  L.  J.  Q.  B.  10,  25  li.  T.  799. 
—B.C. 
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plaintiff  below  in  her  declaration  alleged,  that  she  had  always  Moobe 
b^en  a  virtuous,  modest,  and  chaste  subject,  and  until,  &c.  had  m£agher. 
always  been  esteemed  to  be  of  unblemished  reputation,  and  that 
before,  and  at  the  time  of  the  slander  she  enjoyed  the  society, 
conversation,  friendship,  and  countenance  of  many  worthy  and 
estimable  subjects  of  this  realm,  (naming  them,)  and  lived  *and  [  *iO  ] 
associated  with  them  on  terms  of  mutual  respect,  confidence,  and 
intimacy,  and  was  by  divers  of  those  persons,  (naming  them,) 
received  and  entertained  in  their  respective  houses,  and  found 
and  provided  by  them  respectively  with  meat  and  drink, 
gratuitously,  and  without  any  price  or  sum  of  money  whatsoever 
by  her  paid  or  payable  for  the  same,  to  the  great  reduction  of 
her  necessary  expenses  of  living  and  maintaining  herself,  and  the 
great  increase  of  her  riches,  to  wit,  at  Westminster,  and  that  the 
defendant,  well  knowing  the  premises,  and  envying  the  happiness 
of  the  plaintiff,  and  maliciously  contriving  and  intending  to 
injure  and  ruin  her  in  her  character,  and  to  deprive  her  of  the 
good-will,  society,  conversation,  friendship,  and  commerce  of  all 
her  friends,  relations,  and  acquaintances,  and  to  impoverish  her 
and  deprive  her  of  all  the  benefits  and  advantages  of  her  fortune 
and  pecuniary  circumstances,  so  by  her  received  and  receivable 
as  aforesaid,  spoke  the  false  and  defamatory  words  complained 
of,  (imputing  incontinence  to  the  plaintiff,)  by  means  of 
speaking  of  which  several  false,  malicious,  and  defamatory  words 
the  plaintiff  had  been  and  was  greatly  injured  in  her  credit  and 
repuiiation,  and  brought  into  public  scandal,  &c.,  and  her  friends 
and  neighbours,  and  especially  the  several  persons  herein-before 
in  that  behalf  named,  had  wholly  refused  to  hold  or  permit  any 
intercourse  or  society  with  her,  or  to  receive  and  admit  her  into 
their  respective  houses  or  company,  or  to  find  or  provide  for  her 
meat,  drink,  or  any  other  benefits  and  advantages  in  any  manner 
whatsoever,  as  they  before  that  time  had  done,  and  otherwise 
would  have  continued  to  do ;  whereby  the  plaintiff  had  lost  all 
those  valuable  benefits  and  advantages,  beiag  to  her  theretofore 
of  great  value,  to  wit,  of  the  value  of  1002.,  and  had  been  and  was 
greatly  reduced  and  prejudiced  in  her  fortunes  and  pecuniary 
circumstances,  and  obliged  to  incur  a  much  greater  expense  in  her 
necessary  living  and  supporting  herself,  to  a  large  *amount,  to       [  *^i  ] 
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Moore       wit,  the  annaal  amount  of  1001.,  than  she  theretofore  had  done, 
Meaqheb.     ^t^^  otherwise  would  have  continued  to  do,  and  had  been  and  was 
greatly  impoverished,  and  all  her  friends  had  wholly  withdrawn 
their  friendship,  &c. 

A  verdict  was  found  for  the  plaintiff  for  lOOZ.  damages,  and 
judgment  was  entered  up  accordingly. 

The  errors  assigned  were,  that  none  of  the  words  alleged  in 
the  declaration  were  in  themselves  actionable,  (which  was 
admitted  by  the  defendant  in  error,)  and  that  no  substantial  or 
real  specific  damage,  or  legal  or  specific  injury,  was  alleged  to 
have  been  sustained  in  consequence  of  the  words  so  spoken  and 
published. 

Cuncood  for  the  plaintiff  in  error : 

Although  it  was  ruled  in  Medhurst  v.  Balam^  1  Bo.  Abr.  35,  c. 
20,  that  an  action  lies  for  words  of  incontinence,  per  quod 
perdidit  consortium  vicinorum  suorum,  without  an  allegation  that 
the  plaintiff  thereby  lost  her  marriage,  yet  the  authority  of  1 
Sid.  896,  7,  is  to  the  contrary.  And  in  the  case  of  Barnes  v. 
Strudd,  1  Lev.  261,  the  decision  in  Medhurst  v.  Balam  was 
denied  to  be  law,  1  Com.  Dig.  258,  ace.  Then  the  only  special 
damage  is  the  loss  of  the  liberal  entertainment  the  defendant  in 
error  used  to  receive  at  the  houses  of  her  friends.  Now  certain 
things  are  valuable  in  fact  which  are  not  valuable  in  the 
contemplation  of  law.  A  prospect  is  valuable,  but  no  action  Ues 
against  a  man  who  builds  a  wall  on  his  own  land,  though  he 
may  thereby  obstruct  the  prospect  of  his  neighbour,  9  Co.  48, 
Aldred's  case.  So  the  loss  of  this  hospitable  reception  is  not  a 
matter  of  action.  The  policy  of  the  law,  which  supposes  every 
man  to  live  by  his  own  industry,  will  not  suffer  that  an  action 
should  lie  in  such  a  case. 

(Heath,  J. :  It  has  been  held  that  case  would  lie  for  imputing 
lepros}*,  per  quod  consortium  amisit,) 

I  42  :  Richardson  for  the  defendant  in  error : 

The  declaration  has  not  been  sufficiently  stated  in  the  plain- 
tiff's argument.  It  alleges  that  the  persons  named  gratuitously 
received  the  defendant  in  error  into  their  houses,  and  provided 
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her  with  ^leat  and  drink,  to  the  great  reduction  of  her  expenses,  moobe 
and  increase  of  her  riches.  The  defendant  below  demurred  msaghbr. 
specially,  and  assigned  for  cause  that  this  was  not  a  temporal 
damage;  but  the  Court  on  argument  held,  that  the  question 
whether  this  were  a  temporal  damage  or  not,  was  a  matter  of 
fact,  and  not  a  matter  of  law,  and  that  if  the  provisions  furnished 
to  the  plaintiff  by  her  friends  were  of  the  annual  value  of  1002., 
as  the  declaration  alleged,  the  loss  of  them  was  a  real  damage, 
and  directed  the  defendant  to  withdraw  the  demurrer  and  plead 
to  the  action.  The  jury  have  found  the  damages  to  be  lOOL 
And  it  is  now  contended,  that  this  cannot  be  a  special  damage. 
The  plaintiff  below  receives  real  benefit  from  the  assistance  of 
her  friends ;  the  defendant  for  malicious  purposes  speaks  these 
words,  by  which  she  loses  that  assistance.  It  is  admitted,  that 
if  the  least  pecuniary  salary  were  lost,  an  action  would  lie :  how 
can  it  be  otherwise  upon  the  loss  of  that  which  is  equivalent  in 
value  to  money?  Com.  Rep.  7,  Ld.  Bay.  266,  and  other 
authorities  shew  that  as  against  a  wrong  doer  a  possessory  title 
is  sufficient.  It  is  urged  that  these  persons  were  not  bound  to 
provide  her  entertainment :  but  they  did  in  fact  entertain  her,  and 
would  have  continued  to  entertain  her,  as  the  jury  have  found  ; 
whose  verdict  cannot  now  be  controverted.  Words  spoken  of  a 
tradesman,  are  actionable,  if  spoken  with  reference  to  his  trade : 
but  words  spoken  of  him,  though  not  referring  to  his  trade,  are 
actionable  if  he  thereby  loses  a  customer,  1  Lev.  140.  Yet  no  in- 
dividual customer  is  bound  to  frequent  any  particular  shop ;  but 
it  is  sufficient  if  he  would  in  fact  have  come,  except  for  the  mali- 
cious interference  of  a  stranger.  The  case  of  Hartley  v.  Herring ^ 
8  T.  R.  130,  t  was  an  action  brought  by  *a  preacher,  for  words  [  •^s  ] 
imputing  incontinence,  per  quod^  persons  frequenting  the  chapel 
discontinued  giving  him  the  gains  and  profits  which  they  had 
usually  given.  There  the  Court  held  there  was  no  objection  to  the 
declaration ;  and  Lord  Kenyon  said  it  was  sufficient  if  the  plaintiff 
lost  his  occasional  employment.  Lilly,  Ent.  61,  Bracebridge  v. 
Watson.  The  plaintiff  shewed  that  she  was  a  single  woman  and 
chaste,  and  that  her  mother  spontaneously  meant  to  give  her 
150Z.,  and  her  brother  to  give  her  lOOZ. ;  and  that  by  reason  of 

t  4  E.  B.  614. 
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MooBE  words  of  incontinence  spoken  of  her,  they  did  not  give  her  those 
Meaoheb.  sums.  No  judgment  was  given ;  but  no  difference  can  be  made 
between  spontaneous  benevolence  and  things  due  of  right.  1  Bo. 
Abr.  30,  Humphreys  v.  Stutfield,  An  action  lies  for  words  of 
bastardy,  on  the  principle  that  the  plaintiff's  father  and  brother 
were  less  likely  to  convey,  or  permit  their  land  to  descend,  to  him 
on  that  account.  In  Gro.  Jac.  218,  Vaughan  v.  EUis,  the  plaintiff 
shewed  on  his  declaration  that  he  had  several  elder  brothers,  but 
that  he  might  possibly  have  inherited,  and  in  consequence  of 
words  spoken  a  certain  person  refused  to  purchase  his  chance  of 
inheriting.  The  case  of  Barnes  v.  Strudd,  which  has  been  cited, 
is  also  reported  in  1  Yent.  4,  and  the  reason  there  given  for  the 
judgment  of  the  Court,  is,  that  the  action  would  not  lie  unless  a 
special  damage  were  shewn :  now  it  appears  by  1  Lev.  261,  and 
two  other  reporters,  that  the  damage  assigned  in  the  declaration, 
was,  that  **  she  incurred  the  displeasure  of  her  parents,  and  was 
in  danger  of  being  turned  out  of  doors,"  which  clearly  was  not  a 
sufficient  damage :  and  the  authority  of  the  case  in  1  Bo.  Abr. 
85,  is  not  denied  in  Yent.  4. 

Cunvood  in  reply : 

All  the  cases  cited  are  cases  of  legal  damage.    The  value  of 
customers  to  a  tradesman  is  fully  recognized  by  the  law  :  so  is 
[  ^ii  ]       slander  of  title.    If  *this  action  lies,  no  words  are  not  actionable 
with  the  aid  of  an  ingenious  special  pleader. 

Heath,  J. : 

Undoubtedly  all  words  are  actionable,  if  a  special  damage 
follows. 

Mansfield,  Ch.  J. : 

This  case  is  not  distinguishable  from  that  of  Hartley  v. 
Herring.  We  do  not  know  how  to  say  that  this  is  not  a  special 
damage,  sustained  in  consequence  of  words  imputing  infamy. 
They  have  deprived  this  lady  of  an  income  derived  from  the 
bounty  of  others,  which  now,  after  verdict,  we  must  assume, 
would  have  continued,  if  the  defendant  had  not  spoken  these 
words.    We  cannot  say  the  action  will  not  lie. 

Per  Curiam  :  Judgment  affirmed. 
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DELVEE,   Assignee  op  BUNN,   v.  BAENES.  i^ot. 

(1  Taunt.  4S-04.)  ^!ll^- 

In  order  to  impeach  an  award,  upon  the  face  of  which  no  objection         [  ^8  ] 
appears,  it  is  not  sufficient  to  state  facts  from  which  it  may  be  inferred 
that  the  award  was  founded  upon  an  incorrect  notion  of  the  law  of  the 
case. 

The  plaintiff  delivered  to  the  defendant  an  account  made  up 
from  the  books  of  the  bankrupt,  in  which  he  charged  him  with 
premiums  of  insurances,  amounting  to  209Z.  10$.  including  there- 
in 152.  for  the  premium  of  lOOZ.  insured  on  goods  by  the  ship 
Ann,  The  defendant  claimed  to  have  allowed  to  him  a  counter- 
demand,  amounting  to  1902.  Ss.  6d.  including  therein  lOOZ.  for  a 
total  loss  on  goods  by  the  Ann,  and  paid  into  Court  the  balance 
of  the  plaintiff's  claim,  being  182.  1^.  4d,  At  the  trial  of  this 
cause,  at  the  Sittings  after  last  Trinity  Term,  the  action  was 
referred,  and  the  arbitrator  awarded  that  the  plaintiff  should 
receive  the  said  sum  of  182.  Is.  4c2.  paid  into  Court,  as  a  full 
satisfaction  of  his  demand. 

Bayley,  Berjt.  had,  on  a  former  day,  obtained  a  rule  nisi  to 

set    aside    this    award,   upon    an    affidavit,   stating    that    the 

defendant's  counter-demand,  including  the  1002.  for  the  loss  on 

the  Ann,  being  deducted  from  the  plaintiff's  demand,  there 

remained  exactly  the  balance  of  182.  Is.  4d.  and  inferring  from 

that  fact  that  the  arbitrator  had  allowed  that  loss:  and  upon 

another  affidavit,  stating  that  the  insurance  on  the  Ann  was 

made  imder  the  following  circumstances,  which  were  proved 

before  the  arbitrator.    The  defendant,  who  was  an  insurance 

broker,  had  underwritten   1002.   on  the  Ann,  upon  his  own 

account,  at  a  premium  of  eight  guineas.    He  afterwards  opened 

another  policy  for  an  insurance  to  a  greater  amount,  on  other 

goods  by  the  same  ship,  at  15  guineas,  and  promised  Bunn  that 

he  should  have  a  line  on  the  policy  at  that  premium ;   but 

afterwards,  forgetting  his  promise,  he  filled  up  the  whole  of  that 

policy  *with  the  subscriptions  of  other  underwriters.    Bunn       [  *vj  ] 

complaining  of  this  treatment,  the  defendant,  in  order  to  oblige 

him  and  to  make  good  his  promise,  and  not  for  the  purpose  of  a 

z  z  2 
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Delvek  '  reinsurance,  verbally  engaged  that  his  ami  subscription  on  the 

am 

Babnss.  fi^Bt  policy  should  stand  and  be  for  Bonn  at  the  premiom  of  15 
guineas ;  and  though  he  had  himself  only  received  8  guineas  for 
that  subscription,  he  allowed  in  account  to  Bunn  the  sum  of  15 
guineas,  as  the  premium  due  to  him  for  his  underwriting  this 
sum  of  lOOL  on  the  Ann.  The  affidavit  further  stated  the 
deponent's  belief  that  this  transaction  was  illegal,  as  being  a 
reassurance,  and  that  the  award  was  therefore  contrary  to  law ; 
or  if  it  was  not  a  reassurance,  then  that  there  was  no  evidence 
whatever  before  the  arbitrator  of  any  contract  of  assurance  on 
the  ship  Ann  having  been  entered  into  by  the  bankrupt. 

[After  argument :] 

[  r>i  ]       Mansfield,  Gh.  J. : 

This  contract,  although  it  much  resembles,  yet  does  not  fully 
amount  to  a  reassurance,  which  consists  of  a  new  assurance, 
effected  by  a  new  policy,  on  the  same  risk  which  was  before 
insured,  in  order  to  indemnify  the  underwriters  from  their 
previous  subscription :  and  both  policies  are  in  existence  at  the 
same  time.  But  I  give  no  judicial  opinion  whether  this  would 
be  a  legal  transaction.  The  statute  doubtless  was  intended 
to  prevent  gambling.  I  suppose  the  mischief  was,  that  policies 
were  underwritten,  at  one  premium,  and  reassurances  effected  at 
another.  There  is  no  recital  in  the  preamble  of  the  statute 
which  applies  to  this  section  :  the  mere  substitution  of  a 
different  name  does  not  seem  to  come  within  the  mischief 
designed  to  be  remedied  by  that  Act :  and  here  if  Barnes's  line 
had  been  struck  out,  and  Bunn's  name  inserted,  with  15  guineas 
premium,  all  would  have  been  right. 

The  defendant's  affidavit  certainly  does  not  deny  the  facts 
suggested  on  the  part  of  the  plaintiff,  but  it  shews  this  claim  of 
set-off  to  be  as  conscientious  a  demand  as  ever  was  made.  The 
[  '^s  ]  circumstances  strongly  indicate  *that  the  sum  of  100/.  was 
included  in  the  award,  but  there  is  no  proof  of  the  ground  on 
which  the  arbitrator  proceeded.  The  Court  cannot  take  upon 
itself,  therefore,  to  say  that  he  has  mistaken  the  law.  This  is  a 
general  submission  of  all  matters  in  difference ;  it  might  have 
been  referred  to  the  arbitrator  to  decide  whether  the  defendant 
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was  legally  entitled  to  set  off  this  sum ;  bnt  in  this  case  no  such 
restriction  is  imposed  on  his  authority,  as  there  might  have  been. 
I  admit,  that  if  an  arbitrator  says,  "  I  meant  to  make  my  award 
according  to  law,  and  have  misconceived  the  law ;  "  or,  "  I  have 
mistaken  the  fact ; "  the  award  shall  be  set  aside :  for  in  either 
case  it  is  not  his  award,  that  is,  not  his  true  judgment ;  but 
the  evidence  here  does  not  amount  to  that  case.  It  was 
competent  for  the  arbitrator  to  inform  the  Court  upon  what 
understanding  of  law  or  of  fact  he  has  decided ;  but  he  does  not 
say,  that  even  if  he  had  known  this  to  be  an  illegal  contract,  he 
should  have  made  a  different  award.  He  is  totally  silent,  and 
the  ground  of  his  decision  is  only  matter  of  inference :  in  some 
cases  it  might  be  capable  of  demonstration. 

In  a  reference  of  all  matters  in  difference  an  arbitrator  ought 
to  consider  not  legal  only,  but  also  equitable  demands,  demands 
of  all  sorts.!    How  then  can  we  say  *that  he  has  made  this 


BSLVEB 
V. 

Babxss. 


t  In   The  South  Sea  Company  v. 
Bumsteadf  2  Eq.  Gas.  Abr.  80,  pi.  8, 
Lord  Talbot,  Ch.  is  reported  to  have 
said,  '*It  Ib  true  arbitrators  are  in 
the  nature  of  judges,  and  in  some 
respects  liaye  a  greater  latitude,  not 
being  confined  within  the  rules  of 
law  or  equity,  and  therefore  may 
make  such  aUowances  as  could  not 
be  made  in  courts  of  judicature." 
And  in  Knox  t.  Symonde,  1  Yes.  Jun. 
369,    Lord    Thublow,    Ch.    said, 
**  Upon  a  general  reference  to  arbi- 
tration of   all  matters   in   dispute 
between  the  parties,  the  arbitrator 
has  a  greater  latitude  than  the  Court, 
in  order  to  do  complete  justice  be- 
tween the  parties;  for  instance,  he 
may  relieye  against  a  right  which 
heeoB   hard   upon   one   party,   but 
which,  haying  been  acquired  legally, 
and  without  fraud,  could  not  be  re- 
sisted in  a  court  of  justice ;  "  and  he 
instanced  a  case  of  Perkins  t.  *Okeins, 
where  the  plaintiff  being  entitled 
to  a  specific  performance  of  a  very 
hard  bargain,  the  Court  recommended 
a  compromise,  and  the  plaintiff  re- 
leaned  the  defendant  on  his  paying  a 


sum  of  money.  His  Lordship  thought 
that  if  that  case  had  been  referred, 
the  arbitrator  might  haye  awarded  a 
release  upon  payment  of  a  less  sum 
than  the  plaintiff  there  exacted,  and 
that  the  award  could  neyer  be  set 
aside  on  that  account. 

And  in  Ain^ey  y.  Ooff,  B.  E.  Hil. 
1799,  reported  in  Kyd  on  Awards, 
351,  where  the  arbitrators  made  an 
affidayit  that  "in  disposing  of  the 
residue  of  a  testator's  effects,  under 
a  submission,  they  did  not  conceiye 
they  were  making  any  distribution 
of  it  according  to  any  fixed  law  on 
the  subject,  but  that  they  were  deal- 
ing out  what  appeared  to  them  to  be 
according  to  the  best  of  their  judg- 
ment, under  all  the  circumstances  of 
the  case,  strict  and  impartial  justice, 
agreeably  to  what  they  belieyed  to 
haye  been  the  intention  of  the  tes- 
tator;" the  Court  thought  this  a 
sufficient  answer  for  them  to  dis- 
charge a  rule  obtained  for  setting 
aside  the  award,  and  are  said  to  haye 
laid  down  this  distinction,  "that 
when  the  arbitrators,  knowing  what 
the  law  is,  or  laying  it  entirely  out 
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award  under  a  mistaken  conception  of  the  law  on  this  subject  ? 
Besides,  if  the  arbitrator  is  not  right  in  the  point  of  strict  law,  he 
is  certainly  right  *in  every  other  point.  The  sum  of  lOOZ.  was 
really  due  in  conscience :  the  Court  ought  not  to  set  aside  such 
an  award  unless  they  are  compelled  so  to  do,  and  I  recollect 

of  their  consideration,  make  what     if  he  had  been  apprised  that  what  he 


they  conceive  under  all  circumstances 
to  be  an  equitable  decision,  it  is  no 
objection  to  the  award  that  in  some 
particular  point  it  is  manifestly 
against  law."  Quctre  whether  the 
distinction  is  not  expressed  too 
broadly  by  this  writer  ?  In  Morgan 
V.  Mather,  2  Ves.  Jun.  18,t  Wilson, 
Lord  Commissioner,  speaking  upon 
a  general  order  of  reference  of  all 
matters  in  dispute,  says,  "I  am  of 
opinion  that  when  anything  is  sub- 
mitted to  arbitration,  the  arbitrators 
cannot  award  contrary  to  law,  be- 
cause that  is  beyond  their  power; 
for  the  parties  intend  to  submit  to 
them  only  the  legal  consequences  of 
their  transactions  and  engagements." 
And  in  Aubert  y.  Maze,  2  Bos.  &  P. 
375,]:  Chambbe,  J.  says,  **  There  is 
no  doubt  that  an  arbitrator  is  bound 
by  the  rules  of  law,  like  eyery  other 
judge ;  and  if  it  appear  on  the  face 
of  the  award  that  the  arbitrator  has 
acted  contrary  to  law,  his  award 
must  be  set  aside."  It  is  not  clear 
in  that  case  whether  the  arbitrator 
meant  to  take  the  opinion  of  the 
Court  upon  the  legality  of  the  insur- 
ance, or  upon  the  propriety  of  his 
allowing  a  demand  arising  out  of  an 
illegal  transaction.  *In  the  case  of 
AiruiUy  y.  Ooff,  the  arbitrators  appear 
to  haye  been  selected  on  the  ground 
that  they  were  supposed  to  be  per- 
sons well  acquainted  with  the  tes- 
tator's intentions,  so  that  it  seems 
to  haye  been  the  design  of  all  the 
parties  to  authorise  the  arbitrators  to 
make  such  a  will  for  the  testator  as 
they  might  oonceiye  that  he  himself 
would  haye  dictated  in  his  lifetime, 


had  then  made  was  an  ambiguous 
and  imperfect  disposition  of  his  pro- 
perty ;  and  they  seem  to  haye  taken 
upon  themselyes  to  find  as  a  fact 
what  would  haye  been  the  testator's 
intentions  upon  such  a  discoyery ;  and 
to  haye  grounded  tiieir  award  upon 
those  intentions,  rather  than  upon 
any  construction  of  the  subsistizig 
will,  or  any  regard  to  the  statute  of 
distributions.    And  then  it  seems  to 
follow,  that  the  Court  could  not  set 
aside  the  award,  for  a  yery  different 
reason;   namely,  that  they  had  no 
power  to  re-examine  the  arbitrator's 
conclusions  of  fact.    For  in  Morgan 
y.  Mather,  Etbe,  A8HHUB8T,  and 
Wilson,  Lords  Commissioners,  all 
agreed  that  they  could  not  reyiew 
the  conclusions  of  fact  which  the 
arbitrators  had  drawn ;  and  upon  an 
objection  made  to  an  article  allowed 
in  an  account,  £ybb  there  said,  the 
question  before  him  was,  whether 
the  arbitrators  had  decided  upon  fact 
or  law ;  thereby  intimating  that  if 
it  could  be  ascertained  what  yerdict, 
as  it  were,  the  arbitrator  had  found 
upon  the  facts,  though  the  Court 
could  not  meddle  with   that,  they 
would  reyiew  the  consequences  of 
law  which  he  had  deduced  from  those 
facts.     Upon  this  ground  it   may 
possibly  haye  been  considered,  that 
it  came   within   the  scope   of  the 
arbitrators'  extraordinary  authority 
in  Ainsley  y.  Ooff,  to  award  as  they 
did :  and  then  that  case  cannot  be 
considered  as  an  authority  to  shew, 
that  under  a  general  submission,  an 
award  may  be  made  contrary  to  law. 
Bed  qucere. 


t  2  R.  R.  167. 


t  5  R.  R.  630. 
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no  case  where  an  award  has  been  set  aside  apon  such  a  sag-      Dbltbb 
gestion.  Babnes. 

Heath,  J. : 

I  am  of  the  same  opinion.    This  is  a  mere  substitution  of  one 
name  for  another.    It  is  a  very  proper  and  conscientious  award. 

Ride  discharged,  but  without  costs. 


C.    p.    HILARY   TERM. 


WOOD  AND  OiHERs,  Assignees  of  HUSSEY  and  i^^^- 

'  Jan,  26. 

Others,   v.   BKADDICK.  — 

(1  Taunt.  104—105.)  [  104  ] 

An  admission  made  by  one  of  two  partners,  after  the  dissolution  of 
the  partnership,  concerning  joint  contracts  that  took  place  during  the 
partnership,  is  competent  evidence  to  charge  the  other  partner. 

This  was  an  action  brought  to  recover  from  the  defendant  the 
proceeds  of  certain  linens,  which  the  bankrupts,  in  the  year 
1796,  had  consigned  for  sale  in  America,  as  the  plaintiffs  alleged, 
to  the  defendant  jointly  with  one  Cox,  who  was  then  his  partner, 
but,  as  the  defendant  contended,  to  Cox  only.  The  defendant 
pleaded  the  general  issue,  and  the  statute  of  limitations :  at  the 
trial  at  Guildhall,  before  Mansfield,  Ch.  J.  the  plaintiffs  produced 
in  evidence  a  letter  from  Cox,  dated  the  24th  of  June,  1804, 
stating  a  balance  of  919Z.  to  be  then  due  to  the  bankrupts  upon 
this  consignment. 

It  was  in  proof  that  on  the  30th  of  July,  1802,  Braddick  and 
Cox  dissolved  their  partnership,  as  from  the  17th  of  November, 
1800. 

Cockell  and  Lens,  Serjts.  objected,  that  this  letter  being 
written  after  the  dissolution  of  the  partnership,  was  not 
admissible  evidence  to  charge  Braddick.  The  Chief  Justice 
overruled  the  objection,  but  reserved  the  point :  and  the  jury 
being  of  opinion  that  the  agency  was  undertaken  by  Cox  on  the 
partnership  account,  found  a  verdict  for  the  plaintiff. 
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Wood  Cockell,  Sent,  now  moved  for  a  new  trial : 

Bbaddigk.  He  cited  a  case  of  Petherick  v.  Turner  and  another,  tried  m 
Mich.  Term,  42  Geo  III.  before  Lord  Alvanley,  Ch.  J.  "  Atsump^t 
for  wages  against  two  defendants,  who  had  been  partners.  One 
of  them  suffered  judgment  to  go  by  default :  the  other  pleaded 
non  assumpsit.      At  the  trial  the  plaintiff  proposed  to  read 

[  •los  ]  in  evidence  the  answer  *which  the  first  mentioned  defendant  had 
put  in  to  a  bill  in  the  Exchequer,  filed  after  the  dissolution  of 
the  partnership  against  the  same  parties:  the  bill  charged 
collusion,  and  also  charged  that  the  debt  for  which  this  action 
was  brought,  had  not  been  paid ;  the  answer  denied  the  collusion, 
but  admitted  the  money  had  not  been  paid.  Lord  Alvanley,  Ch.  J. 
held  that  it  would  have  been  good  evidence  against  the  defendant 
who  put  in  the  answer,  but  that  being  made  after  the  dissolution 
of  the  partnership,  it  could  not  be  received  as  evidence  against 
the  other  defendant,  and  rejected  it."  Cockell^  Serjt.  inferred 
from  this  case,  that  the  evidence  given  by  a  partner  after  the 
partnership  had  ceased,  is  not  admissible  for  the  purpose  of 
proving  the  joint  undertaking  of  himself  and  his  former  partner, 
even  though  the  former  existence  of  their  partnership  is 
established  by  other  proof. 

Mansfield,  Ch.  J.  : 

Clearly  the  admission  of  one  partner,  made  after  the  partner- 
ship has  ceased,  is  not  evidence  to  charge  the  other,  in  any 
transaction  which  has  occurred  since  their  separation :  but  the 
power  of  partners  with  respect  to  rights  created  pending  the 
partnership,  remains  after  the  dissolution.  Since  it  is  clear  that 
one  partner  can  bind  the  other  during  all  the  partnership,  upon 
what  principle  is  it,  that  from  the  moment  when  it  is  dissolved, 
his  account  of  their  joint  contracts  should  cease  to  be  evidence  ? 
and  that  those  who  are  to-day  as  one  person  in  interest,  should 
to-morrow  become  entirely  distinct  in  interest  with  regard  to 
past  transactions  which  occurred  while  they  were  so  united? 

Heath,  J. : 

Is  it  not  a  very  clear  proposition,  that  when  a  partnership  is 
dissolved,  it  is  not  dissolved  with  regard  to  things  past,  bat  only 
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Tilth  regard  to  things  future  ?    With  regard  to  things  past,  tha  wood 

partnership  continues,  and  always  must  continue.  Bbaodice. 

Cockell  took  nothing  by  his  motion. 


LIGHTLY  V.   CLOUSTOX.t  "««• 

Jam,  29. 
(1  Taunt.  112—115.)  .^«*^». 

The  master  of  an  apprentice,  who  has  been  seduced  from  his  seryice        [  112  ] 
to  work  for  another  person,  may  waive  his  action  for  the  tort,  and  recover 
the  value  of  the  work  done  by  his  apprentice  against  the  person  who 
tortiously  employed  him. 

This  was  an  action  of  indebitatus  assumpsit  ''for  work  and 
labour  performed  for  the  defendant  at  his  request,  by  one  Thomas 
Sinclair,  the  apprentice  of  the  plaintiff  legally  bound  to  him  by 
indenture,  for  a  term  of  years  at  the  time  of  the  work  and  labour 
so  performed  existing  and  unexpired,  and  to  the  profits  and 
receipts  of  whose  work  and  labour  the  plaintiff  was,  as  the 
master  of  the  said  apprentice,  by  law  entitled."  The  defendant 
seduced  the  apprentice  from  on  board  the  plaintiff's  ship  in 
Jamaica,  and  employed  him  as  a  mariner  to  assist  in  navigating 
his  own  ship  from  Fort  Boyal  home.  The  cause  was  tried  at  the 
sittings  after  Trinity  Term  last  before  Mansfield,  Ch.  J.  The 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  objection,  namely,  that  the  plaintiff  ought 
to  have  declared  in  a  special  action  on  the  case,  and  that 
indebitatus  assumpsit  would  not  lie. 

Accordingly  Best,  Serjt.  having  on  a  former  day  obtained  a 
rule  nisi  for  setting  aside  the  verdict  and  entering  a  nonsuit, 

Shepherd,  Serjt.  now  shewed  cause  : 

It  has  been  decided  that  this  declaration  is  good,  in  the  case 

of  Eades  v.  Vandeput,  5  East,  39,  which  was  an  action  brought 

expressly  for  the  wages  earned  by  the  plaintiff's  apprentice,  who 

had  been  improperly  impressed,   and  compelled  to  serve  on 

t  Cited  in  judgment  of  BowENand  America,  see  William  A.  Keener  on 

CoTTOK',  L.J  J.  in  PhillipB  v.  Horn/ray  **  Waiver  of  Tort,"  Harv.  Law  Eev. 

(1883)  24  Ch.  D.  462.— R.  0.    As  to  vi.  237.-F.  P. 
the  application  of   the  doctrine  in 
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LiGBTLT  board  a  ship  of  trar  ;  and  the  Court  there  held  that  the  plaintiff 
Clouston.  ™ig^t  recover,  Barber  v.  Dennis^  1  SaJk.  68.  The  widow  of  a 
waterman  was  held  to  be  entitled  to  two  tickets  which  had  been 
[  *n3  ]  earned  by  her  ^apprentice  daring  his  service  at  sea.  In  Smith 
V.  Hodson,  4  T.  E.  217,  the  Court  expressly  determined,  that 
although  trover  would  have  lain  for  the  goods,  yet  the  assignees 
might  affirm  the  fraudulent  contract  of  the  bankrupt,  and 
recover  the  price  as  upon  a  sale  made  by  themselves. 

Best,  Serjt.  contra  : 

The  case  of  Eades  v.  Vandepiit,  as  it  is  now  stated,  cannot  be 
law.  An  action  might  perhaps  have  been  maintained  in  that 
case  to  recover  the  wages  in  the  shape  of  damages  for  the  tort ; 
but  all  the  work  and  labour  which  the  apprentice  there  did, 
must  have  been  done  for  the  King ;  since  even  the  services  of 
such  servants  as  are  allowed  to  the  captain  of  a  King's  ship  are 
wholly  gratuitous  to  him.  And  if  the  apprentice  worked  for  the 
King,  that  action  could  not  be  maintained  against  the  captain. 
Macbeath  v.  Haldiniand,  1  T.  R.  172.  t  Barber  v.  Dennis  was  a 
case  of  trover,  which  can  furnish  no  authority  for  this  form  of 
action,  and  it  is  of  the  less  weight  because  one  point  which  is 
here  reported  cannot  be  law,  namely,  that  it  is  immaterial 
whether  the  person  who  performed  the  service  was  legally  an 
apprentice  or  not.  The  analogy  drawn  from  that  class  of  cases 
in  which  goods  have  been  tortiously  taken  and  sold,  and  the 
plaintiffs  have  been  permitted  to  waive  the  trespass,  and  sue  for 
the  proceeds  of  the  sale,  as  money  had  and  received  to  their  use, 
is  not  applicable  here.  It  is  of  pernicious  tendency  more 
largely  to  extend  this  form  of  action,  in  which  the  defendant  is 
not  apprised  by  the  declaration  of  the  nature  of  the  claim  that 
is  made  on  him.  It  is  necessary  to  preserve  the  distinction 
between  causes  of  action  which  arise  ex  delicto,  and  those  which 
arise  ex  contractu,  or  there  would  be  no  limits  to  the  perversion 
that  would  ensue.  A  cause  was  tried  before  Eyre,  Ch.  J.  in 
which  the  plaintiff  declared  in  assumpsit,  that  the  defendant 
r  •ii*  ]  undertook  not  to  beat  him  *in  a  voyage  to  the  East  Indies. 
Eyre,  Gh.  J.  held  he  could  not  recover. 

t  1  B.  B.  177. 
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Mansfield,  Ch.  J. :  Liqhtlt 

It  is  difficult  upon  principle  to  distinguish  this  case  from  those  Cloubtoh. 
that  have  arisen  on  bankruptcies  and  executions,  and  in  which  it 
has  been  held  that  trover  may  be  converted  into  an  action  for 
money  had  and  received,  to  recover  the  sum  produced  by  the 
sale  of  the  goods.  I  should  much  doubt  the  case  ot  Smith  v. 
Hodson,  but  that  I  remember  a  case  so  long  back  as  the  time 
of  Lord  Chief  Justice  Eyre  in  the  reign  of  George  the  Second,  in 
which  the  same  thing  was  held.  I  should  have  thought  it  better 
for  the  law  to  have  kept  its  course :  but  it  has  now  been  long 
settled,  that  in  cases  of  sale,  if  the  plaintiff  chooses  to  sue  for 
the  produce  of  that  sale,  he  may  do  it :  and  the  practice  is 
beneficial  to  the  defendant,  because  a  jury  may  give  in  damages 
for  the  tort  a  much  greater  sum  than  the  value  of  the  goods. 
In  the  present  case  the  defendant  wrongfully  acquires  the  labour 
of  the  apprentice :  and  the  master  may  bring  his  action  for  the 
seduction.  But  he  may  also  waive  his  right  to  recover  damages 
for  the  tort,  and  may  say  that  he  is  entitled  to  the  labour  of  his 
apprentice,  that  he  is  consequently  entitled  to  an  equivalent  for 
that  labour,  which  has  been  bestowed  in  the  service  of  the 
defendant.  It  is  not  competent  for  the  defendant  to  answer, 
that  he  obtained  that  labour,  not  by  contract  with  the  master, 
but  by  wrong ;  and  that  therefore  he  will  not  pay  for  it.  This 
case  approaches  as  nearly  as  possible  to  the  case  where  goods 
are  sold,  and  the  money  has  found  its  way  into  the  pocket  of 
the  defendant. 

Heath,  J. : 

So  long  back  as  the  time  of  Charles  the  Second,  it  was  held 
that  the  title  to  an  office,  under  an  adverse  possession,  might 
be  tried  in  an  action  for  the  fees  of  the  office  had  and  received; 
and  Holt,  Ch.  J.  held  it  *clear  law,  that  if  a  person  goes  and  [  *115  ] 
receives  my  rents  from  my  tenants,  I  may  bring  my  action 
against  him  for  money  had  and  received.  It  is  for  the  benefit  of 
the  defendant  that  this  form  of  action  should  be  allowed  to 
prevail,  for  it  admits  of  a  set-off,  and  deductions,  which  could 
not  be  allowed  in  an  action  framed  on  the  tort. 

Rule  discharged^ 
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1808.  lYAT    V.    FINCH    and    ANOTHER.t 

_L '  (1  Taunt  141—142.) 

[  141  ]  Upon  an  issue  between  A.  and  B.,  whether  C.  died  poaBesBed  of  certain 

property,  eyidence  may  be  giyen  of  declarations  made  by  C.  that  she  had 
assigned  the  projMrty  to  A. 

This  was  an  action  of  trespass,  tried  before  Lord  Ellen- 
borough,  Ch.  J.  at  the  last  assizes  for  the  comity  of  Cambridge, 
for  taking  three  mares,  the  property  of  the  plaintiff,  and  convert- 
ing them  to  the  use  of  the  defendants.  The  defendants  justified 
under  a  heriot  custom ;  and  the  only  question  between  the 
parties  was,  Whether  one  Alice  Watson,  the  tenant,  was  pos- 
sessed of  the  said  mares  at  the  time  of  her  death?  It  was 
admitted  that  they  had  formerly  been  her  property,  but  it  was 
contended  that  sometime  before  her  death  she  had  transferred 
them,  with  the  rest  of  her  farming  stock,  to  the  plaintiff.  For 
the  purpose  of  proving  this  transfer,  a  witness  was  called  to 
speak  to  a  conversation,  in  which  Mrs.  Watson  had  stated  that 
she  had  retired  from  business,  and  given  up  her  farm  and  stock 
to  her  son-in-law,  the  plaintiff.  The  Chief  Justice  inquired 
whether  these  declarations  were  accompanied  by  any  act  relative 
to  the  management  of  the  farm.  This  being  answered  in  the 
negative,  his  Lordship  was  of  opinion  that  the  evidence  could 
not  be  received.  The  jury  gave  their  verdict  for  the  defendants. 
A  rule  nisi  having  obtained  on  a  former  day  for  setting  aside  the 
verdict  and  granting  a  new  trial. 

Lens,  Serjt.  upon  shewing  cause,  contended  that  the  evi- 
dence was  properly  rejected.  These  declarations  were  not  offered 
as  explanatory  of  any  act  relative  either  to  this  property,  or  to 
the  business  and  management  of  the  farm.  They  were  nothing 
but  casual  and  idle  conversation.  Evidence  of  such  a  descrip- 
tion was  calculated  rather  ,to  mislead  than  inform;  and  the 
[*H2]  admission. of  it  *in  courts  of  justice  would  be  attended  with 
the  most  manifest  inconvenience  and  danger. 

Sellon,  Serjt.  contra,  was  stopped  by  the  Court. 

t  Cited  by  Thesiobb,  L.  J.  in      283,  298,  49  L.  J.  Ch.  6,  41  L.  T. 
Bewley  y.  Atkin$on  (1879)  13  Ch.  D.      603.— B.  C. 
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Mansfield,  Ch.  J. :  Ivat 

The  evidence  ought  to  have  been  received  ;  though  undoubtedly  Finch. 
such  declarations  would  be  entitled  to  a  greater  or  less  degree  of 
attention  according  to  the  circumstances  by  which  they  were 
accompanied.  The  admission,  supposed  to  have  been  made  by 
Mrs.  Watson,  was  against  her  own  interest.  Had  this  been  an 
action  between  Mrs.  Watson  and  the  present  plaintiff,  her 
acknowledgment  that  the  property  belonged  to  him  might 
clearly  have  been  given  in  evidence.  It  ought,  therefore,  to 
have  been  received  in  the  present  instance ;  because  the  right  of 
the  lord  of  the  manor  depended  upon  her  title. 

Per  Curiam  :  Rvle  absolute. 


SPILSBTJEY  V.   MICKLETHWAITE.  isos. 

(1  Taunt.  146—151.)  ^^' 

If,  at  a  county  court  lield  for  the  election  of  knights  of  the  shire,  a  r  wa  1 
freeholder  interrupt  the  proceedings,  by  making  a  great  noise  and  dis- 
turbance, the  sheriff  may  order  him  to  be  taken  into  custody,  and 
carried  before  a  justice  of  the  peace.  It  is  sufficient  in  a  plea  of  justi- 
fication, to  an  action  for  an  assault  and  false  imprisonment,  brought 
against  the  sheriff  under  the  above  circumstances,  to  state  *'that  the 
plaintiff  made  a  great  noise  and  disturbance  at  the  election,  and  then 
and  there  obstructed  and  molested  the  defendant  in  the  execution  of  his 
duty,"  without  stating  that  he  thereby  obstructed  and  molested  him. 

If  a  plea  of  justification  consiBt  of  two  facts,  each  of  which  would, 
when  separately  pleaded,  amount  to  a  good  defence,  it  will  sufficiently 
support  the  justification  if  one  of  these  facts  be  found  by  the  jury. 

This  was  an  action  for  an  assault,  battery,  and  false  imprison- 
ment. The  defendant  pleaded,  1st,  Not  guilty;  and  2ndly,  as 
to  all  the  charges  except  the  battery,  "that  before,  and  at  the 
time  when,  &c.  an  election  *was  lawfully  had  at  Lewes  in  the  [  •ur  ] 
county  of  Sussex  of  two  knights  of  the  said  county  to  serve  in 
Parliament,  as  knights  for  the  said  county  of  Sussex,  at  which 
said  election  he  the  defendant,  being  then  sheriff  of  the  said 
county  of  Sussex,  then  and  there  presided ;  and  because  the 
plaintiff,  at  the  said  time  when,  &c.,  at  the  said  election, 
threatened  to  assault  him  the  defendant,  and  then  and  there  did 
actually  assault  him,  so  being  such  sheriff,  and  then  and  there 
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made  a  great  noise  and  disturbance  at  the  said  election,  and 
then  and  there  obstracted  and  molested  the  defendant,  as  such 
sheriff,  in  the  execution  of  his  duty  at  such  election,  be  the  said 
defendant  thereupon,  at  the  said  time  when,  &c.,  charged  one 
William  Mills,  being  then  and  there  one  of  the  headboroughs  of 
Lewes  aforesaid,  to  take  the  care  and  custody  of  the  plaintiff,  in 
order  to  carry  him  before  Thomas  Partington,  esquire,  then  and 
there  being  one  of  his  Majesty's  justices  of  the  peace,  assigned, 
&c.  for  the  said  county,  in  order  that  the  plaintiff  might  be  dealt 
with  according  to  law,"  &c.  Eeplication,  De  injuria  stUi  propria, 
dtc.  The  cause  was  tried  before  Mansfield,  Ch.  J.  at  the  last 
assizes  for  the  county  of  Sussex. 

The  jury  found  that  the  plaintiff,  who  was  a  freeholder  of  the 
county,  did  not  assault  the  defendant  as  alleged  in  the  plea ;  but 
they  were  of  opinion  that  all  the  other  facts  contained  in  the 
plea  were  proved.  Upon  this,  at  the  recommendation  of  the 
Chief  Justice,  a  verdict  was  taken  for  the  plaintiff,  damages  one 
shilling ;  and  permission  was  given  to  the  defendant  to  move 
that  it  might  be  set  aside  and  a  nonsuit  entered.  Accordingly 
a  rule  nidi  for  that  purpose  having  been  obtained  in  Michaelmas 
Term, 


Best  and  Bayley,  Serjts.  now  shewed  cause : 

The  assault  stated  in  the  plea  has  been  disafi&rmed  by  the 
jury,  although  they  have  found  the  rest  of  the  facts  in  favour  of 
[*118]  *the  defendant.  Admitting  however  that  these  facts  would,  if 
pleaded  by  themselves,  have  amounted  to  a  justification,  still  the 
plaintiff  in  this  case  will  be  entitled  to  retain  his  verdict.  It  is 
a  rule  of  pleading  that  two  defences  cannot  be  included  in  the 
same  plea.  It  is  true  that  a  plea  may  consist  of  several  facts,  but 
they  must  constitute  only  one  defence.  The  plea  is  put  in  issue, 
not  in  parts,  but  as  one  entire  justification.  If  a  material  part 
be  disproved,  the  whole  defence  fails;  for  the  jury  are  to  fimi 
the  substance  of  the  issue,  that  is,  of  the  w^hole  issue  joined 
between  the  parties ;  and  in  this  case  the  assault,  which  is  the 
most  material  fact  contained  in  this  plea,  has  been  directly  found 
in  the  negative.  But  supposing  that  the  facts  which  the  jury 
have  found  had  been  pleaded  by  themselves,  they  would  not 
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have  amounted  to  a  justification.  This  is  the  case  of  an  arrest 
without  a  warrant,  in  order  to  justify  which,  the  plaintiff  must 
have  been  guilty  of  a  breach  of  the  peace,  or  of  some  indictable 
offence:  for  the  authority  of  the  sheriff  in  this  respect  is  not 
greater  than  that  of  a  constable.  The  offence  also  should  be 
charged  in  the  plea  with  as  much  precision  as  in  an  indictment. 
The  defendant  alleges  that  the  plaintiff  obstructed  and  molested 
him  in  the  execution  of  his  duty.  But  it  is  not  stated  how  he 
obstructed  and  molested  him.  In  an  indictment  for  obtaining 
money  by  false  pretences,  the  false  pretences  must  be  particularly 
set  forth  upon  the  record.  Rex  v.  Mason,  2  T.  B.  581.1-  It  is 
stated  indeed  that  the  plaintiff  made  a  great  noise  and  dis- 
turbance at  the  election,  and  then  and  there  obstructed  and 
molested  the  defendant,  &c. ;  but  it  is  not  alleged  that  he  thereby 
obstructed  him.  Every  plea  is  to  be  taken  most  strongly  against 
the  pleader ;  and  in  this  case  the  plaintiff  is  entitled  to  avail 
himself  of  every  objection  to  the  plea,  which  might  have  been 
made  upon  special  demurrer;  because  the  defendant,  by 
inserting  the  assault  in  his  *plea,  has  deprived  the  plaintiff  oi 
the  opportunity  of  demurring.  The  general  question  is  impor- 
tant, since  if  a  contest  had  taken  place,  and  death  had  ensued, 
the  question  of  murder  would  have  depended  upon  the  legality 
or  illegality  of  the  arrest. 


Spilsburt 
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[  'liy  ] 


Shepherd,  Serjt.  contra,  was  stopped  by  the  Court. 


Mansfield,  Ch.  J. : 

If  a  plea  of  justification  to  an  action  of  this  nature  consist  of 
two  facts,  each  of  which  would,  when  separately  pleaded,  amount 
to  a  good  defence,  it  will*  sufficiently  support  the  justification,  if 
one  of  these  facts  be  found  by  the  jury.  The  only  question  then 
to  be  considered  is,  whether  that  part  of  the  plea  which  the  jury 
have  affirmed,  would  alone  constitute  a  defence  to  the  charge  to 
which  it  is  here  pleaded.  It  amounts  in  substance  to  this ;  that, 
at  the  time  when  the  trespass  was  committed,  the  defendant  was 
sheriff  of  the  county  of  Sussex,  and  in  that  character  was  pre- 
siding at  the  election  of  knights  of  the  shire  to  serve  for  the 
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Spilsbuilt  connty  in  Parliament;  that  the  plaintiff  made  a  great  noise 
MicKLE.  s^d  disturbance  at  the  election,  and  molested  and  obstracted 
THWAiTs.  Ynm  in  the  execution  of  his  duty,  upon  which  he  ordered  a 
constable  to  take  the  plaintiff  into  custody,  and  to  carry  him 
before  a  justice  of  the  peace,  &c.  It  is  impossible  that  any 
person  upon  reading  this  part  of  the  plea,  can  entertain  a  doubt, 
whether  the  sentence,  interpreted  according  to  its  natural  import 
and  construction,  sufficiently  expresses  that  the  obstruction  was 
by  means  of  the  noise.  Neither  is  it  easy  to  conceive  how  the 
plaintiff  could  have  made  a  great  noise  and  disturbance  upon 
this  occasion,  without  obstructing  the  defendant  in  the  discharge 
of  his  duty ;  and  as  to  the  nature  of  the  noise  itself,  that  does 
not  admit  of  particular  description.  The  question  then  resolves 
itself  into  this,  whether  the  conduct  of  the  plaintiff  in  making 
[  *150  ]  a  great  *noise  and  disturbance  at  the  election,  and,  by  means  of 
that  noise  and  disturbance,  obstructing  and  molesting  the  sheriff 
in  the  execution  of  his  duty,  was  sufficient  to  justify  the  defen- 
dant in  the  measure  which  he  pursued.  I  am  surprised  that 
this  question  should  be  seriously  argued.  At  the  time  when  the 
trespass  was  committed,  the  defendant  was  presiding  at  the 
county  court.  He  was  engaged  in  the  discharge  of  a  most 
important  duty,  a  part  of  which  consists  in  the  administration 
of  oaths,  and  in  deciding  upon  the  qualifications  of  the  electors. 
The  conduct  of  the  plaintiff  in  disturbing  the  order  and  pro- 
ceedings of  the  Court,  would  have  justified  the  interposition,  not 
only  of  the  sheriff,  but  of  any  of  the  freeholders,  who  are  the 
Judges  of  that  Court,  or,  perhaps,  of  any  other  individual ;  for 
every  man  is  interested  in  the  due  election  of  representatives  to 
parliament.  But  it  is  said  that  the  sheriff  has  no  authority  to 
commit.  He  certainly  has  no  authority  to  commit  as  a  magis- 
trate ;  nor  did  he  in  this  case  commit  the  defendant.  The  extent 
and  nature  of  the  powers  appertaining  to  the  office  of  sheriff  are 
objects  entirely  foreign  from  the  present  inquiry.  It  is  sufficient 
in  this  instance  to  observe  that  it  was  the  duty  of  the  sheriff  to 
preserve  order  and  decency.  The  proceedings  of  the  Court  were 
interrupted  by  the  turbulent  conduct  of  the  plaintiff;  the  defen- 
dant was  bound  by  his  situation  to  prevent  the  continuance  of 
this  interruption,  and  he  could  not  have  adopted  a  better  mode 
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for  that  purpose,  than  by  ordering  the  plaintiff  to  be  carried 
before  a  magistrate,  to  give  security  for  his  good  behaviour. 
It  has  been  objected  that  the  facts  found  by  the  jury  do  not 
amount  to  any  offence.  Has  the  law  of  England  then  been  so 
anxious  to  preserve  the  purity  and  freedom  of  election^  upon 
which  the  rights  and  liberties  of  the  people  depend?  has  it 
established  various  forms  and  regulations  for  this  purpose,  and 
shall  it  be  said  that  it  is  no  offence  to  defeat  *these  provisions, 
and  to  render  them  nugatory  and  vain?  Is  it  no  offence  to 
interrupt  the  exercise  of  those  powers  which  have  been  entrusted 
with  this  view  to  the  sheriff ;  to  annul  so  many  legislative  pro- 
visions ;  to  deprive  the  country  of  the  benefit  of  a  system  so 
anxiously  established ;  and  to  attack  the  most  valuable  rights  and 
privileges  of  the  people  of  England  ?  What  should  we  say  of 
those  laws  which  we  are  so  much  accustomed  to  extol,  if  conduct 
of  such  a  description  could  be  pursued  with  impunity  ?  This  is 
a  question  upon  which  I  cannot  bring  myself  to  entertain  a 
moment's  doubt.  The  plaintiff  was  guilty  of  a  serious  offence 
against  public  order ;  he  was  guilty  of  a  breach  of  the  peace,  for 
which  he  might  have  been  punished  by  indictment.  His  conduct 
was  such  as  to  call  for  immediate  interposition.  The  defendant 
was  not  only  justified  in  what  he  did,  but  it  was  his  duty  to 
adopt  means,  (and  what  better  could  have  been  chosen?)  to 
prevent  the  plaintiff  from  continuing  to  interrupt  the  proceedings 

of  the  Court. 

Rule  absolute. 


Spilsbuby 

V, 
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1808.  PRENTICE  V.  EEED. 

^^*  (1  Taunt.  151—159.) 

r  151  -1  Upon  a  reference  at  Nisi  Prius,  an  arbitrator  cannot  award  a  greater 

sum  than  tbat  for  which  the  verdict  is  taken.  But  if  he  awards  a 
greater  mim  than  the  amount  of  the  verdict,  and  judgment  is  entered 
for  the  whole,  and  it  appears  that  a  part  of  the  sum  is  covered  by  a 
countervailing  demand  which  never  was  a  subject  of  dispute,  so  that 
only  a  balance,  less  than  the  amount  of  the  verdict,  is  ultimately  to  be 
paid  over,  the  Court  will  rediibe  the  judgment  to  the  amount  of  the 
verdict,  and  grant  execution  for  the  sum  really  due. 

Where  an  arbitrator  has  power  to  order  what  he  should  think  fit  to  be 
done  by  either  of  the  parties  respecting  the  matters  in  dispute,  qwar 
whether  he  might  not  direct  them  to  consent  to  an  application  to  the 
Court  for  enlarging  the  damages  given  by  the  verdict  ? 

The  facts  of  this  case  were  as  follow :  An  unexpired  term  of 
years  in  a  farm,  and  the  stock  thereon,  belonging  to  one  Asplin, 
[  ^1C2  ]  being  taken  under  a  Jieri  ^facias  at  the  suit  of  Stonard  and 
Byland,  and  exposed  to  sale  by  auction,  Asplin  authorized  the 
auctioneer  to  sell  at  the  same  time  all  the  growing  crops,  land 
sown,  fallows,  and  effects  which  he  had  on  the  premises,  to  be 
taken  at  a  valuation  by  the  purchaser  of  the  lease,  and  the  lease 
was  sold  upon  condition  that  the  purchaser  should  be  approved 
by  the  landlord.  The  sum  produced  by  the  sale  of  the  lease  and 
a  part  of  the  stock,  not  including  a  stack  of  clover  hay,  which 
was  then  on  the  premises,  and  the  growing  crops  and  faUows, 
proved  sufficient  to  satisfy  this  execution.  The  plaintiff  was 
declared  the  purchaser  of  the  lease,  he  took  an  assignment  of 
the  term  from  the  sheriff,  and  entered  on  the  farm,  exclusive  of 
the  growing  crops  and  fallows.  After  this  he  applied  to  the 
xiuctioneer  to  have  the  crops  and  other  effects  valued,  but  was 
refused,  on  the  ground  that  the  landlord's  consent  to  the  assign- 
ment of  the  lease  had  not  been  yet  obtained ;  the  landlord 
shortly  after  granted  him  a  new  lease  for  the  residue  of  Asplin's 
term,  after  which,  but  before  the  growing  crops  and  effects  had 
been  valued  or  paid  for,  a  Jieri  facias  issued  against  Asplin's 
goods  at  the  suit  of  one  Yanderzee,  directed  to  the  defendant, 
who  was  then  the  sheriff  of  Essex,  under  which  the  defendant 
seized  the  stack  of  clover  and  the  crops  then  growing  on  the 
farm,  and  sold  them  for  4952.,  which  he  received,  and  before  the 
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return  of  the  writ  took  a  second  crop  of  clover,  value  lOOZ.,  Prentice 
which  had  grown  subsequently  to  the  dates  of  the  assignment  reed. 
and  new  lease,  and  to  the  taking  of  the  first  growing  crops ;  the 
defendant,  during  his  possession,  obstructed  the  plaintiff  in  the 
occupation  of  his  farm,  and  thereby  occasioned  him  to  sustain 
other  losses  to  the  amount  of  20Z.  Soon  after  the  defendant 
had  taken  possession,  the  growing  crops,  &c.  were  valued  in 
pursuance  of  the  conditions  of  sale,  at  the  sum  of  844Z.  158.  M. 
The  plaintiff  having  brought  an  action  of  trespass  against  the 
defendant,  for  taking  the  goods  and  crops  under  the  second  *Ji€ri  L  *i'^^  ] 
facias ;  the  cause  came  on  for  trial  at  the  Chelmsford  summer 
assizes,  1806,  before  Macdonald,  G.  B.  Asplin  had  before  that 
time  commenced  an  action  against  the  plaintiff  for  the  value  of 
the  crops;  and  Yanderzee  being  desirous  to  obtain  the  fruits 
of  his  judgment  by  getting  possession  of  the  sum  which  Asplin 
might  recover  from  the  plaintiff,  and  which,  if  paid  over  to 
Asplin,  could  not  be  taken  in  execution,  the  parties,  at  the 
particular  request  of  Yanderzee,  consented  to  refer  the  cause,  and 
the  terms  mentioned  in  the  order  of  Nisi  Prius  were  as  follow  : 

The  defendant  undertaking  that  an  indemnity  should  be  given, 
to  the  arbitrator's  satisfaction,  to  save  the  plaintiff  harmless  from 
the  present  and  any  other  suit  by  Asplin  for  the  price  of  the  crops 
and  other  articles  taken  under  Yanderzee's  execution,  it  wan 
ordered  that  a  verdict  should  be  entered  for  the  plaintiff,  damages 
5002.,  subject  to  the  award  of  the  arbitrator,  who  was  thereby 
empowered  to  direct  that  a  verdict  should  be  entered  for  the 
plaintiff,  or  defendant,  as  he  should  think  proper,  and  also  to 
settle  all  matters  in  difference  between  the  parties,  and  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  either  of 
them  respecting  the  matters  in  dispute ;  and  if  he  should  be  of 
opinion  that  Yanderzee  had  no  right  to  seize  the  crops  and  other 
articles,  Yanderzee  should  notwithstanding  be  at  liberty  to 
retain  the  amount  of  the  price  which  the  plaintiff  was  to  have 
paid  to  Asplin  for  the  same ;  but  the  value  of  them  beyond  that 
price,  and  the  damage  sustained,  if  any,  was  to  be  paid  to  the 
plaintiff :  and  by  the  same  order,  after  reciting  that  a  valuation 
of  the  same  crops  and  other  articles  had  been  made  between 
Asplin  and  the  plaintiff,  the  arbitrator  was  empowered  to  direct, 
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fBEMTicE    that  in  case  Asplin  should  recover  more  from  the  plaintiff  th&n 
Beed.       the  amount  of  sach  valuation,  the  difference  should  be  repaid  by 
the  plaintiff  to  the  defendant's  attorney,  out  of  the  money,  if  any, 
that  should  be  awarded  to  the  plaintiff. 
[  154  ]  The  arbitrator  made  his  award,  and  therein  reciting  that  the 

defendant  had  given  to  the  plaintiff  the  indemnity  agreed  on,  and 
declaring  his  opinion  that  the  crops  and  stack  of  clover  did  pass 
to  the  plaintiff  by  the  auctioneer's  sale,  awarded,  that  the  defen- 
dant was  indebted  to  the  plaintiff,  for  the  crops  and  clover  hay, 
in  495L  ;  for  the  second  crop  of  clover,  in  1001. ;  and  for  damages 
occasioned  by  the  obstructions  to  his  occupation,  in  201.  And 
that  on  the  whole  there  was  due  and  owing  from  the  defendant 
to  the  plaintiff  6152.,  and  that  the  verdict  which  had  been  entered 
for  the  plaintiff  for  5001.  should  be  altered  to  615Z.  And  the 
arbitrator,  further  reciting  that  Asplin  had  as  yet  recovered  no 
money  from  the  plaintiff,  declared  he  was  unable  to  direct  any 
specific  sum  of  money  to  be  repaid  by  the  plaintiff  to  the  defen* 
dant's  attorney  out  of  the  money  awarded  to  the  plaintiff,  bat 
awarded,  that  if  Asplin  should  recover  more  than  the  amount  of 
the  aforesaid  valuation,  then  the  plaintiff  should  repay  to  the 
defendant's  attorney  such  difference  out  of  the  money  thereby 
awarded  to  him. 

The  associate  altered  the  postea  to  615Z.,  and  delivered  it  to  the 
plaintiff,  who  thereupon  entered  up  judgment  for  the  sum  of 
6152.  damages. 

Vaiighajiy  Serjt.  had  on  a  former  day  obtained  a  rule  nisi 
that  the  judgment  might  be  reduced  to  the  sum  of  500L,  and  that 
upon  payment  to  the  plaintiff  of  1551.  48.  9tf.,  being  the  residue 
of  the  said  500Z.,  after  deducting  the  sum  of  844/.  15s.  8<?.,  which, 
as  the  rule  stated,  had  already  been  paid  to  Asplin  in  pursuance 
of  the  said  order  of  Nisi  Prius  and  award,  satisfaction  might  be 
entered  up  on  the  judgment,  and  the  above-mentioned  bond  of 
indemnity  executed  by  the  defendant  might  be  given  up  to  the 
plaintiff  to  be  cancelled. 

Shepherd  and  Bayley,  Serjts.  now  shewed  cause : 
Although  it  should  be  admitted  that  an  arbitrator  in  general 
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'^cannot  award  a  greater  sum  than  the  damages  found  by  the  Prentice 
verdicty  the  present  case  is  very  distinguishable  from  that  of  rebd. 
Bonmr  v.  Charlton,  5  East,  189,+  where  that  point  was  decided.  r  •j^-,  -i 
The  terms  of  the  submission  here  clearly  shew,  that  if  the  plain- 
tiff, by  the  direction  of  the  arbitrator,  had  in  terms  applied  to  the 
Court  to  enlarge  the  verdict,  unless  he  sought  to  receive  upon 
the  close  of  the  transaction  a  greater  sum  than  5002.,  the  defen- 
dant could  not  have  opposed  the  motion.  The  award  may  be 
considered  as  virtually  being  a  direction  of  the  arbitrator  to  that 
effect.  The  intent  of  the  submission  was,  first  to  ascertain  the 
whole  amount  of  the  injury  sustained  by  the  plaintiff.  If  it  had 
happened  that  the  plaintiff  had  previously  paid  Asplin  for  the 
crops  he  had  bought,  he  would  have  been  entitled  to  receive  the 
whole  of  that  amount.  Next  it  was  intended  to  ascertain  the 
amount  of  the  money  due  from  the  plaintiff  to  Asplin,  who  was 
then  suing  for  the  price  of  the  crops,  in  order  that  Yanderzee, 
the  real  defendant,  for  Beed  is  only  nominally  defendant,  might 
be  permitted  to  retain  that  sum  out  of  the  damages  to  be 
recovered  against  himself,  and  might  be  required  to  pay  over  to 
the  plaintiff  the  residue  only ;  and  because  there  was  a  growing 
crop,  which  was  daily  increasing  in  value,  and  it  was  thought 
doubtful  whether  Asplin  could  not  shew  his  property  therein  to 
have  continued  beyond  the  time  of  making  the  valuation,  whereby 
he  would  have  entitled  himself  to  recover  more  than  8442. 15«.  8^., 
it  was  agreed,  that  in  order  fully  to  countervail  the  indemnity 
given  by  the  defendant  to  the  plaintiff,  the  defendant  should  be 
fit  liberty  to  deduct  from  the  whole  amount  of  the  damages 
sustained  by  the  plaintiff,  not  the  sum  of  844Z.  15s.  8^.  only,  but 
also  the  excess,  if  any,  by  which  the  damages  to  be  recovered  by 
Asplin  against  the  plaintiff  should  exceed  that  valuation.  The 
only  sum  then  which  Vanderzee  was  to  pay  to  the  plaintiff,  was 
the  excess  of  the  whole  value  of  the  crops  above  the  *sum  to  be  [  *\m  ] 
recovered  by  Asplin.  He  undertakes  to  sustain  the  consequences 
of  Asplin's  action,  upon  condition  that  he  should  be  in  all  events 
4lischarged  from  paying  to  the  plaintiff  a  sum  of  money  equal  to 
that  which  Asplin  might  recover  for  the  crops,  and  should  pay 
over  to  the  plaintiff  the  balance  only :  from  the  former  sum  he 
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Prentice  was  wholly  released  therefore  by  a  matter  paramount  to  the 
Reed.  award,  the  prior  agreement  recited  by  the  submission :  that  sum 
never  was  made  a  subject  of  dispute  between  the  parties ;  and  it 
is  clear  that  it  ought  to  form  no  part  of  the  damages  to  be 
recovered  in  this  action,  and  that  consequently  it  ought  never  to 
have  been  included  in  the  award.  If,  upon  a  reference  of  all 
matters  in  difference,  the  plaintiff  should  prove  a  debt  of  1,0001., 
and  the  defendant  should  establish  a  set-off  for  600/.,  a  verdict 
for  500Z.  would  enable  the  arbitrator  to  do  complete  justice.  The 
whole  obscurity  in  this  case  arises  from  the  circumstance  that 
the  arbitrator  has  in  form  awarded  615Z.,  when  he  ought  to  have 
awarded  2101.  4a.  9d.  only :  he  has  included  in  the  damages  the 
344Z.  158.  3d.y  instead  of  leaving  out  that  sum,  as  he  ought  to 
have  done.  If  a  verdict  had  been  found  in  blank,  for  such  sum 
as  the  arbitrator  should  award  to  be  due,  it  would  have  been  filled 
up,  not  with  61 5Z.,  but  with  2702.  48.  9d.  only.  In  Bonner  v. 
Cliarlton  no  facts  appeared  to  discover  the  ground  of  the  award, 
but  here  the  Court  can  distinguish  the  component  parts  of  the 
sum  which  the  award  purports  to  give,  and  therefore  has  the 
means  of  rectifying  the  mistake.  If  the  award  and  judgment  are 
wrong,  they  are  wrong  in  form  only.  The  arbitrator  has  not  in 
effect  given  more  than  5002.,  and  the  Court  will  permit  the 
judgment  to  be  amended  by  altering  it  from  6152.  to  the  sum  of 
5002.,  for  which  the  verdict  was  originally  given. 

1 137  J  Vaughan,  Serjt.  contra : 

The  question  is  not  whether  a  good  award  might  have  been 
made,  which  would  have  effectuated  the  intention  of  the  arbitrator 
without  exceeding  the  limits  of  the  verdict.  He  clearly  might 
have  made  his  award  for  the  balance ;  but  he  has  not  done  it. 
The  question  is,  whether  the  arbitrator  had  authority  to  enlarge 
the  verdict  to  6152.  Not  only  is  it  impossible  to  sustain  that 
lK)sition,  but  even  if  the  arbitrator  had  directed  an  application  to 
the  Court  for  the  verdict  to  be  enlarged  to  6152.,  the  Court  would 
have  had  no  power  to  grant  it :  for  the  verdict  is  of  the  finding 
of  the  jury,  whose  exclusive  province  it  is  to  assess  damages. 
But  the  verdict  is  the  foundation  of  all  the  arbitrator's  authority. 
As  he  has  exceeded  then  the  limits  of  his  authority,  the  award  is 
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bad  in  toto :  and  the  Court  will  either  presently  dispose  of  it     Pbentiob 
according  to  its  legality,  or  at  least  will  send  the  case  to  be  re-       bsxd. 
considered  by  a  jury. 

Mansfield,  Ch.  J. : 

I  am  by  no  means  clear  that  the  arbitrator  might  not  have 
directed  that  an  application  should  be  made  to  the  Court  to 
enlarge  the  verdict  to  615Z.,  and  that  the  defendant  should 
consent.  It  is  possible  that  a  case  may  arise,  in  which  the 
amount  of  the  nominal  damages  in  the  verdict  on  an  order  of  re- 
ference may  be  material,  but  in  most  cases  it  is  wholly  immaterial, 
as  it  is  here :  the  defendant  does  not  venture  to  swear  that  he 
thought  it  important  to  limit  his  damages  to  500Z.  It  is  urged 
that  this  is  the  finding  of  the  jury,  but  that  is  mere  form :  it  is 
in  substance  an  agreement  between  the  parties.  The  jury  have 
in  tact  no  concern  with  the  matter.  The  amount  is  fixed  by  the 
counsel  engaged  in  the  cause,  who,  upon  agreeing  to  refer, 
usually  take  a  verdict  for  the  damages  laid  in  the  declaration ; 
here  the  plaintiff  has  not  indeed  done  that,  but  he  certainly 
meant  to  take  damages  sufficiently  large  to  cover  the  sum  he  was 
entitled  to  receive,  which  was  much  less  than  5002.;  and  he 
thought  that  in  taking  a  ^verdict  for  that  amount,  he  was  secure.  [  *i58  ] 
It  is  impossible  this  should  have  been  any  other  than  a  mere 
mistake.  This  was  not  a  reference  of  the  cause  for  the  mere  pur- 
pose of  settling  the  amount  of  the  damages,  but  it  was  agreed 
that  the  arbitrator  might  direct  a  verdict  for  the  plaintiff  or  the 
defendant :  the  order  also  included  a  reference  of  all  matters  in 
difference,  and  the  submission  recites  the  agreement  between  the 
parties  that  Yanderzee  should  retain  the  844Z.  15^.  8c2.,  and  that 
only  the  value  beyond  the  full  price  of  the  crops  should  be  paid 
to  the  plaintiff.  It  was  meant  that  the  verdict  should  stand  as  a 
security  for  the  plaintiff's  receiving  the  sum,  to  which  he  was  in 
justice  entitled.  If  the  sum  to  be  paid  to  Asplin  had  been  finally 
ascertained  at  the  time  of  the  submission,  there  would  have  been 
no  difficulty  in  the  case.  It  was  not  at  that  time  so  ascertained, 
therefore  it  could  not  be  deducted  in  figures :  but  that  makes  no 
difference.  I  would  not  overturn  the  case  of  Bonner  v.  Charlton. 
If  this  is  an  award  that  the  defendant  shall  pay  more  than  5002., 
it  is  a  bad  award. 
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Pbekticb    Heath,  J. : 

V, 

Reed.  Very  special  and  large  powers  are  here  given. 

Cur.  adv,  vuUm 

Mansfield,  Gh.  J.  now  delivered  the  opinion  of  the  Court : 

After  going  very  fully  into  the  circumstances  of  the  case ;  he 
observed,  that  no  affidavit  had  been  made  for  the  purpose  of 
impeaching  the  award,  nor  were  any  of  the  facts  disputed.  No 
complaint  was  made  by  the  defendant  of  any  injustice  done  by 
the  arbitrator,  but  he  complained  of  the  terms  of  the  award,  and 
desired  that  the  judgment  might  be  entered  up  for  6001.  only,  and 
that  the  sum  of  S442.  15a.  8^.  might  be  deducted,  not  from  the 
[  *15^  ]  615Z.,  but  from  the  SOOZ.  That  would  be  *a  gross  fraud ;  but  in 
point  of  form  the  defendant  was  right ;  and  therefore  the  Court 
directed  that  the  judgment  should  be  altered  to  the  sum  of  500^ 
damages  only,  but  that  the  plaintiff  should  be  at  liberty  to  sue 
out  execution  for  2702.  4a.  9d.,  the  sum  which  remained  after 
deducting  844L  15a.  Sd.  from  6151. 


^so8.  EASTMAN  v.  BAKER. 

(1  Taunt.  174—183.) 

L  174  ]  A  testator  devised  an  estate  to  bis  daughter  J.  '*  to  her  and  her  heiis 

for  ever  and  ever ;  but  if  my  said  daughter  shaU  fortune  to  die  and  not 
attain  the  full  age  of  21  years,  or  having  no  such  issue  as  aforesaid/* 
then  to  his  wife  in  fee,  provided  that  if  his  said  daughter  should  survive 
his  said  wife  he  gave  the  premises  to  his  "  said  daughter  J.  for  ever  and 
ever.'*  Held  an  executory  devise  over  contingent  upon  the  triple  event 
of  the  daughter  dying  in  the  lifetime  of  the  mother  without  having  issue 
and  without  having  attained  21 :  and  that  the  devisee  of  the  daughter, 
who  had  attained  21,  but  had  died  a  spinster  in  the  lifetime  of  the  wife, 
was  entitled  to  the  fee  against  persons  claiming  in  right  of  the  wife. 

This  was  a  writ  of  intrusion,  in  which  the  plaintiff  by  his 
count  entitled  himself  to  certain  premises  called  Heale  Down,  as 
elder  brother  and  heir  to  William  Eastman,  to  whom  the  rever- 
sion in  fee  of  the  premises,  expectant  upon  the  death  of  Mary 
Baker,  a  devisee  for  life,  was  stated  to  be  devised  by  the  last  will 
and  testament  of  Jane  BoatfiU,  who  was  alleged  to  have  been 
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seised  in  fee  of  the  premises.  The  defendant  pleaded  several  Eabtmak 
pleas,  the  fourth  of  which  was,  that  "before  Jane  BoatfiU  had  baker. 
any  thing  in  the  same  tenements,  John  BoatfiU,  her  father,  was 
seised  of  the  premises  in  his  demesne  as  of  fee  and  right,  by 
taking  the  esplees,  &c."  And  that  being  so  seised  thereof,  he 
duly  made  and  published  his  last  will  and  testament  in  writing, 
duly  executed  and  attested  to  pass  real  estates,  and  thereby  de- 
vised as  follows ;  to  wit,  '^  I  also  give,  devise,  and  bequeath  unto 
my  said  daughter  Jane,  all  the  right,  title,  property,  interest, 
claim,  and  demand  whatsoever,  that  I  now  have  in  a  certain 
messuage  and  tenement  lying  in  the  parish  of  High  Bickington  in 
Devon,  called  Heale  Down,  from  and  immediately  after  my 
decease,  without  impeachment,  to  her  and  her  heirs  for  ever  and 
ever:  but  if  my  said  daughter  shall  fortune  to  die,  and  not 
attain  the  full  age  of  one-and-twenty  years,  or  having  no  such 
issue  as  aforesaid,  then  I  give,  devise  and  bequeath  the  same 
premises,  with  the  appurtenances,  unto  my  dear  and  well-beloved 
wife  Mary  Boatfill,  in  manner  and  form  aforesaid.  Item,  all  the 
rest,  residue  and  remainder  of  my  goods,  chattels,  lands,  tene- 
ments, and  hereditaments  not  hereinbefore  given  and  bequeathed, 
and  all  things  whatsoever  or  wheresoever,  in  whose  custody, 
power  or  possession  soever  they  now  are,  or  shall  ^hereafter  be,  I  [  'its  ] 
give  and  bequeath  the  same  unto  my  dear  and  well-beloved  wife 
Mary  Boatfill,  whom  I  do  make  and  ordain  my  whole  and  sole 
executrix  of  and  in  this  my  last  will  and  testament,  and  also  to 
be  in  trust  for  my  said  daughter  during  her  minority :  and  I  do 
hereby  revoke,  disannul,  and  make  void,  all  and  every  other  and 
former  will  or  wills  heretofore  made,  allowed  of,  and  executed  by 
me.  Provided  nevertheless,  and  it  is  the  true  intent  and  meaning 
of  me  the  said  John  Boatfill  the  donor,  that  if  in  case  my  said 
daughter  Jane  shall  survive  my  said  wife,  then  in  such  case  I 
give,  devise  and  bequeath  all  and  singular  the  former  and  above 
lands,  tenements,  goods,  chattels,  and  hereditaments,  and  all 
other  the  premises,  unto  my  said  daughter  Jane  for  ever  and 
ever,  without  impeachment."  The  plea  further  stated,  that  John 
Boatfill  afterwards  died  so  seised,  without  revoking  or  altering 
his  will ;  whereupon,  and  under  and  by  virtue  of  the  said  will, 
the  said  Jane  Boatfill  became  and  was  seised  of  the  premises 
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Eastman  according  to  the  same  will,  and  afterwards  died  so  seised,  without 
Bakeb.  having  ever  been  married,  and  without  issue,  in  the  lifetime  of 
her  said  mother,  then  Mary  Baker ;  whereupon,  and  by  virtue  of 
the  said  will  of  the  said  John  BoatfiU,  one  John  Baker  and  the 
said  Mary  Baker  his  wife,  in  right  of  the  said  Mary  Baker, 
became  and  were  seised  of  the  same  tenements  in  their  demesne 
as  of  fee,  to  wit,  to  them  and  the  heirs  of  the  said  Mary.  The 
plea  then  proceeded  to  entitle  the  defendant  as  devisee  for  life 
under  the  will  of  the  only  son  and  heir  of  the  feoffee  of  the  heir 
of  Mary  Baker;  and  concluded  by  traversing  the  allegation 
contained  in  the  count,  "  that  upon  the  death  of  the  said  Jane 
Boatfill,  Mary  Baker,  under  and  by  virtue  of  the  will  of  the  said 
Jane  Boatfill,  became  seised  of  the  premises,  and  William  East- 
man also  thereby  became  seised  of  the  reversion  of  the  premises 
in  his  demesne  as  of  fee,  expectant  on  the  decease  of  the  said 
[  *176  ]  Mary  Baker,  in  manner  and  form  as  *the  plaintiff  had  alleged. 
The  plaintiff  replied,  that  the  said  Jane  Boatfill,  after  she  became 
seised,  attained  the  full  age  of  21  years,  and  that  she  afterwards 
duly  made  and  published  her  said  last  will  and  testament  in 
writing,  in  manner  and  form  as  he  hath  in  his  count  in 
that  behalf  alleged.  To  this  replication  the  defendant 
demurred,  averring  that  the  plaintiff  by  his  replication  did 
not  deny  or  destroy  the  defendant's  title.  The  plaintiff  joined 
in  demurrer. 

[After  argument  and  upon  consideration] 

[182  ]       Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

The  question  raised  was,  whether  Jane  Boatfill,  having  died 
before  her  mother,  without  issue,  but  having  attained  twenty-one 
took  an  estate  in  fee  or  not.  To  decide  that,  it  is  only  necessary 
simply  to  read  the  will.  The  words  are,  "I  devise  to  my 
daughter  all  my  right,  title,  and  property  in  a  certain  messuage 
called  Heale  Down,  from  and  immediately  after  my  decease, 
without  impeachment,  to  her  and  her  heirs  for  ever  and  ever. 
But  if  she  shall  fortune  to  die  without  issue,  or  not  having 
attained  the  age  of  21  years,  then  I  give  the  same  to  my  dear 
wife  in  manner  and  form  aforesaid."  That  must  be,  "  to  her  and 
her  heirs  for  ever  and  ever."  Then  follows  a  devise  of  the  residue 
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to  his  wife,  and  after  that  a  proviso,  "  that  if  in  case  my  said  Eabtmak 
daughter  shall  survive  my  said  wife,  then  I  give  all  my  said  bakkr. 
lands,  &c.  to  my  said  daughter  Jane  for  ever  and  ever  without 
impeachment."  It  is  not  easy  to  comprehend  all  that  the  testator 
had  in  his  mind ;  but  upon  these  words,  which  give  all  that  he 
had  to  his  daughter  for  ever,  upon  her  surviving  her  mother, 
there  is  no  reason  to  say  that  he  intended  to  give  her  any  other 
estate  than  an  estate  in  fee.  He  has  omitted  the  word  heirs ; 
but  it  is  impossible  not  to  see  that  he  meant  to  give  her  the 
absolute  property.  The  next  question  is,  whether  "or"  in  this 
place  means  "  and."  According  to  Fairfield  v.  Morgan^  and  the 
other  cases  cited,  it  must  mean  "  and,"  because  if  it  *does  not,  [  «i8d  } 
it  follows,  that  upon  the  contingency  of  the  daughter  dying, 
having  issue,  but  not  having  attained  the  age  of  twenty-one 
years,  the  estate  would  pass  over  from  her  children;  which 
could  never  be  the  testator's  intention.  This  then  is  nothing 
more  or  less  than  an  executory  devise  over,  contingent  upon 
the  event  of  the  daughter's  dying  in  the  life  of  the  mother  with- 
out attaining  the  age  of  twenty-one  years,  and  without  having 
issue. 

Judgment  for  the  plaintiff. 


ATTEESOLL  v.   STEVENS.  J  isos. 

(1  Taunt.  183—203.)  J^2. 

J.  T.  demised  land  to  the  plaintiff  at  an  annual  rent  for  twenty-one  [  183  ] 
years,  with  liberty  to  dig  half  an  acre  of  brick  earth  annually :  the 
lessee  covenanted  that  he  would  not  dig  more,  or  if  he  did,  tiiat  he 
would  pay  an  increased  rent  of  375^  per  half  acre,  being  after  the  same 
rate  that  the  whole  brick  earth  was  sold  for.  A  stranger  dug  and  took 
away  brick  earth :  the  lessee  recovered  against  him  the  full  value  of  it. 
It  was  held  that  he  was  entitled  to  retain  the  whole  damages. 

B£ST,  Serjt.  had,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  setting  aside  the  verdict  which  had  been  found  upon  the 
execution  of  a  writ  of  inquiry,  after  judgment  suffered  by  default 

t  Ante,  p.  609  (2  Bos.  &  P.  (N.  R.)  0.  B.  in  Toleman  v.  PoHhury  (1870) 
38).  L.  B.  5  Q.  B.  288,  296,  39  L.  J.  Q.  B. 

X  Cited  in  judgment  of  Kelly,      136,  22  L.  T.  33.— B.  C. 
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attebboll   in  this  action.    The  declaration  was  in  trespass,  and  stated  that 
Steveks.     the  defendant  had  broke  and  entered  the  plaintifTs  close,  and 
dag  therein  and  carried  away  a  quantity  of  brick  earth  of  the 
plaintiff,  and  converted  it  to  his  own  use.    There  was  also  a 
count  for  taking,  canning  away,  and  converting  other  brick  earth 
of  the  plaintiff.    The  circumstances  of  the  case,  as  disclosed  by 
the  affidavits,  were,  that  by  indenture  of  lease,  dated  the  15th  of 
June,  1792,  James  Theobald  had  demised  to  the  plaintiff  several 
closes  of  land  at  Gray's,  in  Essex,  containing  565  acre3,  (excepting 
thereout  the  land  let  to  James  Burn,  whose  lease  had  come  by 
assignment  to  the  defendant,)  together  with  full  power  to  the 
plaintiff  to  dig  to  or  for  brick  earth  or  clay,  and  to  make  or 
[  *184  ]      convert  the  same  into  brick  or  tiles,  *as  thereinafter  mentioned, 
to  hold  to  the  plaintiff  for  a  term  of  21  years,  at  the  rent  of 
1,0752.  per  ann.    The  lessor  covenanted  that  the  plaintiff  should 
have,  take,  and  enjoy  from  and  out  of  certain  grounds,  containing 
88^  acres,  including  therein  a  certain  field  called  the  Brick-field, 
containing  5^  acres,  (the  remaining  part  of  which  was  let  to 
James  Burn  and  others,)  with  free  right  and  liberty  annually  to 
dig,  turn  up  or  sink  to  the  depth  of  20  feet  from  the  plane 
surface,  one  half  acre  of  the  said  ground,  for  the  purpose  of 
obtaining  thereout  brick  earth  and  clay  to  be  made  into  bricks  or 
tiles,  or  otherwise  to  be  disposed  of  as  the  plaintiff  should  think 
proper ;  and  the  plaintiff  covenanted  not  to  dig  more  than  half 
an  acre  in  any  one  year,  or,  in  case  he  should  dig  any  greater 
quantity,  that  he  should  pay  unto  the  said  James  Theobald  the 
increased  rent  of  8752.  for  every  half  acre  so  dug,  being  after  the 
rate  that  the  whole  brick  earth  was  thereby  sold  or  intended  to 
be  sold.     Upon  the  execution  of  the  writ  of  inquiry  the  plaintiff 
proved  that  the  defendant  had  excavated  a  piece  of  ground  of  the 
extent  of  48  perches,  part  of  the  88^  acres  destined  by  the  lease 
for  digging  brick  earth ;  and  that  the  clay  taken  from  thence  was 
of  a  quality  for  making  bricks  superior  to  the  residue  of  the 
plaintiff's  land,  but  he  gave  no  evidence  of  any  injury  done  to 
his  possession,  other  than  the  loss  of  this  earth.    On  the  behalf 
of  the  defendant  it  was  represented  to  the  jury  and  the  under- 
sheriff,  that  they  ought  not  to  adopt  for  their  measure  of  damages 
the  full  value  of  the  earth  so  taken,  because  the  plaintiff  had  a 
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mere  possessory  interest  in  the  soil,  and  no  right  to  the  soil    attebsoll 

itself,  beyond  the  extent  of  half  an  acre  annually :    That  this     stevWs. 

trespass  did  not  impede  him  in  the  exercise  of  his  right  to  take 

his  annual  half  acre,  because  the  88^  acres  were  much  more  than 

enough  to  furnish  the  half  acre  for  every  year  during  his  term, 

and  that  therefore  the  plaintiff  was  entitled  to  nominal  damages 

only,  inasmuch  "^as  the  defendant  would,  after  the  event  of  this      [  *183  ]> 

action,  remain  responsible  for  the  value  of  the  earth  dug  to  the 

plaintiff's  landlord,  to  whom  it  belonged.    That,  on  the  other 

hand,  if  the  plaintiff  were  permitted  to  recover  the  full  value  of 

the  earth,  he  would  recover  what  did  not  belong  to  him,  for  that 

he  would  not  be  liable  to  his  landlord  for  any  increased  rent  in 

respect  of  the  earth  for  which  these  damages  were  given,  since  it 

was  not  dug  by  himself,  the  lessee,  but  by  a  stranger.    The  jury 

however,  found  a  verdict  for  the  plaintiff  with  5502.  damages, 

which  they  considered  to  be  the  full  value  of  the  whole  of  the 

brick  earth  so  dug  by  the  defendant. 

Lens,  Serjt.  shewed  cause  against  this  rule : 

If  the  plaintiff  is  entitled  to  any  thing  more  than  mere  nominal 
damages,  he  is  entitled  to  the  full  amount  of  the  present  verdict. 
This  lease  is  a  mode  by  which  the  tenant  purchases  this  brick 
earth.  In  the  course  of  his  term  he  might  take  the  whole  88^ 
acres,  paying  the  further  rent  stipulated :  he  had  a  right  to  the 
soil  itself ;  he  certainly  would  during  his  term  have  used  the  soil 
in  question,  which  was  the  best  in  the  field ;  the  taking  it,  there- 
fore, clearly  occasioned  a  loss  to  the  lessee.  It  is  doubtful 
whether  the  landlord  could  recover  any  part  of  these  damages, 
as  for  an  injury  done  to  his  reversion;  or  if  he  could,  his 
damages  must  be  merely  nominal :  he  has  parted  with  every 
interest  in  this  earth,  except  the  bare  possibility  that  the  tenant 
might  not  choose  to  dig  it  at  the  stipulated  price  during  his  term. 
If  it  would  be  waste  in  the  tenant  to  dig  this  soil  himself,  he 
would  be  answerable  to  his  lessor  in  waste  if  a  stranger  dug  it ; 
and  therefore  he  would  have  a  title  to  recover  the  full  value 
against  the  stranger.  But  he  claims  by  a  still  stronger  title. 
The  lessee  cannot  commit  waste  by  taking  this  earth ;  for  his 
covenant  gives  him  a  right  to  take  it ;  primd  facie  he  has  pur- 
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ATTBB80LL  chasecl  the  whole,  notwithstanding  the  ^contingent  interest  which 
STEVBN8.  perhaps  remains  in  the  landlord,  in  case  the  tenant  should 
[  *186  ]  perchance  omit  to  convert  during  his  term  any  part  of  the  ten 
acres  and  a  half.  Therefore  when  it  is  urged  that  the  plaintiff 
may  take  his  10^  acres  in  some  other  part  of  the  98^  acres,  he 
may  answer  that  he  has  a  right  to  take  the  whole  38^  acres,  if  he 
will :  during  the  lease  consequently,  till  it  is  clear  that  he  will 
leave  some  part  of  them  to  revert  to  the  landlord,  the  taking  the 
earth  is  an  injury  to  the  tenant  only.  The  defendant  cannot 
reply  that  he  leaves  sufficient :  it  is  not  competent  for  him  to 
carve  out  a  portion  for  the  tenant,  who  in  common  prudence  will 
elect  first  to  dig  the  best  earth,  which  is  that  now  taken  &om 
him.  This  is  not  an  easement ;  it  is  not  a  mere  option  given 
to  the  lessee,  enabling  him  to  do  something  for  which  he  is  to 
pay  when  it  is  done,  but  it  is  at  all  events  an  actual  purchase  of 
ten  acres  and  a  half  of  the  soil  itself  to  be  taken  where  the 
lessee  pleases ;  and  the  soil,  when  so  taken,  is  the  tenant's,  not 
the  landlord's  soil.  The  plaintiff  does  not  contend  that  he  can 
deprive  the  lessor  of  his  remedy,  but  if  the  lessor  sued  the 
stranger,  his  right  must  be  reduced,  upon  the  production  of  this 
lease,  to  mere  nominal  damages :  for  the  lease  would  shew  that 
he  had  absolutely  sold  the  very  soil,  that  it  could  never  more 
become  part  of  his  inheritance,  provided  the  tenant  chose  to  take 
it.  If  the  landlord  can  recover  of  a  stranger  the  value  of  the 
half  acre  of  soil  for  which  the  lessee  has  paid  d75Z.,  he  will  be 
doubly  paid  for  it,  and  the  lessee,  who  can  by  no  possibility 
afterwards  take  that  same  soil,  will  have  paid  his  rent  without 
receiving  the  benefit  meant  to  be  given  by  the  lease.  The  effect 
of  this  lease  is,  that  the  landlord  is  thereby  estopped  of  waste 
against  his  tenant,  and  he  must  be  also  estopped  of  waste  against 
a  stranger. 

(Chambre,  J. :  If  damage  is  done,  the  lessor  may  sue  his  tenant 
or  the  stranger  :  but  if  he  accepts  satisfaction  from  his  lessee,  he 
[  *187  J      cannot  sue  *the  stranger ;  he  cannot  sue  twice  for  it.) 

In  this  case  the  landlord  has  actually  received  the  value  of  the 
10|  acres ;  for  the  price  of  them  is  included  in  the  rent ;  he  has 
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therefore  been  satisfied  for  them;   the  tenant  has  not.     To    attebsoll 
whom,  then,   shall  the  recompence  for  the  injury  be  paid?     stevens. 
Undoubtedly  to  the  tenant,  who  has  bought  the  soil ;  not  to  the 
landlord,  who  has  sold  it,  and  has  been  already  paid  for  it. 

Besty  Serjt.  contra  : 

There  are  two  questions  in  this  case :  the  first  is,  whether  the 
damages  are  not  improperly  taken  according  to  the  injury  stated 
in  the  declaration,  which  alleges  no  special,  or  consequential,  or 
partial  damage,  but  the  mere  loss  of  the  soil  itself,  which  is  the  pro- 
perty of  the  landlord.  The  tenant  is  not  entitled  to  the  value  of 
any  part  of  the  soil.  It  is  conceded  to  me,  that  if  the  landlord  can 
recover  this  value  against  the  stranger,  the  tenant  is  not  entitled 
to  it.  Granting  that  if  the  landlord  had  sold  the  soil,  he  could 
no  longer  recover  the  full  value,  still  this  lease  conveys  merely 
an  easement.  The  second  question  is,  if  the  plaintiff  had 
declared  in  another  form,  what  could  he  have  recovered  ?  The 
only  damage  the  tenant  could  sustain  in  this  case,  is,  if  there  had 
been  any  thing  peculiar  in  the  quality  of  this  soil,  which  made 
it  preferable  to  the  rest  of  the  ground;  but  in  that  case  he 
should  have  sued  for  the  difference  in  quality,  and  should  have 
pointed  out  by  his  declaration  the  nature  of  his  claim.  It  is  not 
true  that  this  soil  has  been  paid  for  by  the  tenant.  He  has 
paid  nothing  more  than  the  1,075Z. :  that  rent  includes  only  the 
price  of  the  10^  acres,  and  it  is  sworn  that  the  plaintiff  has  not 
jet  taken  to  the  extent  of  his  half  acre  per  annum,  computing 
from  the  commencement  of  his  term.  This  is  not  necessarily  a 
part  of  those  ten  acres  and  a  half.  But  if  it  were,  the  lessee  has 
not  yet  a  vested  property  in  the  soil  of  those  ten  acres  and  a 
half.  Acts  *are  to  be  done  by  him,  to  invest  him  with  the  [•iss] 
property.  The  grantor  of  a  common  does  not  give  even  the 
^ass,  till  the  grantee  takes  it  by  the  mouths  of  his  cattle.  If 
the  tenant  does  not  elect  to  take  this  earth,  it  continues  the 
property  of  the  landlord. 

(Chambrb,  J.  mentioned  a  case  in  Croke,t  where  power  was 

t  This  seems  to  b3  I^asset  v.  May-      of  Palmer^ b  case,  5  Co.  2d  6,  2  fies., 
ware/,  Cro.  El.  819,  S.  C.  by  the  name      where  it  is  said,  **  If  I  grant  1,000 
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Attxbsoll   given  to  take  bo  many  trees  in  a  wood,  and  it  was  held  that  the 

Mm 

SiEVENa     property  did  not  vest  till  choice  actually  made. 

Mansfield,  Gh.  J.:  Under  this  peculiar  contract  the  tenant 
has  a  right  to  the  possession  not  of  the  surface  merely,  but  of 
every  ounce  of  earth  to  the  full  depth;  the  only  question  is, 
what  is  the  measure  of  the  damages.  It  the  trespass  were 
committed  in  valuable  arable  land,  which  the  tenant  has  a  right 
to  use  only  for  the  purposes  of  cultivation,  the  landlord  has  his 
action  of  waste;  the  tenant  is  entitled  to  recover  against  the 
stranger  not  only  in  respect  of  his  liability  to  his  landlord,  but 
also  for  his  own  loss  of  the  value  which  the  earth  is  of  to  himself : 
the  question  here  is,  what  was  the  value  of  this  brick  earth  to 
the  tenant  ?  If  he  had  begun  to  dig  more  than  the  10|  acres, 
unquestionably  the  lessee  would  have  been  entitled  to  recover  the 
extreme  value  of  the  earth  dug.) 


[  189  ]  If  the  lease  had  gone  no  further  than  to  grant  the  10|  acres,  so 
long  as  10^  acres  were  left,  the  lessee  could  not  possibly  have 
been  entitled  to  the  full  value  of  the  earth  taken.  The  lease  how- 
ever goes  further :  the  lessee  may  take  more,  but  he  must  pay  for 
it :  hitherto  he  has  not  had  occasion  to  take  any  thing  under  the 
further  grant ;  and  the  question  here  is,  whether  in  consequence 
of  the  trespass  he  has  sustained  the  particular  damage  here 
alleged  ?  He  has  not  shewn  that  the  defendant  has  taken  the 
very  spot  which  he  designed  to  take  himself ;  if  he  meant  to  insist 
on  that,  he  should  have  put  it  on  the  record.  But  no  special 
damage  is  averred.    If  trees  are  demised,  and  a  stranger  cuts 


cords  of  wood  to  one  to  bo  taken  at 
the  election  of  the  grantee;  the 
grantor  or  a  stranger  fells  some 
trees,  the  grantee  cannot  take  them, 
but  ought  to  supply  his  grant  out  of 
the  residue.'*  Hale,  Ch.  J.,  in  Mot- 
teram  v.  Jolly,  1  Vent.  271,  gives  the 
reason  of  this  caae ;  namely,  that  the 
quality  of  trees  for  cordwood  is  im- 
material, and  a  special  verdict  had 
found  that  enough  for  the  4,000 
cords  of  wood  was  left  growing. 
**  There,  if  the  grantee  can  have  the 


number  of  his  cords  of  wood,  he 
hath  the  effect  of  his  grant;  but 
trees  differ  in  value  exceedingly  from 
each  other."  In  the  principal  case 
the  grantee  was  to  elect  twenty  of 
the  best  trees  out  of  a  wood,  to  be 
taken  within  eleven  years ;  and  the 
Court  held  that  the  grantor,  by 
cutting  trees  himself  within  the 
eleven  years,  infringed  his  covenant; 
because  he  abridged  the  latitude  of 
the  grantee's  election. 
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them,  the  lessee  shall  have  his  action  of  trespass:  but  the  attebsoll 
measure  of  damages  is  not  the  value  of  the  tree,  but  the  loss  of  Stbvens. 
the  shade  and  fruit  during  his  term.  The  plaintiff  here  can  only 
recover  for  the  use  of  this  soil  during  his  term.  He  has  not  the 
property  of  the  soil  itself ;  he  has  at  most  only  the  privilege  of 
taking  it,  paying  the  increased  rent.  If  the  lessee  had  dug  his 
half  acre,  and  a  stranger  had  dug  another  half  acre,  the  lessor 
could  not  have  called  on  the  lessee  to  pay  an  increased  rent  for 
the  latter.  Upon  an  issue  whether  the  lessee  had  taken  the 
further  quantity,  evidence  of  a  taking  by  a  stranger  would  not 
support  the  affirmative.  It  must  be  a  voluntary  taking,  or 
evidence  of  actual  collusion  must  be  given ;  the  collusion  is  not 
to  be  presumed. 

(Chambbe,  J. :  It  would  be  going  a  great  way  to  presume  that 
the  tenant  colludes  with  every  trespasser:  the  very  distinction 
between  permissive  and  voluntary  waste,  is,  that  the  lessee's 
consent  makes  it  active  waste ;  without  consent,  it  is  permissive 
waste.  Suppose  an  estate  without  impeachment  of  waste,  volun- 
tary waste  in  houses  excepted ;  a  stranger  breaks  the  house ;  is 
that  voluntary  waste  ?) 

The  question  of  waste  does  not  interfere  here ;  for  till  the  10^ 
acres  are  exhausted,  the  lessee  has  nothing  further  to  pay.  The 
mistake  here  is,  that  positive  ^direct  damage  for  the  value  of  the  [  *^'^^  J 
thing  taken,  has  been  confounded  with  a  special  damage:  no 
special  damage  at  all  has  been  here  sustained,  and  only  a  very 
peculiar  and  very  improbable  combination  of  circumstances, 
which  has  not  taken  place,  and  never  may,  could  by  possibility 
make  the  special  damage  amount  to  the  value  given.  The  tenant 
has  no  right  to  consider  this  soil  as  a  part  of  his  10}  acres,  which 
he  has  taken  by  the  hands  of  a  stranger ;  for  perhaps  he  might 
never  have  taken  it  with  his  own  hands,  and  then  it  would  have 
reverted  to  the  landlord. 

Mansfield,  Gh.  J.  on  the  following  day  enquired  whether  there 
were  any  cases  in  which  a  lessor  had  recovered  damages  against 
a  trespasser  for  an  injury  to  land  let  ?  He  said  that  Jesser  v. 
Giffordy  4  Burr.  2141,  was  not  a  case  of  land  let.    That  was  the 
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AmBsoLL  case  of  a  nuisance  in  the  adjoining  land,  which  was  an  injury  to 
Stetevs.  lum  in  the  particular  estate,  for  his  interest,  and  to  the  plaintiff, 
for  his  reversion*  It  was  contended  that  the  action  would  not 
lie ;  but  it  would  be  very  strange  if  that  were  so ;  for  by  the  old 
law,  the  only  remedy  in  such  a  case  was  given  to  him  who  had 
the  freehold,  by  quod  permittat  prostemere. 

Williams,  Serjt.  amicus  curia,  cited  BiddUsfard  y.  Onslow,  3 
Lev.  209,  where  it  was  held  that  both  lessor  and  lessee  should 
sue  in  respect  of  trees  injured  by  a  stranger,  the  lessor  for  the 
body  of  the  tree,  the  lessee  in  respect  of  the  shade  and  fruit.  So 
may  the  copyholder  and  the  lord.  Jefferson  v.  Jefferson,  8  Lev. 
131.  If  a  stranger  subvert  land  leased  at  will,  the  lessee  may 
bring  trespass  against  him,  and  may  have  damages  for  the 
profits ;  and  the  lessor  may  have  another  action  of  trespass,  and 
shall  recover  damages  for  the  destruction  of  the  land.  2  Boll. 
Ab.  551.  N.  4,  5. 

(Maksfieli),  Ch.  J. :  No  action  of  waste,  or  in  the  nature  of 
waste,  lay  against  tenant  at  will.  If  he  committed  waste,  that 
determined  his  will,  and  he  became  a  trespasser :  if  a  stranger 
[  *i9i  ]  committed  *the  waste,  that  did  not  determine  the  will.  The  case 
of  trees  is  pecuhar,  for  upon  their  being  cut,  the  property  in  them 
instantly  reverts  to  the  lessor.  Berry  v.  Heard,  Cro.  Car.  242, 
was  a  case  of  trover  by  the  lessor  for  the  bark  of  an  oak  cut  by  a 
stranger  on  land  of  the  plaintiff,  then  under  lease;  three  Justices 
against  Croke,  J.  held  the  property  of  the  tree,  when  cut,  to  be 
in  the  lessor.  Is  there  any  case  on  a  covenant  not  to  permit 
waste,  where  the  action  has  lain  for  the  act  of  a  stranger  ?  Would 
it  be  a  good  plea  to  such  an  action  to  shew  that  a  stranger  cut 
the  trees  ?) 

{Lens :  Waste  would  lie  in  such  a  case  ;  covenant  would  not, 
for  he  covenants  only  against  his  own  acts. 

Bayley,  Serjt.  amicus  curia,  ace.) 

In  all  actions  of  waste,  the  lessor  may  recover  treble  damages 
against  the  tenant ;  and  if  the  lessor  may  also  sue  the  stranger,  he 
would  recover  single  damages  against  him.    How  could  the 
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stranger  plead  the  lessor's  recovery  in  waste  against  the  tenant,    attebsoll 
in  bar  of  the  action  against  himself?  Stevens. 

Lens :  It  could  be  given  in  evidence. 

(Ghambbe,  J. :  That  would  be  a  bar  to  the  action.) 

Cockell,  Serjt.  amicus  curia,  mentioned  a  case  tried  at 
Durham  before  Chambre,  J.  in  which  Bussell  was  the  plaintiff.  It 
was  an  action  against  the  defendant  for  the  injury  done  to  the 
inheritance  by  his  cutting  down  a  tree  growing  upon  the 
plaintiff's  land,  then  in  the  possession  of  his  lessee. 

Bayley,  amictis  curia,  cited  TomUnson  v.  Brown,  Sayer,  215, 
a  case  of  obstruction  of  lights,  in  which  it  was  urged  that 
the  obstruction  might  be  removed  during  the  term,  and  so  no 
injury  to  the  reversioner  ;  but  it  was  answered,  that  the  present 
value  of  the  reversion  was  diminished,  and  so  the  action  well 
lay. 

(Chambre,  J. :  I  have  Mr.  Justice  Aston's  report  of  that  case, 
which  is  very  different  from  Sayer,  for  it  appears  there  was  an 
actual  injury  to  the  land,  by  demolishing  half  the  wall.) 

The  Court  took  till  this  day  to  consider,  when  they  delivered 
their  opinions  seriatim. 

Chambre,  J. ;  [  1^2  j 

This  case  comes  before  the  Court  upon  a  motion  to  set  aside 
the  execution  of  a  writ  of  inquiry  of  damages  in  an  action  of 
trespass  ;  the  jury,  under  the  direction  of  the  under-sheriff, 
having  assessed  the  damages  by  a  rule  contended  not  to  be 
legally  applicable  to  the  circumstances  of  the  case.  The  circum- 
stances, as  appears  by  the  affidavits  on  both  sides,  are  these : 
The  plaintiff  is  a  lessee  for  the  residue  of  a  term  of  21  years, 
commencing  in  1792  or  1798,  of  an  estate  consisting  of  several 
hundred  acres.  As  to  88  acres,  parcel  of  the  farm,  the  lessor 
has  covenanted  that  the  plaintiff  shall  have  free  right  annually 
during  the  term,  to  dig  half  an  acre  thereof  to  a  certain  depth, 
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attehsoll  for  the  purpose  of  obtaining  the  brick  earth,  to  be  made  into 
Stkyeits.  bricks  or  tiles,  or  otherwise  disposed  of.  And  the  plaintiff,  (the 
lessee,)  has  covenanted  not  to  dig  more  thsui  half  an  acre  in  any 
one  year ;  or  that  if  he  did,  hd  should  pay  an  increased  rent  of 
8752.  for  every  half  acre  so  dug,  which  is  mentioned  to  be  "  after 
the  rate  that  the  whole  brick  earth  was  thereby  sold  for  or 
intended  to  be  sold."  The  plaintiff  being  in  possession  under 
this  lease,  the  defendant,  who  has  a  brick  ground  adjoining, 
either  wilfully,  or  by  a  mistake  of  the  boundaries,  dug  up  and 
converted  the  brick  earth  of  a  portion  of  the  said  88  acres,  parcel 
of  the  plaintiffs  farm,  which  the  plaintiff  had  not  then  par- 
ticularly appropriated  for  the  exercise  of  his  own  right :  and  for 
this  trespass  the  action  was  brought,  wherein  judgment  being 
suffered  to  go  by  default,  the  whole  value  of  the  brick  earth 
taken,  and  all  the  damages  arising  from  the  acts  of  the 
defendant,  have  been  assessed  to  the  plaintiff,  as  fully  as  if  he 
had  been  owner  of  the  fee  simple  in  the  estate,  without  making 
any  deduction  for  the  interest  of  the  landlord,  or  for  any 
damages  for  which  the  defendant  is  liable  in  an  action  at  the 
landlord's  suit.  I  am  of  opinion  that  the  rule  given  to  the  jury 
[  *193  ]  was  wrong,  and  that  the  proceedings  ought  to  be  set  aside.  *It 
is  necessary  in  the  first  place  to  see  what  were  the  legal  rights  of 
the  plaintiff  and  of  his  lessor  at  the  time  when  the  trespass  was 
committed ;  for  the  manner  in  which  the  defendant  is  liable  to 
render  satisfaction  for  the  injury  he  has  done,  must  depend  on 
the  nature  of  those  rights  at  that  time.  The  plaintiff  had  the 
possessory  right  for  the  residue  of  the  term:  besides  this,  the 
covenant  of  his  lessor  gave  him  a  special  privilege  to  take  the 
brick  earth  of  half  an  acre,  part  of  the  88  acres,  in  each  year  of 
the  term,  without  paying  any  additional  rent  or  compensation 
for  it  to  the  landlord.  He  had  also  the  further  privilege  of 
digging  up  and  appropriating  to  his  own  use,  the  brick  earth  of 
the  residue  of  those  88  acres,  at  any  time  during  the  term,  either 
the  whole  of  it,  or  such  parts  as  suited  his  interest  or  inclination ; 
but  upon  the  terms  of  making  a  large  compensation  to  the  lessor 
for  the  exercise  of  that  further  privilege.  By  exercising  those 
privileges,  and  severing  the  brick  earth  from  the  soil  and 
freehold,  he  becomes  a  purchaser  of,  and  acquires  a  property  in. 
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the  earth  bo  severed,  and  the  covenant  protects  him  from  the  attkbsoll 
consequences  of  what  would  otherwise  be  waste :  but,  till  then,  btevens. 
the  earth  remains  a  part  of  the  soil  and  freehold  of  the  lessor. 
There  are  no  words  in  the  lease  to  convey  any  estate  of  freehold 
to  the  plaintiff;  his  right  rests  in  covenant;  the  contract  is 
executory,  and  it  depends  upon  his  own  subsequent  choice  and 
acts,  whether  he  will  take,  or  the  lessor  shall  part  with,  anything 
by  the  covenant  or  not.  The  plaintiff's  interest  then  consists  in 
his  possessory  right,  and  in  the  privileges  communicated  to  him  by 
the  covenant.  He  may  still  take  his  half  acre  per  annum  out  of 
the  residue  of  the  88  acres,  but  the  act  of  the  defendant  has 
prevented  him  from  exercising  his  further  privilege  to  the  full 
extent ;  and  the  main  question  is,  how  the  value  of  that  further 
privilege  is  to  be  estimated.  It  appears  to  me  clear,  that  his 
beneficial  interest  therein  was  no  more  *than  the  difference  [  *i^*  3 
between  the  value  of  the  earth  taken  by  the  defendant,  and  the 
price  that  the  plaintiff  must  have  paid  for  it  if  he  had  taken  it 
himself :  all  the  remaining  interest  was  in  the  reversioner,  who, 
as  I  conceive,  could  maintain  no  action  against  the  plaintiff  for 
the  rent  or  compensation  agreed  upon  by  the  covenant,  in 
respect  of  brick  earth  dug  up  and  taken,  neither  by  or  for  the 
plaintiff,  but  by  a  stranger,  against  his  will ;  and  for  which  act 
80  far  as  it  affected  the  inheritance,  and  the  right  which  the 
reversioner  would  otherwise  have  had  against  his  tenant  under 
the  covenant,  the  compensation,  I  apprehend,  was  due  to  the 
reversioner,  and  the  reversioner  only ;  and  recoverable  by  him 
in  an  action  on  the  case.  Undoubtedly  the  defendant  is  answer- 
able to  the  full  extent  of  the  injury  he  has  done :  but  to  whom  is 
he  answerable  ?  Where  different  persons  have  distinct  rights  in 
the  subject  of  a  trespass,  the  compensation  must  be  to  each  in 
proportion  to  the  injury  he  has  received.  One  of  them  cannot 
claim  that  part  of  the  compensation  which  belongs  to  the  other ; 
nor  can  the  satisfaction  made  to  one  be  a  bar  to  an  action  brought 
by  the  other.  It  can  hardly  be  necessary  to  cite  cases  upon  this 
point.  I  will,  however,  just  refer  to  two.  19  H.  VI.  4,  5,  and 
Biddlesford  v.  Onslow,  S  Lev.  209.  It  has  been  supposed,  in  the 
course  of  the  discussion  in  the  present  case,  that  where  there  is 
an  existing  tenancy  for  life  or  years,  so  that  an  action  of  waste 
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Attxbsoll  may  be  brought  against  the  tenant  for  any  injury  done  to  the 
Steveks.  inheritance,  that  action  is  the  only  remedy  the  reversioner  has, 
and  he  can  maintain  no  action  against  the  stranger,  who  in  fact 
commits  the  waste;  but  I  take  the  law  to  be  clearly  settled 
otherwise ;  and  that  the  reversioner  may  in  all  cases  maintain  an 
action  on  the  case  against  such  stranger,  whether  the  tenancy  be 
at  will,  for  years,  or  life ;  or  he  may,  if  he  pleases,  waive  the 
penal  action  of  waste,  even  against  the  tenant,  and  bring  case 
I  *195  ]  against  him.  *The  only  authority  against  this,  is  a  dictum  of 
Lord  Coke,  in  his  Gonmientary  upon  the  Statute  of  Marlbridge, 
2  Inst.  146,  "  that  if  the  lessor  should  not  have  the  action  of 
waste,  he  should  be  without  remedy."  But  all  practice  is  against 
that  dictum  ;  and  I  incline  to  adopt  the  supposition  of  Pemberton 
and  Levinz,  in  the  case  of  Jefferson  v.  Jefferson^  8  Lev.  180,  that 
Lord  Coke  is  to  be  understood  according  to  the  subject  matter  he 
is  speaking  of ;  that  is,  that  he  had  no  remedy  by  an  action  of 
waste :  and  the  rather,  as  Lord  Coke  himself  has  taken  no  notice 
of  the  position  in  his  commentary  on  the  67th  section  of 
Littleton,  where  he  treats  largely  on  the  subject  of  waste. 
There  is  a  full  and  judicious  statement  of  the  law  on  this 
subject,  in  a  note  of  my  brother  Williams  upon  the  case  of 
Green  v.  Cole,  2  Saund.  252  b.  The  manuscript  precedents 
upon  the  point,  settled  by  pleaders  of  the  first  reputation  in  their 
time,  are  numerous.  The  case  of  Biddlesford  and  Onslow  seems 
also  to  be  an  authority,  though  the  act  which  occcisioned  the 
waste  was  not  an  immediate  trespass  upon  the  land,  but  an 
obstruction  of  a  rivulet  in  an  adjoining  piece  of  land,  by  which 
the  stream  was  turned  upon  the  land,  and  wasted  it.  That  act 
the  tenant  had  a  right  to  withstand,  by  removing  the  obstruction, 
as  much  as  he  had  the  right  of  resisting  an  actual  trespass  upon 
the  land.  The  action,  however,  is  not  an  action  of  waste  against 
the  tenant,  but  an  action  on  the  case  against  the  person  who 
diverted  the  stream.  It  is  further  argued,  and  it  seems  to  be  the 
argument  most  relied  upon  in  support  of  the  plaintifi*s  right  to 
recover  the  whole,  that  he  is  liable  to  pay  the  additional  rent  for 
the  ground  dug  up  by  the  defendant,  though  it  was  done  without 
his  consent,  and  against  his  will,  and  he  received  no  benefit  from 
it.    And  therefore  it  is  said,  that  the  lessor  loses  nothing,  and 
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the  plaintiff,  who  must  pay  him  the  increased  rent,  has  a  right  to  attersoll 
♦stand  in  his  place,  and  recover  the  whole  damages  from  the  stbvbnb. 
defendant.  If  this  were  so,  it  might  still  be  doubted,  whether  [  •i^e  ] 
in  a  general  action  of  trespass,  alleging  no  special  damage,  any 
increase  of  damages  could  be  given  to  the  plaintiff,  by  reason  of 
his  liability  to  pay  money  under  a  particular  contract;  but, 
without  resting  on  that  objection,  I  think  the  foundation  of  the 
argument  totally  fails,  being  of  opinion,  as  I  have  before 
expressed  myself,  that  the  plaintiff,  in  respect  of  what  the 
defendant  has  done,  is  not  liable  to  any  payment  under  his 
covenant  in  the  lease.  The  case  is  not  within  the  terms  of  the 
covenant.  The  plaintiff  has  not  directly  or  indirectly  done  the 
act,  or  received  the  benefit,  from  whence  the  obligation  to  pay  is 
to  arise.  To  supply,  however,  the  defect  of  the  language  of  the 
covenant,  recourse  is  had  to  a  supposed  rule  in  actions  of  waste, 
namely,  that  where  the  waste  is  committed  by  a  stranger,  it  is 
presumed  to  be  done  by  him  in  collusion  with  the  tenant,  and 
that  for  that  reason  the  tenant  must  always  be  charged  in  the 
proceedings  with  having  committed  the  waste  himself.  But  I 
apprehend  that  this  argument  cannot  possibly  apply  in  this  case. 
In  the  first  place,  I  think  the  law  of  the  action  of  waste  attaches 
upon  no  part  of  the  transaction.  The  plaintiff  has  not  been 
rendered  liable  to  such  an  action.  His  lessor  could  not  proceed 
against  him  in  that  action,  without  stating  that  the  waste  was 
committed  by  the  plaintiff  himself ;  against  which  charge,  the 
lease  that  gives  him  the  authority,  affords  a  complete  defence.  I 
apprehend  too,  that  this  supposed  presumption  does  not  take 
place  even  in  the  action  of  waste  itself.  I  find  no  traces  of  it  in 
any  of  the  books.  The  act  indeed  is  considered  as  the  act  of  the 
tenant,  but  the  reason  assigned  is,  that  he  may  withstand  the 
commission  of  waste,  et  qui  non  obstat  quod  obstare  potest,  facere 
videtur.  The  situation  of  the  tenant  *i8  extremely  analogous  to  [  •197  ] 
that  of  a  common  carrier:  to  prevent  collusion,  (and  not  on 
presumption  of  actual  collusion,)  both  are  charged  with  the 
protection  of  the  property  intrusted  to  them,  against  all  but  the 
acts  of  God  and  the  King's  enemies :  and  as  the  tenant  in  the 
one  case  is  charged  with  the  actual  commission  of  the  waste  done 
by  others,  so  in  the  other  case  the  carrier  is  charged  with 
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ATTKB80LL  actoal  default  and  negligence,  thoagh  lie  loses  the  goods  by  a 
STETiEBfl.  ioTce  that  was  irresistible,  or  by  fraud,  against  which  no  ordinary 
degree  of  care  and  caution  could  have  protected  him.  But 
supposing  that  collusion  must  necessarily  be  presumed  in  the 
action  of  waste,  the  presumption  must  stop  there.  If  it  were 
otherwise,  the  tenant  would  be  without  redress  against  the 
actual  wrong-doer,  by  whom  he  has  been  subjected  to  a  forfeiture 
and  damages.  There  is  no  doubt  that  he  has  a  remedy  against 
him  by  action  of  trespass ;  but  if  the  presumption  continued, 
the  collusion  established  by  it  would  amount  to  a  licence,  and 
afford  a  defence  to  the  action.  It  would  be  still  more  extrava- 
gant to  set  up  the  presumption  again  in  an  action  of  covenant,  to 
wrest  and  pervert  the  plain  meaning  of  unambiguous  words,  and 
especially  in  a  covenant,  one  of  the  effects  of  which  is,  to  prevent 
any  liabiUty  to  the  action  of  waste  for  the  species  of  injury  which 
the  land  has  received.  There  is  no  other  rule,  I  think,  to 
construe  the  covenant  by,  but  the  obvious  intention  of  the  parties, 
and  the  plain  meaning  of  the  language  they  have  used  :  and  the 
substance  of  their  agreement  is  no  more  than  this,  that  if  the 
plaintiff,  in  his  business  of  brick  making,  thought  fit  to  use  the 
materials  that  were  to  be  found  in  part  of  the  farm  he  took  in 
lease,  he  should  be  at  liberty  so  to  do,  paying  a  fixed  price  for 
what  he  took  and  had  the  benefit  of.  That  price  he  covenants  to 
pay ;  but  I  do  not  know  by  what  law  we  are  authorized  to  extend 
I  *l9d  ]  this  covenant,  so  *as  to  make  him  responsible  under  it  for  what 
has  been  taken  by  a  stranger,  by  trespass,  and  against  the 
plaintiff's  will,  and  for  which  the  plaintiff  has  brought  an  action 
of  trespass.  In  what  I  have  said  upon  the  proper  estimate  of 
the  plaintiff's  damages,  I  have  not  noticed  several  circumstances 
and  distinctions  that  might  require  attention  in  making  the 
estimate :  for  instance,  the  subversion  of  the  soil,  from  its  effect 
upon  the  produce  and  future  cultivation  of  the  ground  during  the 
term,  was  an  injury  to  the  plaintiff's  interest  as  tenant,  for 
which,  if  the  case  rested  there,  proportionate  damages  ought  to 
be  given  him :  but  if  he  goes  for  the  greater  damage,  in  respect 
to  the  profits  he  might  have  made  of  the  brick  earth,  he  must 
give  up  the  other  damages,  because  he  himself  could  not  have 
obtained  that  greater  profit,  without  doing  the  same  damage  to 
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the  ground  with  respect  to  the  purposes  of  agriculture.  But  I  Attebboll 
have  only  noticed  the  principal  object  of  damages,  that  being  Stevens. 
sufficient  to  dispose  of  the  legal  question  before  us ;  and  upon 
that  question,  my  opinion  is,  that  the  plaintiff  has  had  damages 
assessed  to  him,  which  belonged  to  another  person,  his  lessor, 
and  therefore  I  think  the  proceedings  upon  the  inquiry  ought  to 
be  set  aside. 

Heath,  J. : 

In  order  to  ascertain  the  measure  of  damages  to  which  the 
plaintiff  is  entitled,  it  is  necessary  to  ascertain  the  nature  and 
quality  of  the  estate  and  interest  which  he  has  in  the  land  in 
question.  It  is  common  learning,  that  every  lessee  of  land, 
whether  for  life  or  years,  is  Uable  in  an  action  of  waste  to  his 
lessor,  for  all  waste  done  on  the  land  in  lease,  by  whomsoever 
it  may  be  committed.  If  a  general  or  a  partial  permission  be 
given  to  the  lessee  in  the  instrument  creating  the  estate,  to 
commit  waste,  he  is  so  far  a  tenant  without  impeachment  of 
waste.  Such  permission  vests  the  property  of  *what  is  the  [  •199  ] 
subject  of  waste  in  the  lessee,  so  that  he  avails  himself  of  it 
during  the  continuance  of  his  interest.  It  is  so  with  respect 
to  trees  and  minerals.  In  cases  of  bankruptcy  the  present 
lessee  would  be  considered  as  the  purchaser  of  so  much  soil. 
So,  if  he  had  stipulated  for  any  quantity  of  timber  growing  on 
the  land,  with  a  liberty  of  selling  the  same  at  a  certain  price, 
can  there  be  a  doubt  but  he  must  be  considered  as  the  purchaser 
of  such  timber  ?  It  hath  been  urged,  that  no  certain  portion 
of  the  land  has  been  set  out : — the  soil  taken  must  be  considered 
as  the  property  of  the  plaintiff,  or  at  least  he  has  a  right  to 
elect  that  land  out  of  which  it  is  taken.  The  proof  is  this,  that 
if  the  landlord  had  brought  an  action  of  waste  against  the 
plaintiff,  on  account  of  the  removal  of  this  soil,  he  could  not 
have  protected  himself  in  any  other  manner,  than  by  insisting 
on  the  articles,  and  his  election.  The  tortious  act  of  another 
may  give  the  party  injured  a  right  either  to  affirm  or  disaffirm 
the  act,  as  it  shall  the  best  suit  his  interest,  and  as  he  shall  be 
advised.  If  the  defendant  be  only  to  pay  the  increased  rent, 
it  is  giving  him,  who  is  a  wrong-doer,  all  the  benefit  and 
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ATTXBsoLL  advantage  of  the  plaintifTs  contract.  To  consider  the  landlord's 
Stbveks.  right  to  recover.  The  cases  between  landlord  and  tenant,  where 
the  tenant  has  no  right  to  commit  waste,  are  not  applicable, 
because  the  soil  and  the  trees  are  merely  committed  to  the 
possession  and  custody  of  the  tenant.  Such  custody  and  pos- 
session is  merely  fiduciary.  In  what  respect  can  the  lei?9or 
here  recover  damages?  Not  for  the  removal  of  the  soil,  for 
that  is  sold  to  another ;  but  only  for  any  damage  possibly  done 
to  the  inheritance,  if  such  there  be,  in  the  manner  of  the 
excavation.  But  such  damages  are  distinct  from  those  demanded 
by  the  plaintiff  in  the  present  action.  If  the  lessor  cannot 
recover  damages  for  this  excavation,  the  lessee  may  recover 
[  •200  ]  them.  So  I  think,  that  the  right  of  *the  plaintiff  to  recover 
these  damages,  is  proved  directly,  by  the  injury  he  has  sustained, 
and  indirectly,  because  the  landlord  cannot  recover  them ;  and 
it  is  clear  that  the  one  or  the  other  of  them  is  entitled  to  them. 
No  special  damage  could  be  set  forth,  because  the  damage  is 
immediate,  direct,  and  unconnected  with  any  other  damage. 
For  these  reasons  I  think  that  the  damages  have  been  properly 
assessed. 

Mansfield,  Ch.  J. : 

I  am  of  the  same  opinion  with  my  brother  Heath.  I  concur 
in  far  the  greater  part  of  the  law  stated  by  my  brother  Ghambre  ; 
but  on  the  frame  of  these  covenants,  I  think  the  case  tolerably 
clear  in  favour  of  the  measure  of  damages  adopted  on  this 
occasion.  In  effect  and  substance  this  is  a  sale  of  brick  earth 
by  the  lessor  to  the  lessee.  The  habendum  in  the  lease  is  for 
21  years,  at  the  rent  of  1,0752.  per  annum.  I  take  it  for  granted, 
as  it  was  said  in  the  argument,  and  indeed  it  is  what  is  expressed 
afterwards  in  the  lease,  that  the  price  of  half  an  acre  per  annum 
for  21  years,  is  calculated  in  the  rent :  the  Ivahendum  is  with 
full  power  to  take  this  brick  earth.  There  is  a  covenant  that 
the  lessee  should  have,  take,  and  enjoy  out  of  certain  grounds 
containing  88  acres  and  an  half,  with  free  right  annually  to  dig 
to  the  depth  of  20  feet  from  the  plane  surface,  one  half  acre, 
for  the  purpose  of  obtaining  thereout  brick  earth  to  be  made 
into  bricks  or  tiles,  or  otherwise  to  be  applied  to  such  purposes 
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as  the  lessee  should  think  proper.    The  lessee  covenants  not  to   Attebboll 

dig  more  than  half  an  acre  in  a  year,  or  otherwise  to  pay  875Z.     steveks. 

for  every  further  half  acre,  being  after  the  rate  that  the  whole 

brick  earth  was  thereby  sold  or  intended  to  be  sold  for.    I  think 

the  lessee,  after  these  words,  had  the  same  right  as  the  lessor. 

What  more  right  could  any  man  have  in  brick  earth,  than  to 

dig,  take,  and  sell  it?    Then  there  are  the  words  *" which  the      [  ^201  ] 

whole  earth  was  sold  or  intended  to  be  sold  for,"    The  lease 

amounts  to  an  absolute  sale  of  the  whole  brick  earth,  but  the 

tenant  was  not  to  pay  for  the  whole,  unless  he  used  the  whole. 

Twenty-one  half  acres  are  sold  absolutely.    The  lessor  could 

now  take  no  brick  earth ;  that  would  infringe  the  power  of  the 

lessee :  as  against  him,  the  lessee  might  now  say  the  brick  earth 

was  all  his.    If  he  took  more  than  half  an  acre,  he  was  to 

pay  the  additional  price.    If  the  lessor  had  taken  this  earth, 

even  to  the  value  of  an  hundred  thousand  pounds,  the  lessee 

would  have  had  a  right  to  recover  against  him  the  full  value 

of  it.     Then  why  not  against  a  stranger  ?    It  is  true,  that  in  an 

action  against  the  lessor,  the  lessee  must  either  have  allowed 

the  stipulated  price  by  way  of  deduction  from  the  damages, 

or  it  might  have  been  recovered  against  him  in  a  cross  action. 

It  is  said  he  had  not  elected  this  spot ;  but  surely  at  the  moment 

that  a  stranger  began  to  dig,  he  might  say,  this  is  the  earth  I 

intended  to  dig ;   and  by  the  affidavits  it  appears  that  this  was 

very  valuable  earth.    When  it  was  dug  by  a  stranger,  had  not 

the  lessee  a  right  to  come  and  take  it  away,  and  use  it  ?    And 

if  BO,  has  he  not  a  right  to  make  the  stranger  pay  for  it  ?    The 

consequence  of  this  taking  by  a  stranger,  and  of  this  action 

against  the  stranger,  is,  as  between  the  lessee  and  the  lessor, 

it  must  be  taken  to  have  been  dug  by  the  lessee ;  if  this,  and 

what  himself  had  dug,  did  not  together  exceed  the  half  acre  per 

annum,  there  is  nothing  to  pay  ;  but  if  it  exceeds  that  quantity, 

the  lessee  must  pay  the  stipulated  rent  for  the  surplus.    In 

such  a  case  as  this,  would  the  lessee  be  answerable  in  waste 

to  the  lessor  for  brick  earth  dug  by  a  stranger  ?    On  a  general 

covenant  not  to  dig  brick  earth,  I  should  think  it  a  doctrine 

hard  upon  the  lessor,  to  say  that  if  a  stranger  took  the  earth, 

the  lessee  should  not  be  liable  on  this  covenant.    It  is  held  in 
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ATTEBsoLL  2  Inst.  145,  6,  803,  F.  N.  B.  old  edit.  60,  new  edit.  187,  that 
Btkvekb,  ^^^  lessee  shall  *be  charged  with  waste  committed  by  a  stranger. 
[  *202  ]  In  Co.  Lit.  64,  a,  even  infants  and  femes  covert,  tenants,  aie 
held  by  Lord  Coke  answerable  for  the  acts  of  a  stranger.  So, 
of  tenant  by  the  courtesy  or  in  dower,  2  Eol.  Abr.  821,  9.  If 
the  law  were  not  so,  there  would  be  no  protection  to  a  lessor, 
where  he  lives  at  a  distance  from  his  estate.  This  is  not  the 
case  of  a  sack  full  of  earth  stolen  by  night,  but  many  hands, 
and  carts,  must  be  employed,  and  the  tenant  must  necessarily 
know  it :  when  the  lessor  comes  to  see  his  estate,  and  finds  the 
soil  gone,  it  is  impossible  that  he  should  know  who  took  it. 
Suppose  on  a  covenant  not  to  take  brick  earth,  the  lessor  sues, 
finding  a  quantity  gone ;  is  it  an  answer  to  say,  ''  I  did  not 
take  it;  a  stranger,  a  beggar,  took  it:  resort  to  him  ? "  The 
law  authorizes  the  tenant  to  use  force  in  order  to  resist  the 
taking ;  and  if  that  force  is  resisted  by  force,  the  law  will  not 
presume  that  the  law  is  so  feeble  as  not  instantly  to  repel  it, 
and  prevail.  Such  a  covenant  would  be  of  no  value  whatever 
if  this  were  so.  Lord  Coke,  2  List.  808,  says,  the  lessee  shall 
answer  for  the  waste  done  by  any  stranger:  for  he  in  the 
reversion  cannot  have  any  remedy  but  against  the  tenant,  and 
the  tenant  shall  have  his  remedy  against  the  wrong-doer,  and 
recover  all  in  damages  against  him,  and  by  this  means  the  loss 
at  last  shall  light  upon  the  wrong-doer.  If  the  lessee  gave 
permission  to  a  stranger  to  dig,  no  doubt  it  would  be  the  act 
of  the  lessee,  and  he  would  be  bound  to  pay  the  lessor  the 
stipulated  price.  Then  what  is  the  difference  between  his 
agreeing  to  it,  and  his  standing  by  while  the  stranger  takes  it. 
It  is  not  necessary  to  prejudge  the  question  whether  the  lessor 
can  sue  in  this  case ;  but  I  have  great  difficulty  in  finding  out 
how  the  lessor  can  be  injured  ;  for  if  the  plaintiff  had  contracted 
to  sell  this  earth  to  the  defendant,  and  had  received  the  full 
value  for  it,  must  not  he  have  paid  his  landlord  the  increased 
[  •208  ]  rent  ?  How  does  it  differ  whether  he  extorts  *the  price  by  an 
action,  or  receives  it  by  voluntary  payment  ?  If  the  lessee  may 
take  it,  as  against  the  lessor,  and  recovers  damages  as  against 
a  stranger,  although  the  stranger  took  it  in  the  first  instance 
against  the  will  of  the  lessee,  he  cannot  say  he  does  not  so  far 
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confirm  the  act  of  the  stranger,  that  he  ought  to  pay  the  lessor  Attbhsoll 
for  it.  He  has  in  fact  the  brick  earth,  since  he  is  paid  for  it  Stevens 
in  damages  in  an  action ;  and  he  could  not  avoid  paying  on  his 
covenant,  for  any  brick  earth  beyond  the  half  acre,  of  which  he 
has  the  advantage.  Therefore,  if  the  lessor  has  any  right,  it 
mast  be  for  mere  nominal  damages,  and  I  cannot  say  this 
verdict  is  wrong ;  consequently  the 

Rule  must  he  discharged. 


C.  p.   EASTER    TERM. 


CLEMENTS  v.   LAMBERT.  ,808 

'(1  Taunt.  205—207.)  May  5. 

After  an  easement  has  been  extingaished  by  unity  of  possession,  a        r  oa-  n 
new  easement  is  not  created  by  a  grant  of  a  messuage  and  land  with        '-     *^  •' 
common  appurtenant :  Thougli  those  who  have  occupied  the  tenement 
since  the  exting^uishment  have  always  used  common  therewith.    Other- 
wise, if  it  had  been  a  grant  of  all  commons  used  therewith. 

The  plaintiff  declared  that  he  was  lawfully  possessed  of  a 
messuage  and  ten  acres  of  land,  and  by  reason  thereof  was 
entitled  to  common  of  pasture  upon  Stockwell  *common  for  all  [  •206  ] 
his  commonable  cattle  levant  and  couchant,  as  belonging  and 
appertaining  to  his  said  messuage  and  land,  with  the  appur- 
tenances, and  that  the  defendant  wrongfully  erected  divers 
cottages  and  buildings  in  and  upon  the  said  common,  and 
inclosed  parts  of  the  common,  whereby,  &c.  Upon  the  trial 
of  this  cause  at  Croyden  summer  assizes  1807,  before  Heath,  J. 
the  plaintiff  proved  60  or  70  years  user  of  the  common  by  the 
inhabitants  of  his  house,  the  Swan  Inn.  The  defendant  proved 
that  in  1781  Edward  Thomycroft,  from  whom  he  derived  title 
to  himself,  was  seised  in  fee  as  well  of  the  locus  in  quo,  being 
part  of  the  waste  of  the  manor  of  Stockwell,  as  of  the  plaintiff's 
house  and  land,  and  in  that  year  conveyed  the  latter  to  one 
Bobertson,  (under  whom  the  plaintiff  derived  title),  together 
with  all  commons,  common  of  pasture,  advantages,  heredita- 
ments, and  appurtenances  whatsoever,  thereto  belonging  or  in 
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Cleukkts  any  wise  appertaining.  Heath,  J.  thought  the  ancient  common 
LAHB£fiT.  extinguiBhed  by  unity  of  possession  in  Thomycroft,  and  that 
this  deed  did  not  amount  to  evidence  of  a  new  grant  of  common. 
A  verdict  however  passed  for  the  plaintiff,  with  liberty  for  the 
defendant  to  move  on  this  point.  And  Shepherd,  Serjt.  having 
in  Michaelmas  Term  last  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit, 

Beat,  Serjt.  now  shewed  cause : 

The  cotemporaneous  usage  for  more  than  twenty  years  from 
the  date  of  the  plaintiff's  conveyance  up  to  the  present  time, 
coupled  with  the  words  in  the  deed,  are  equivalent  to  a  grant  of 
a  new  right  of  common.  Where  the  usage  has  coincided  with 
one  construction  of  the  deed,  the  Court  will  not  adopt  any  other 
construction. 

Shepherd,  Serjt.  contra  : 

This  case  is  not  distinguishable  from  three  or  four  cases  to 
be  met  with  in  the  books.  The  plaintiff  declares  generally  that 
the  building  of  these  houses  has  narrowed  the  enjoyment  of 
[  ""207 1  his  *right  of  common.  Although  it  is  not  necessary  that  he 
should  nicely  set  out  his  title  in  his  declaration,  he  must  shew 
some  title  in  evidence.  The  deed  of  1781,  which  conveys  the 
house  to  Bobinson,  under  whom  the  plaintiff  holds,  confines 
his  title  to  the  claim  of  common  appurtenant.  But  at  the  date 
of  that  conveyance,  there  was  no  common  appurtenant  in 
existence ;  for  it  had  been  extinguished  by  unity  of  possession. 
Grimes  v.  Peacock,  Bulst.  17,  and  the  words,  "belonging  or 
usually  appertaining,"  will  not  create  a  new  right  of  common. 
The  user  is  of  no  importance.  In  the  case  of  Saunders  v.  OUffe, 
Moor.  467,  there  was  user  of  the  common,  but  it  did  not  avail. 
While  the  lord  of  the  manor  was  tenant  in  fee  of  this  laud, 
he  might  permit  his  lessee  for  years  to  turn  out  cattle  on  tlie 
waste,  but  that  would  not  operate  as  a  grant  of  a  right  of 
common.  In  the  cases  of  Bradshaw  v.  Eyr,  Cro.  El.  570,  and 
Worledg  v.  KingsweU,  2  Anderson,  168,  S.  C.  Cro.  El.  794,  the 
common  was  adjudged  to  be  revived  by  the  words  "  cum  eodem 
messuagio  usitatarum,^^  coupled  with  proof  of  cotemporaneous 
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user,  but  it  was  held  that  without  those  words  a  common  would  Clsmexts 
not  have  been  created.  It  is  immaterial  whether  the  claim  lambebt. 
is  put  on  the  record  in  the  shape  of  pleading,  or  only  shewn  in 
evidence.  The  plaintiff  here  avers  his  right  generally,  as  he 
may  do,  but  the  criterion  of  his  proving  it,  is,  whether  the 
evidence,  if  put  on  the  record  in  the  shape  of  a  justification 
to  a  trespass,  would  fully  support  his  right.  The  difference 
between  a  declaration  and  a  justification,  is  this,  that  a  declara- 
tion states  only  the  result  of  law,  and  entitles  the  plaintiff 
generally ;  a  justification  states  the  steps  by  which  that  result 
is  obtained. 

Mansfield,  Ch.  J. : 

This  is  not  in  a  legal  sense  right  of  common  appurtenant. 
TVe  cannot  say,  upon  looking  at  this  deed,  that  a  right  of 
common  passed  by  it. 

The  other  Judges  concurring,  Rule  absolute. 


BEYAN  ON  THE  Demise  of  CHILD  v.  WINWOOD.f      .^^^^: 

'           May  5. 
(1  Taunt.  208—210.)  

A  lessee  for  lives  cannot  acquire  a  fee  by  encroacliment  upon  the        [  ^^^  ] 
waste  adjoining  the  land  demised,  though  accompanied  by  thirty  years 
uninterrupted  possession.    But  it  shall  be  intended  that  he  encloses  the 
waste  in  right  of  the  demised  premises,  for  the  benefit  of  the  lessor  after 
the  term  expired. 

More  especially  if  his  lessor  be  seised  in  fee  of  the  waste. 

Acts  exercised  in  assertion  of  right  upon  one  part  of  a  waste,  are 
admissible  in  evidence  against  occupiers  of  another  part  of  the  same 
waste. 

This  was  an  ejectment  brought  to  recover  possession  of  a 
messuage  called  the  Honey  house,  with  the  garden,  orchard  and 
new  inclosure,  and  also  of  a  second  parcel  of  land  newly  inclosed 
from  a  waste  called  Alton  Woods.  At  the  trial  before  Graham, 
B.  at  the  last  summer  assizes  for  the  county  of  Worcester,  the 

t  Cited  by  Willes,  J.,  in  Whitmore  httme  v.  Davies  (1866)  L.  R.  1  C.  P. 

V.  Humphriea  (1871)  L.  R.  7  C.  P.  1, 6;  259,  35  L.  J.  C.  P.  193,  13  L.  T.  795. 

41  L.  J.  C.  P.  43,  25  L.  T.  496,  and  — R.  C. 
vide  similar  decision  in  E,  of  Lis- 
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Child       plaintiff's  lesBor,  in  order  to  entitle  himself  to  the  manor  and 
WiNwooD.     waste  in  question,  offered  evidence  that  he  and  the  freeholders  of 
the  manor  had  prostrated  encroachments  on  this  waste,  and 
also  that  several  persons  had  paid  quit  rents  to  himself  for 
similar  enroachments  on  the  same  waste.    On  the  part  of  the 
defendant,  it  was  in  evidence,  that  the  person  under  whom  the 
defendant  claimed,  had  about  100  years  ago  inclosed  three 
quarters  of  an  acre  of  Alton  Woods,  and  built  thereon  the 
messuage  in  question :  that  many  years  after,  and  after   his 
death,  in  1744,  his  son  accepted  a  lease  of  those  premises  from 
the  person  under  whom  the  plaintiff's  lessor  derived  title,  at  one 
shilling  rent,  for  three  lives,  the  last  of  which  expired  about 
seventeen  years  before  this  ejectment  brought :  that  above  thirty 
years  before  this  ejectment  brought,  the  tenant,  without  the 
permission  of  the  lord,  inclosed  another  piece  of  the  waste, 
divided  from  the  demised  premises  by  the  high  road,  which  he 
always  occupied,  without  paying  any  acknowledgment.     The 
one  shilling  rent  was  never  paid.    But  some  evidence  was  given 
on  the  part  of  the  defendant,  though  not  wholly  uncontradicted, 
which  tended  to  shew  that  the  lord  of  the  manor  had  alienated 
this  part  of  the  waste  to  the  commoners,  under  an  agreement 
that  he  might  inclose  the  residue,  and  enjoy  it  in  severalty, 
which  agreement  was  supposed  to  have  been  confirmed  by  a 
decree  in  equity.    The  counsel  for  the  defendant  objected  to  the 
[  •2oy  ]      admission  of  the  evidence  of  acts  done  *by  other  freeholders ; 
and  also  contended,  that  even  if  the  plaintiff  were  entitled  to 
recover  the  premises  contained  in  the  lease,  he  could  not  recover 
the  land  which  was  last  inclosed.     Graham,  B.  admitted  the 
evidence,  and  directed  the  jury,  that  if  the  second  new  inclosure 
was  made  subsequently  to  the  date  of  the  lease,  it  must  be 
presumed,  (and  more  especially  if  they  found  the  soil  of  the  waste 
to  be  the  property  of  the  plaintiff's  lessor,)  to  have  been  taken  in 
with  the  consent  of  the  lessor,  in  right  of  the  demised  premises, 
for  the  benefit  of  the  lessor,  after  the  end  of  the  lease.     The  jury 
found  a  verdict  for  the  plaintiff  for  the  whole  of  the  premises. 

Williams,  Serjt.  had  in  a  former  Term  obtained  a  rule  nisi  for 
a  new  trial,  partly  upon  objections  to  the  evidence  which  had 
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been  admitted,  bat  principally  upon  affidavits  which  stated  that       Child 
the    persons    under  whom  the  defendant  claimed,  had  been    winwood. 
induced  to  accept  the  lease  for  three  lives,  by  a  misrepresentation 
of  the  extent  to  which  it  would  confirm  their  prior  claim  to  the 
premises,  against  some  other  persons  claiming  under  the  same 
ancestor  who  made  the  first  encroachment, 

Bayley,  Serjt.  in  shewing  cause,  contended  that  the 
defendant  was  precluded  by  the  lease  from  contesting  her 
landlord's  title,  according  to  the  case  of  Barwick  y.  Thompson,  7 
T.  B.  488.  t  He  also  observed  that  if  a  tenant  holds  land  and 
incloses  part  of  the  adjoining  waste,  he  thereby  attaches  it  to  the 
estate  which  he  holds,  and  that  his  subsequent  occupation, 
though  continued  for  more  than  thirty  years,  cannot  vary  the 
right  to  it.  I 

WiUiams,  contra,  observed  that  in  Barwick  v.  Thompson  the 
lease  was  still  subsisting  at  the  time  of  the  ejectment  brought, 
and  contended  that  according  to  the  doctrine  ^recognized  in  the      [  *2iC  ] 
case  of  Blake  v.  Foster,  8  T.  R.  496,  §  the  estoppel  determined  by 
the  expiration  of  the  lease. 

The  Court  thought  that  the  affidavits  suggesting  circumven- 
tion were  not  sufficiently  positive;  and  observed  that  if  the 
defendant  could  substantiate  those  facts,  she  might  recover  in 
another  ejectment :  and  without  intimating  that  they  saw  cause 
to  be  dissatisfied  with  the  verdict,  or  the  direction  of  the  Judge, 
on  any  other  of  the  grounds  taken,  they 

Discharged  the  ride. 

t  4  B.  R  499.  (1  Esp.  461).— B.  C. 

I  See  Doe  Y.  Davies,  5  B.  B.  745  §  5  B.  B.  419. 


B.R. — ^voL,  nc.  8  c 
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1808.         DOE,   ON  THE  Demise  of  GORGES,   and  Others,   v. 
^24.  WEBB.t 

[■  234  ]  (1  Taunt.  234—240.) 

Wherever  it  appears  to  be  the  intention  of  a  testator  that  the  whole 
of  his  estate  shall  go  over  together,  upon  the  failure  of  issue  of  more 
than  two  tenants  in  conunon,  cross  remainders  shall  be  implied  between 
them  in  the  meantime,  in  order  to  effectuate  that  intent. 

In  this  ejectment,  which  was  tried  at  the  Monmouth  spring 
assizes,  1808,  before  Graham,  B.  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court,  upon  a  case,  which 
stated,  that  Frances,  the  wife  of  Thomas  Fettiplace,  being  seised 
in  fee  of  the  moiety  of  certain  manors  and  estates  in  the  county 
of  Monmouth,  and  no  others,  and  having  power  to  dispose  of 
them  by  writing  in  nature  of  a  will,  in  the  due  execution  of  such 
power  devised  the  same  by  the  descriptions  of  all  that  her  moiety 
of  the  several  manors  therein  named,  and  her  moiety  of  all 
manner  of  tithes  of  grain  in  certain  parishes  enumerated,  and  all 
other  her  manors,  messuages,  lands,  tenements,  and  heredita- 
ments whatsoever,  situate  in  the  county  of  Monmouth,  or 
elsewhere  in  Great  Britain,  to  her  husband  for  his  natural  life, 
and  after  his  decease  she  devised  all  her  said  moiety  of  the 
manors,  messuages,  lands,  tenements,  hereditaments,  and  other 
the  premises  unto  her  youngest  son  Charles  Fettiplace  for  his 
natural  life ;  and  after  the  determination  of  that  estate,  to  the 
use  and  behoof  of  John  Lord  Chedworth  and  his  heirs  for  the 
natural  life  of  the  said  Charles  Fettiplace,  upon  trust  for 
preserving  the  contingent  remainders ;  and  after  the  decease  of 
[  •23.-.  ]  the  said  Charles  Fettiplace,  she  gave  the  same  *moiety  of  the 
said  manors,  messuages,  lands,  tenements,  and  hereditaments, 
and  other  the  premises  to  his  first  and  other  sons,  and  to  the 
heirs  male  of  their  bodies,  severally,  successively,  and  iii 
remainder ;  and  in  default  of  such  issue  she  gave  the  same 
moiety  to  his  daughter  and  daughters  as  tenants  in  common,  and 
to  the  heirs  of  their  bodies ;  and  in  default  of  such  issue  she 
gave  the  same  moiety  to  her  eldest  son  Bobert  Fettiplace  for  his 

t  Followed  in  Powell  v.  Ilwrelh  (1868)  L.  E.  3  Q.  B.  654 ;  Maden  v.  Toyh  r 
(1876)  45  L.  J.  Ch.  569.— B.  C. 
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natural  life,  with  remainder  to  the  same  trustee  to  preserve  the  Dos  dem. 
contingent  remainders ;  and  after  the  decease  of  the  said  Bobert  ^^^^ 
Fettiplace  she  gave  the  same  moiety  to  his  first  and  other  sons,  wbbb. 
and  to  the  heirs  male  of  their  bodies  successively;  and  in  default 
of  such  issue  she  gave  the  said  moiety  of  the  same  manors  and 
premises  to  his  daughter  and  daughters  as  tenants  in  common, 
and  to  the  heirs  of  their  bodies ;  and  in  default  of  such  issue  she 
gave  the  said  moiety  of  the  same  manors  and  premises  to  her 
three  daughters  Frances  Fettiplace,  Mary  Fettiplace,  and 
Arabella,  and  to  the  heirs  of  their  bodies  respectively,  as  tenants 
in  common ;  and  in  default  of  such  issue,  she  gave  the  same  to 
her  own  right  heirs  for  ever.  The  case  then  stated  the  death  of 
the  testatrix  and  of  several  of  the  devisees  and  those  claiming 
under  them,  and  stated  the  result  to  be,  that  unless  cross 
remainders  were  created  or  implied  by  the  devise  in  the  will  of 
Mrs.  Fettiplace  to  her  daughters  and  the  heirs  of  their  bodies, 
the  lessors  of  the  plaintiff  were  entitled  to  25  undivided  three 
hundred  and  sixtieth  parts  of  the  premises.  If  cross  remainders 
were  created  by  that  devise,  the  lessors  of  the  plaintiff  were  not 
entitled  ;  and  in  that  case  a  nonsuit  wa3  to  be  entered. 

Williams,  Serjt.  in  support  of  the  verdict : 

The  doctrine  of  cross  remainders  has  of  late  years  undergone 
considerable  changes.  Mr.  Conyers,  who  argued  the  case  of 
Cook  V.  Gerrard,  1  Saund.  185,  contended,  that  in  the  case  of 
Gilbert  v.  Witty,  Cro.  Jac.  655,  the  Court  was  *compelled  by  [  '^^fi  ] 
necessity  to  construe  that  the  wife  should  immediately  after  the 
death  of  the  two  sons  take  the  messuages  devised  to  them, 
because  the  Judges  could  not  make  cross  remainders  among 
three ;  and  that  for  that  reason  alone  they  had  determined 
that  the  wife  should  take  immediately  after  the  death  of  the  sons, 
because  there  was  no  other  to  take.  Lea,  Ch.  J.  thought 
otherwise,  because  the  question  arose  on  a  will,  and  it  was  not 
the  testator's  intent  to  prefer  ihefernc  as  long  as  he  had  issue  of 
his  body.  This  intent  appeared  by  the  word  "  all  *' :  the  words 
of  the  devise  being  these :  that  if  all  his  said  children  should 
depart  this  life  without  issue,  then  his  messuages  should  remain 
and  be  to  Margery  his  wife  and  her  heirs.    But  the  Court, 

3  c  2 
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Dob  den.,    been  laid  on  the  word  '*  respectively  "  by  Judges  of  great  name. 
t,.  How  the  use  of  that  word  could  make  any  difference  in  construing 

Webb.  j-j^^  meaning  of  the  testator,  it  is  difficult  to  discover ;  for  if  the 
word  is  omitted,  the  sense  continues  the  same :  a  devise  to  two 
as  tenants  in  common,  and  to  the  heirs  of  their  bodies,  must 
necessarily  mean,  to  the  heirs  of  their  respective  bodies.  And 
yet  the  case  of  Phipard  v.  Mansfield,  at  the  time  when  it  was 
adjudged,  was  considered  by  many  lawyers  as  a  very  strong 
determination. 

Hkath,  J. : 

I  am  for  adhering  to  the  modern  decisions,  as  being  most 

agreeable  to  reason  and  good  sense.     Great  uncertainty  would 

L  '239  ]       be  introduced  by  overturning  *them ;  and  it  is  of  the  utmost 

importance  that  the  rules  of  law  affecting  the  disposition  of  real 

property  should  be  known  and  certain. 

Lawbence,  J. : 

Lord  Kenyon  in  the  case  of  Watson  v.  Foxon,  and  Lord 
Mansfield  in  that  of  Wright  v.  Holford,  declared  that  they 
could  not  understand  what  Lord  Hardwicee  meant  by  relying  on 
the  word  "respective."  Li  the  case  of  Roe  v.  Clayton,  6  East,  628, 
which  has  not  been  cited,  the  word  * '  respective  "  was  not  introduced 
into  the  devise,  but  the  Court  determined  that  cross  remainders 
were  created,  principally  on  account  of  this  circumstance,  that 
it  was  a  devise  of  all  the  testator's  estate.  They  collected  from 
this,  that  it  was  the  testator's  design  that  it  should  all  go  over 
together.  In  the  present  case  the  testatrix,  by  referring  so 
frequently  to  the  same  moiety,  and  using  that  phrase  throughout 
the  will,  shews  that  she  meant  nothing  to  go  over,  unless  all 
went.  The  whole  was  to  pass  to  her  heirs  together.  It  there- 
fore must  have  been  the  intention  of  the  testatrix  to  create 
cross  remainders,  for  she  could  not  otherwise  effectuate  her 
object.  As  to  the  word  "respectively,"  the  cases  which  have 
founded  themselves  on  the  distinction  of  that  expression  must 
now  be  considered  as  having  been  overruled.  What  Lord 
Kenton  said  in  the  case  of  Watson  v.  Foxon,  merely  amounted 
to  this,  that  the  only  thing  necessary  in  order  to  imply  cross 
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remainders,  was  to  ascertain  the  intention  of  the  testator :  no     Dos  dem. 

tecnnical  words  are  required.  v. 

Wbbb. 

Ghambrb,  J. : 

I  am  of  the  same  opinion.  I  wonder,  as  my  Lord  does,  bow 
the  old  doctrine  ever  became  established.  The  oldest  case  is 
that  in  Dyer,  308  b,  and  there,  no  difficulty  was  found  in  giving 
cross  remainders  by  implication  among  five:  that  was  not  a 
stronger  case  than  this.  It  was  necessary  there,  in  order  *to  [•2i0] 
effectuate  the  testator's  apparent  intent,  that  all  the  tenants 
in  tail  should  take  by  cross  remainders.  So  here,  the  testatrix 
devises  over  the  remainder  of  all  her  moieties  to  her  daughters 
as  tenants  in  common,  and  the  heirs  of  their  bodies :  she  then 
gives  the  same  to  her  right  heirs ;  but  it  is  impossible  that  the 
whole  should  at  once  go  over  to  her  heir,  without  either 
devesting  estates  which  are  in  ease,  or  supposing,  what  is 
almost  impossible,  that  all  the  tenants  in  tail  should  die  at  one 
moment.     Therefore  cross  remainders  must  be  implied  here. 

Let  the  postea  be  delivered  to  the  defendant. 
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^^*'  (1  Taunt.  241-249.) 

[  241  ]  One  tenant  in  common  of  a  chattel  oannot  maintain  troyer  for  it 

against  his  companion,  unless  the  latter  have  so  disposed  of  it,  as  to 
render  it  impossible  that  the  plaintiff  should  oyer  take  and  use  it. 

The  conyersion  of  a  chattel  by  a  tenant  in  common  to  its  general  and 
profitable  application,  though  it  change  the  form  of  the  substance,  is  not 
such  a  destruction  of  the  subject-matter,  as  to  preyent  the  plaintiff 
from  taking  and  using  it  in  its  altered  state ;  therefore  it  creates  no 
right  of  action. 

Where  the  general  consent  of  the  persons  engaged  in  a  trade,  has 
established  certain  rules  for  the  conduct  of  that  trade,  it  is  not 
competent  for  any  number  of  indiyiduals  to  promulgate  a  contrary 
regulation. 

And  though  they  may  agree  amongst  themselyes  to  adopt  new  roles, 
they  cannot  thereby  depriye  one  who  has  not  assented  to  their  compact, 
of  the  benefit  of  the  old  rules,  as  against  themselyes. 

Though  it  be  a  trade  recently  established. 

More  especially  if  the  trade,  and  the  custom,  be  of  such  a  nature,  that 
the  subjects  of  seyeral  nations  partake  in  the  trade,  and  are  goyemed 
by  the  custom. 

By  the  custom  of  the  whale  fishery  among  the  Galapagos  islands,  be 
who  strikes  a  whale  with  a  loose  harpoon  is  entitled  to  receiye  half  the 
produce  from  him  who  kills  it. 

By  the  custom  of  the  Greenland  whale  fishery,  the  whale  belongs  to 
the  first  striker  only  so  long  as  his  harpoon  is  in  the  whale  and  under 
his  control.  { 

Trover  for  a  whale,  the  half  of  a  whale,  and  certain  quantities 
of  whale  flesh,  blubber,  oil,  spermaceti,  and  whalebone.  Upon 
the  trial  of  this  cause  at  Guildhall,  before  Mansfield,  Ch.  J.  at 
the  sittings  after  last  Michaelmas  Term,  it  appeared  that  the 
plaintiffs  were  the  owners  of  the  William  Fenningy  apd  the 
defendants  owners  of  the  Caencent,  both  being  ships  employed 
in  the  summer  of  the  y^r  1805,  in  the  southern  whale  fishery, 
among  the  Gallipagos  islands.  While  Luce,  the  captain  of  the 
plaintiff's  ship,  was  engaged  in  killing  a  whale,  he  struck 
another,  one  of  a  shoal,  with  a  harpoon  made  fast  by  a  short 
line  or  warp  to  a  small  buoy  called  a  droug.    The  wound  pro- 

t  Cited  by  Lord  Hatherley  (C.)  decision  upon  the  customs  of  the 

in  Jacobs  y.   Seward  (1872)  L.  B.  Greenland   whale   fishery    will    be 

5  H.  L.  464,  474,  41  L.  J.  C.  P.  221,  found  in  the  Scotch  case  of  Aberdeen 

27  L.  T.  185.— B.  0.  Arctic  Co.  v.  Sutter  (H.  L.    1862) 

I   An  important   discussion   and  4  Macqueen,  355, 6  L.  T.  229. — ^B.  C. 
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duced  the  usual  effect  of  this  weapon,  it  retarded  the  progress  of    Fbnninos 

the  fish,  by  causing  it  to  struggle  with  the  harpoon  for  a  con-        lord 

siderable  time,  while  its  companions 'escaped  into  the  oflBng;    ^^^^ville 

and  the  droug  floating  on  the  water  marked  its  course,  so  that  it 

was  with  the  more  certainty  *  pursued  by  Anthony,  the  master      [  0242  ] 

of  the  Caerwent,  who,  in  consequence  of  a  signal  made  to  him 

by  Luce,  followed  the  fish,  and  killed  it.    He  extracted  from  it 

the  oil  and  other  valuable  matter,  but  rendered  no  part  of  it  to 

the  plaintiffs.    Numerous  witnesses  deposed,  that  a  custom  had 

universally  prevailed  in  these  seas,  from  the  origin  of  the  fishery, 

until  within  a  few  years  past,  that  the  party  who  first  struck  the 

fish  with  the  droug  should  receive  one  half  of  it  from  the 

party  who  killed  it.    But  it  appeared  by  the  testimony  of  the 

defendant's  witnesses,  that  for  a  few  years  past,  since  1792, 

many  captains  of  the  ships  employed  among  the  Gallipagos 

Islands,  among  others,  one  American,  had  usually  agreed  that 

the  striking  a  fish  with  a  droug  should  not  entitle  the  striker  to 

a  share.    In  the  year  1805,  Anthony,  with  five  or  six  English 

captains,  of  whom  Luce  was  not  one,  had,  upon  their  arrival  at 

the  fishing  station,  acceded  to  these  terms.    The  defendant's 

counsel  contended  that  the  plaintiff  must  be  nonsuited,  because, 

according  to  his  own  claim,  he  was  tenant  in  common  with  the 

defendant :  but  on  account  of  the  testimony  of  one  witness,  who 

stated  that  the  person  who  first  struck  the  fish  was  entitled  to 

the  whole,  rendering  half  to  the  party  who  killed  it,  the  Chief 

Justice  left  the  case  to  the  jury,  who  found  that  by  the  custom 

the  plaintiff  was  entitled  to  half  the  fish,  and  gave  him  in 

damages  the  value  of  a  moiety. 

Shepherd,  Serjt.  had  in  a  former  Term  obtained  a  rule  nisi 
for  a  new  trial,  upon  the  ground  that  either  this  was  not  such  a 
custom  of  a  particular  trade  as  to  be  binding  in  law,  or,  if  there 
had  ever  been  such  a  custom,  the  verdict  was  contrary  to  the 
evidence  of  the  present  practice  of  the  fishery ;  and  the  dissent 
of  the  captains  now  frequenting  those  seas  remitted  all  the 
parties  to  their  common  law  right ;  which  was,  that  possession 
alone  confers  property  in  animals  ferce  natura,  and  that  the 
♦striking  with  a  missile  weapon  gives  no  property  in  them ;      [  •213  ] 
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Feknikgs    it  was  also  within  the  scope  of  Ms  rule  to  set  aside  the  verdict, 
Lord        ai^d  to  enter  a  nonsuit,  upon  the  ground  that  the  parties  being 
0--VI..K.  tenants  in  common  the  action  could  not  be  maintained. 

Best  and  Williams,  Serjts.  in  shewing  cause  against  the  new 
trial,  contended,  that  there  was  evidence  of  a  general  custom 
established  in  this  trade,  sufficient  to  make  it  obligatory  upon  all 
who  frequented  that  fishery.  In  the  Greenland  trade  the  custom 
indeed  is  the  reverse.  There  the  question  is,  whether  the  whale 
is  a  fast  fish  or  a  loose  fish  ;  unless  the  harpoon  is  in  the  whale, 
the  whale  fast  to  the  towing  line,  and  the  towing  line  attached  to 
the  boat,  the  first  harpooner  has  no  right ;  the  taker  always  has 
the  whale,  f  But  although  that  practice  differs  from  the  law 
established  in  these  islands,  the  numerous  cases  which  have  been 
decided  on  the  custom  of  the  Greenland  fishery  sufficiently  shew 
that  the  local  rule  is  binding  within  its  own  limits.  Although 
[  *244  J  this  custom  is  ^not  so  old  as  the  common  law,  yet  it  is  as  old  as 
the  trade  itself,  and  it  is  equally  binding  with  the  comparatively 
modern  custom  of  merchants,  which  postpones  the  payment  of  a 
bill  of  exchange  during  the  three  days  of  grace.  This  fishery  is 
not  confined  to  the  English ;  the  French,  Americans,  and  many 
other  nations  partake  in  it.  As  the  law  which  regulates  it, 
affects  the  subjects  of  so  many  different  nations,  it  may  become 
a  matter  of  treaty,  or  a  cause  of  warfare,  between  their  respec- 
tive Governments;   and  though,  like  many  other  customs  of 

t  York  Lent  Assizes,  1788.  Thurs-  to  it,  and  also  continues  in  the  power 

day,  March  13.  or  management  of  the  striker,  the 

whale  is  a  fast  fish:    and  though 

LrrriiEDALE  and  Others  v,  Scaith  during  that  time  struck  by  a  har- 

and  Others.  pooner  of  another  ship,  and  though 

In  an  action  of  trover  for  a  whale,  she  afterwards  breaks  from  the  first 
which  had  been  struck  first  by  an  harpoon,  but  continues  fast  to  the 
harpooner  of  the  plaintiff's  ship,  second,  the  second  harpoon  is  called 
and  afterwards  by  an  harpooner  of  a  friendly  harpoon,  and  the  fish  is 
the  defendant's,  the  counsel  on  both  the  property  of  the  first  striker,  and 
sides,  and  all  the  parties  concerned,  of  him  alone.  But  if  the  first  bar- 
agreed  the  law  to  be,  both  by  the  poon  or  line  breaks,  or  the  line 
custom  of  G^enland,  and  as  settled  attached  to  the  harpoon  is  not  in  Ihe 
by  former  determinations  at  Ghiild-  power  of  the  striker,  the  fish  is  a 
hall,  London,  as  follows.  loose  fish,  and  will  become  the  pro- 

'While  the  harpoon  remains  in  the  perty  of  any  other  person  who  strikes 

fish,  and  the  line  continues  attached  and  obtains  it. 
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trade,  it  had  its  commencement  in  the  practice  of  a  few,  it  is  not 
now  to  be  altered  by  any  other  than  the  supreme  authority.  It 
is  not,  therefore,  competent,  for  five  or  six  Englishmen  to 
legislate  for  all  their  fellow  subjects,  and  even  for  all  the  world. 
Even  if  it  had  happened  that  those  persons  and  the  plaintiff 
were  all  who  fished  there  in  that  season,  what  case  is  there, 
except  that  of  a  corporation,  so  constituted  by  law,  where  the 
act  of  a  majority  can  bind  the  minority?  But,  further,  the  very 
evidence  of  an  agreement  to  supersede  the  custom,  proves  the 
continuance  of  it ;  and  the  utmost  that  the  defendant  can  urge, 
is,  that  there  was  conflicting  testimony  as  to  any  conventional 
alteration  of  the  law,  upon  which  the  jury,  whose  proper  pro- 
vince it  is,  have  expressly  decided ;  that  the  old  custom  of  the 
trade  still  continues.  It  is  immaterial  whether  this- be  called  an 
universal  agreement  in  the  trade,  or  an  usage,  or  a  custom.  In 
a  recent  case,  Anacomb  v.  ShorCy  1  Taunt.  261,  Heath,  J.  said, 
''It  is  not  because  a  witness  calls  a  thing  a  right  or  a  custom, 
that  a  party  is  therefore  to  be  deprived  of  the  benefit  of  his 
testimony :  the  question  is,  What,  in  substance,  does  he  prove  ? '' 
If  it  be  necessary  to  consider  this  practice  as  in  the  nature  of  a 
law,  it  possesses  the  quality  so  essential  to  that  character,  of 
being  highly  reasonable;  for  all  the  witnesses  agreed,  that  he 
who  strikes  a  whale  with  a  droug  most  materially  contributes 
*to  the  taking  it.  But  it  is  not  necessary  to  shew  this ;  for  if  it 
be  considered  as  an  agreement,  there  is  clear  evidence  that  it 
has  been  universally  adopted  in  the  trade:  it  must  therefore 
remain  in  force,  unless  it  is  proved  that  a  subsequent  agreement, 
superseding  it,  has  been  adopted  by  the  plaintiff :  but  as  he  was 
not  a  party  to  the  agreement  of  the  few  other  adventurers,  his 
rights  cannot  be  affected  by  it.  As  to  the  second  point,  they 
contended,  that  the  cutting  up  the  whale  and  expressing  the  oil 
was  such  a  destruction  of  the  subject-matter  of  the  tenancy  in 
common,  as  would  enable  one  tenant  to  maintain  trover  against 
his  companion ;  and  in  support  of  this  proposition,  they  cited 
Bamardistone  v.  Chapman,  Bull.  N.  P.  34,  where  a  ship  was 
sent  to  the  West  Indies,  and  lost  in  a  storm,  and  the  question 
whether  this  were  not  a  destruction  by  the  defendant,  was  left  by 
Lord  King,  Ch.  J.  to  the  jury,  who  found  that  it  was.    But  the 


Fekkinos 

V, 
LOBD 

Grenvillr. 


[  *245  1 


764  X808.    C.  P.    1  TAUNT.  245—246.  [b-b. 

Fenkikob    destruction  of  the  subject-matter  is  only  by  way  of  example :  the 

LoBD        principle  upon  which  it  is  held  that  one  tenant  in  common  can- 

BEKviLLE.  j^^j.  g^^  jjjg  co-tenant,  is,  that  he  has  another  remedy,  namely, 

his  right  to  take  and  use  the  chattel  at  all  times  when  not 
actually  occupied  by  the  other;  but  this  right  ceases,  and  he 
can  no  longer  take  it,  and  consequently  his  right  of  action 
commences,  if  the  subject-matter  be  either  destroyed  or  changed. 
Though  one  tenant  in  common  may  take  the  olives,  wheat, 
or  grapes,  which  are  in  common,  he  cannot  take  the  oil,  flour^ 
or  wine,  which  his  companion  has  expressed  from  them,  for 
their  nature  is  altered.  So  if  grain  is  taken  and  made  into 
malt,  money  into  a  cup,  or  a  cup  into  money,  they  cannot  be 
re-taken.  Bro.  Ab.  161b,  Property,  28.  If  two  tenants  in 
common  be  of  a  dove-house,  and  one  destroy  the  old  doves, 
by  which  the  flight  is  wholly  lost,  the  other  shall  have  trespass. 
And  so  of  a  park,  if  he  destroy  aU  the  deer,  1  Go.  Litt.  200  a. 
[  *24C  ]  In  8  T.  E.  145,  Martin  v.  KnawUys,  where  a  ^tenant  in 
common  brought  case  in  the  nature  of  waste  against  his 
companion  for  cutting  down  trees.  Lord  Kenyon,  Ch.  J.  laid 
it  down  as  law,  that  if  one  tenant  in  common  misuse  that 
which  he  has  in  common  with  another,  he  is  answerable  to  the 
other  in  an  action,  as  for  a  misfeasance.  The  plaintiff  in  this 
case  is  entitled  to  the  possession  of  the  whale  in  specie,  either  to 
the  whole,  or  part ;  if  to  the  whole,  the  defendant  was  guilty  of 
a  tortious  conversion  in  cutting  it  up  and  using  it  as  his  own  ;  if 
to  a  part  only,  the  defendant  having  put  it  out  of  the  plaintiff's 
power  to  take  possession  of  it  in  its  original  state,  the  right  of 
action  accrues. 

Shepherd,  contra,  was  stopped  by  the  Court. 

Mansfield,  Gh.  J. : 

There  is  no  pretence  to  say  that  the  custom  proved  was  such 
that  the  owner  of  the  droug  should  have  the  whole  whale  subject 
to  the  claim  of  the  taker  for  a  moiety  of  the  proceeds ;  and  it 
would  be  very  inconvenient  if  it  were  so ;  for  the  fish  might 
often  be  killed  at  a  great  distance  from  the  vessel  of  the 
former.    This  is  an  action  of  trover,  founded  on  the  defendant's 
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taking  the  plaintiff's  property,  and  converting  it  to  his  own  use. 
According  to  the  custom  proved  for  the  plaintiff,  the  fish  belongs 
to  the  two  parties,  and  they  are  tenants  in  common  of  the 
whale.    It  is  admitted  that  the  taking  by  the  defendant,  and 
his  refusal  to  deliver,  is  no  misfeasance  in  a  tenant  in  common, 
and  does  not  give  a  right  of  action  :  can  it  then  be  contended, 
that  although  he  has  a  right  to  keep  the  whale,  he  has  not  a 
right    to  apply  it  to  the  only  purpose  which  can    make  it 
profitable  to  the  owners  ?    He  must  of  necessity  have  a  right  to 
do  that  which  is  requisite  for  the  preservation  of  the  chattel ; 
otherwise  it  becomes  good  for  nothing.    I  can  understand  why 
his  destroying  that  which  belongs  to  his  companion  should  give 
a  right  of  action,  *but  I  cannot  see  why  his  preserving  it  should 
have  the  same  effect.    If  the  authorities  cited  from  Brook  were 
applicable  here,  (which  they  are  not,  as  he  is  speaking  only  of 
sole  property,)  it  would  follow,  that  if  two  millers  are  partners, 
as  soon  as  one  of  them  grinds  wheat,  he  makes  it  his  sole 
property.    But  the  tenants  in  common  of  the  wheat  must  be 
tenants  in  common  of  the  flour.    And  so  the  tenants  in  common 
in  this  whale,  must  be  tenants  in  common  in  the  produce,  after 
it  is  converted  into  oil.     The  case  decided  by  Lord  Eino  pro- 
ceeded upon  the  principle  that  there  was  a  destruction  of  the 
subject-matter;    and  upon  that  ground  it  was  held  that  the 
action  might  be  maintained.     It  would  be  difficult   for  the 
defendant  to  get  rid  of  the  merits  of  the  plaintiff's  case,  though 
a  considerable  degree  of  doubt  might  be  created  by  the  change 
of  practice  in  the  trade ;  but  it  is  unnecessary  to  decide  that 
question. 


Fkkxinos 
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Heath,  J. : 

I  am  of  the  same  opinion.  It  is  admitted  that  the  refusal  to 
deliver,  is  in  this  case  no  evidence  of  a  tortious  conversion.  Is 
there  then  any  subsequent  tortious  conversion  ?  The  law  is  well 
laid  down  in  Martin  v.  KnowUySy  that  a  tenant  in  common  may 
make  any  fair  profit  of  the  chattel,  but  if  he  makes  an  improper 
use  of  the  property,  it  is  actionable.  In  this  case  there  is 
Another  remedy ;  and  the  plaintiff  may  pursue  it. 
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FfiXNiNos     Lawbence,  J.  : 
Lord  I  am  of  the  same  opinion.  I  collect  from  his  Lordship's  notes 

a  REN  VI  IiIaK 

that  he  who  struck  with  the  droug  is  entitled  to  half ;  as  some 
witnesses  say,  to  half  the  oil ;  as  others  to  half  the  blabber ;  and 
since  there  is  a  tenancy  in  common,  one  tenant  cannot  sae  the 
other.  Bat  it  is  said,  if  the  one  party  is  entitled  at  the  time  the 
whale  is  killed,  the  other  cannot  change  the  form  of  the  property, 
thoagh  it  tends  to  preserve  the  thing  itself;  and  that  the 
[  *2'i8  ]  changing  it  is  a  tortious  conversion  :  *but  no  case  has  been  cited 
which  warrants  this  position.  The  only  case  of  trover  broaght  by 
a  tenant  in  common,  is  that  which  was  tried  before  Lord  King, 
where  the  jury  found  that  the  defendant  had  destroyed  the 
property.  But  that  is  not  the  case  here.  The  whale  is  killed  at 
sea ;  and  the  only  thing  to  be  done  with  it,  is,  to  convert  it  into 
oil.  The  defendant  has  done  that  which  is  for  the  benefit  of  all 
parties.  They  are  tenants  in  common  of  the  produce,  just  as 
they  were  of  the  whale;  and  consequently  the  action  is  not 
maintainable. 

Chambrb,  J. : 

I  should  have  been  very  unwilling  to  grant  a  new  trial,  if  the 
only  question  had  been  on  the  custom.  There  must  of  neces- 
sity be  a  custom  in  these  things  to  govern  the  subjects  of 
England  as  well  amongst  themselves,  as  in  their  intercourse 
with  the  subjects  of  other  countries.  The  usage  of  Greenland  is 
held  to  be  obligatory  not  only  as  between  British  subjects,  but 
as  between  them  and  all  other  nations.  I  remember  the  first 
case  upon  that  usage,  which  was  tried  before  Lord  Mansfield, 
who  was  clear,  that  every  person  was  bound  by  it,  and  said,  that 
were  it  not  for  such  a  custom,  there  must  be  a  sort  of  w^arfare 
perpetually  subsisting  between  the  adventurers ;  and  he  held  it 
strongly  binding,  from  the  circumstance  of  its  extending  to 
different  nations.  The  same  necessity  must  prevail  in  the  South 
Seas,  although  the  fishery  has  not  been  so  long  in  use,  in  order 
to  regulate  our  intercourse  with  the  French,  Americans,  and 
others  who  resort  thither.  A  few  persons  may  by  compact 
among  themselves  for  a  particular  season,  renounce  any 
advantages,  and  subject  themselves  to  any  disadvantages  that  they 
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please ;  and  this  would  bind  all  those  who  assented  to  it :  but 

Luce  was  no  party  to  this  compact.     Upon  the  second  point  I 

entertain  no  doubt.   The  demand  which  is  supposed  to  have  been 

made  by  *the  plaintiff,  for  an  actual  division,  was  not  proved ; 

and  if  such  a  demand  had  been  made,  an  instantaneous  division 

was  impracticable,  on  account  of  the  bulk  of  the  animal.     The 

practice  in  the  fishery  is  to  preserve  that  which  is  valuable,  and 

throw  away  that  which  is  useless;    for  which  purpose  it  is 

necessary  first  to  cut   up  the  fish.     There  are  cases  which 

establish  the  principle  that  one  tenant  in  common  cannot  recover 

for  a  chattel  in  trover  against  his  companion,  without  first 

proving  a  destruction  of    the  chattel,   or  something  that    is 

equivalent  to  it.     There  must  be  that  which  amounts,  as  it 

were,  to  an  ouster,  so  that  a  tenant  in  common  who  commits  it, 

cannot  account.     Nothing  of  that  sort  subsists  here.    There  are 

many  older  cases  than  those  which  have  been  cited,  but  there  is 

none  in  which  an  action  has  been  maintained  without  proof  of  a 

destruction. 

Rule  absolute  to  enter  a  nonsuit. 


Fenkings 

r. 

Lord 

GREyVILLE. 

[  ♦249  ] 


DOE,  ON  THE  Demise  of  SARAH  THWAITE8,  MAT- 
THEW NEED  AND  MAEGAEET  ANN  his  Wifk, 
AND  THOMAS  THOMASON,  v.  JOHN  OVEE, 
ANN  AEMSTEONG  Widow,  WILLIAM  GEOEGE 
BATES,  AND  WILLIAM  GAZELEY.t 

(1  Taunt.  263—270.) 

Under  a  devise  of  freehold  property  to  '*  the  relations  on  my  side,"  all 
those  shall  take  who  would  be  entitled  to  personal  estate  under  th(< 
Statute  of  Distributions. 

As  well  in  the  maternal,  as  in  the  paternal  line. 

And  the  devise  speaks,  at  the  time  of  the  testator's  death,  not  at  tht^ 
time  of  framing  the  devise. 

Therefore  one,  who  was  related  in  equal  degree  at  the  time  of  making 
the  will,  having  died  before  the  testator,  leaving  a  son,  the  son  was  held 
not  entitled  to  a  share,  as  a  relation. 

This  was  an  ejectment  for  certain  messuages  in  Middlesex, 
tried  before  Mansfield,  Ch.  J.  at  the  sittings  after  last  Hilary 

t  Cited  in   judgment,   Picken  v.      48  L.  J.  Ch.  150,  39  L.  T.  531.— 
MaUhews  (1878)  10  Ch.  D.  264,  268,      R.  C. 


1808. 
May  30. 


r  o/! 
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Dor  dem.     Term  at  Westminster,  when  the  jury  fomid  a  verdict  for  the 

Xbtwaitiss 

•Dd  othen    plftintifif  for  two-thirds  of  the  premises,  subject  to  the  opinion  of 
O^B       ^^^  Court  upon  the  question,  whether  the  plaintiff's  lessors  were 

and  Otben.    entitled  to  any  and  what  proportion  of  them,  under  the  circum- 
stances of  the  following  case. 

Thomas  Cox,  being  seised  in  fee  of  the  premises,  as  a  purchaser 
thereof,  by  his  will  duly  attested,  ''  devised  and  bequeathed  all  such 
property  as  he  should  be  possessed  of  at  his  decease,  (except  his 
freehold  estates,)  to  his  wife  Mary  Cox  as  to  be  her  sole  property. 
And  he  gave  to  her  all  his  freehold  estates  during  her  natural 
life,  and  at  her  decease  to  be  equally  divided  amongst  the 
relations  on  his  side.    And  he  did  at  present  desire  his  wife  to 
give  to  his  nearest  relation  on  his  side -five  pounds,  to  be  paid  to 
r  *264  ]      him  by  her  soon  after  his  decease."    The  testator  died,  ^leaving 
his  widow  surviving  him,  and  his  nearest  relations,  three  first 
cousins,  viz.  Mrs.  Barrett  his  father's   sister's  daughter,  and 
Aynsworth  Thwaites,  and  Ann  Thwaites,  his  mother's  brother's 
children.    The  two  latter  died  during  the  life  estate  of  the 
testator's  widow.    TVhen  the  testator  died,  his  heirs  at  law  were 
Mrs.  Barrett  and  John  Gifford,  Mrs.  Barrett's  sister's  son: 
Sarah  Thwaites  and  Margaret  Ann  Need,  two  of  the  lessors,  were 
the  heirs  at  law  of  Aynsworth  Thwaites ;  and  Thomas  Thomason, 
the  other  lessor,  was  the  heir  at  law  of  Ann  Thwaites. 

[The  case  having  been  argued  and  the  Court  having  taken 
time  for  consideration :] 

[  269  ]       Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

(After  referring  to  the  language  of  the  will,)  Perhaps  the 
strongest  argument  against  the  devise,  is,  that  it  is  oncertain. 
The  question  here  turns  upon  the  expression  **  relations  on  my 
side  " :  the  testator  has  not  in  this  passage  said  **  my  nearest 
relations."  In  another  part  he  gives  five  pounds  to  his  nearest 
relation.  The  state  of  the  family  does  not  throw  much  light 
upon  this  latter  clause;  but  we  may  guess  that  he  meant 
Aynsworth  Thwaites,  who  was  his  nearest  male  relation.  If  in 
the  latter  part  he  meant  him,  the  word  ''nearest"  equaUj 
a^  plies  to  the  other  maternal  cousin  in  the  same  degree,  who  is 
one  of  the  lessors  of  the  plaintiff,  which  is  an  argument  against 
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rejecting  the  maternal  line.     Now  although  relation  is  a  word  of 
very  vague  and  general  import,  yet  it  has  obtained  a  certain 
degree  of  ascertained  meaning  in  the  courts  where  questions  of 
this  sort  have  arisen  with  respect  to  personal  property  ;  that  is, 
it  means  those  who  are  entitled  to  take  as  relations  under  the 
Statute  of  Distributions.    This  rule  of  interpretation  has  been 
adopted  to  control  the[]more  extensive  and  lax  sense  of  the  word. 
The  term  then  having  obtained  this  construction  in  courts  of 
equity,  I  do  not  see  why  it  should  not  obtain  the  same  construc- 
tion in  courts  of  law ;  and  if  so,  the  consequence  is  clear,  that 
the  three  first  cousins  who  were  living  at  the  time  of  the  testator's 
death,  are  entitled  to  take.     Pyot  v.  Pyot,^  is  a  strong  case,  and 
goes  to  a  length  which  rather  startled  me  at  first.    I  did  not 
before  know  that  relation  was  tiomen  multitudinis,  and  to  be 
applied  to  kindred  in  the  plural  as  well  as  in  the  singular,  but 
Lord  Hardwigkb  says  it  is.    There  is  no  difference  between  that 
case  and  this,  except  that  there  the  will  distributed  personal 
as  well  as  real  property.    Adopting  this  sense  of  the  word,  I 
neither  see  any  other  persons  who  are  entitled  to  take,  nor  such 
a  ^degree  of  uncertainty  as  to  prevent  the  devise  from  taking 
effect.    The  words  *'  on  my  side,"  cannot  exclude  the  maternal 
relations,  for  it  is  impossible  to  contend  that  the  mother  is  not 
as  nearly  related  to  the  devisor,  and  as  much  on  his  side,  as  the 
father  and  the  paternal  relations.    In  respect  to  the  proportion 
which  the  plaintiff  is  to  recover,  the  devise  speaks  at  the  time  of 
the  testator's  death  :  there  are  cases  where  estates  have  passed 
away  from  the  children  of  the  eldest  son.   Suppose  a  devise  to  A. 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male  ;  if  the 
first  son  of  A.  dies  in  the  testator's  lifetime,  his  son  cannot  take. 
Various  reasons  have   been  given  why  after-purchased  estates 
should  not  pass  by  a  devise,  but  I  do  not  understand  that  the 
true  reason  is,  because  the  devise  is  supposed  to  speak  at  the 
time  when  it  is  penned.    Lord  Mansfield  said,  a  will  was  an 
appointment  to  uses,  and  therefore  could  not  operate  on  that 
which  was  not  then  in  seisin.    John  Gifford  is  not  entitled  to 
any  share,  he  is  too  remote,  and  the  verdict  must  stand  for 
two-thirds  of  the  premiseB.  p^,^^  ^  ^^  ^^„^^ 

t  1  Yes.  Sen.  336. 
B.K. — ^VOL.  IX.  8  D 


Doe  dem. 
Thwaitbs 
and  Others 
r. 
Over 
and  Others. 
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1808.  BALLARD  v.  DYSON.f 

'^^^'  (1  Taunt.  279—288.) 

[  279  ]  Evidence  of  a  prescriptiTe  riglit  of  way  for  all  manner  of  caniageB 

does  not  necessarily  prove  a  riglit  of  way  for  all  manner  of  cattle. 

But  it  is  evidence  of  a  drift  way,  for  the  jury  to  consider,  together 
with  the  other  evidence. 

The  extent  of  the  usage  is  evidence  of  a  right  only  commensurate 
with  the  user.    By  three  against  Cbakbre,  J. 

User  of  a  way  for  carriages  and  hogs  is  prtmd  facie  evidence  of  a  right 
of  way  for  all  cattle,  and  the  onus  of  proving  the  restriction  lies  on  the 
grantor.    Per  Chambre,  J.,  against  three. 

Whether  a  way  of  necessity  is  commensurate  only  with  the  use  to 
which  the  premises  are  applied  at  the  time  of  the  conveyance,  or  with 
all  uses  to  which  they  may  be  converted  afterwards,  qtuere. 

In  replevin  the  defendant  avowed  taking  a  heifer  damage 
feasant.  The  plaintiff  pleaded  a  right  of  way  to  pass  and  repass 
with  cattle  from  a  pablic  street  through  and  along  a  certain  yard 
and  way  adjoining  to  the  said  place,  in  which,  &c.  towards  and 
unto  certain  premises  in  his  own  occupation,  as  appurtenant 
thereto,  at  all  times,  1.  by  prescription ;  2.  by  a  grant  from  a 
person  in  whom  he  supposed  the  seisin  in  fee,  as  well  of  the 
yard  and  way,  as  of  the  plaintiff's  premises,  to  have  been  united. 
The  defendant,  in  his  replication,  took  issue  upon  these  rights  of 
way.  Upon  the  trial  of  this  cause,  at  Hertford  Summer  Assize?, 
1807,  before  Mansfield,  Gh.  J.,  it  appeared  that  the  plaintiff's 
building  had  anciently  been  a  bam,  but  had  not  been  used  as 
such  for  a  great  many  years ;  that  the  folding  doors  of  it  opened 
not  to  the  plaintiff's  yard,  but  to  a  highway ;  for  many  years  it 
had  been  converted  to  the  purposes  of  a  stable  ;  the  last  preced- 
ing occupier,  who  was  a  pork-butcher,  had  used  it  as  a  slaughter- 
house for  slaughtering  his  hogs,  and  the  present  occupier,  who 
was  a  butcher,  used  it  as  a  slaughter-house  for  slaughtering  oxen. 

The  yard  in  question,  along  which  the  right  of  way  to  these 
premises  was  claimed,  was  a  narrow  passage,  bounded  by  a  row 
of  houses  on  each  side,  the  doors  of  which  opened  into  it :  when 

t  As  to  the  extent  of  prescriptive  N.  S.  679.  And  as  to  an  implied 
right  acquired  by  user  of  a  way  to  a  right  of  way  for  the  neoessaiy  pur- 
farm  across  a  common,  see  Wimble^  poses  of  a  fnunt,  see  Serff  v.  Adm 
don,  &c.  Conservators  v.  Dixon  {The  Local  Board  (1886)  31  Ch.  D.  679. 55 
Cmsar's  Camp  case,  C.  A.  1875),  1  L.  J.  Ch.  569,  54  L.  T.  379.— B,  C. 
Ch.  D.  362, 45  L.  J.  Ch.  353, 35  L.  T. 
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a  cart  and  horse  was  driven  through  it,  the  foot-passengers  oould     Ballaed 
not  pass  the  carriage,  but  were  compelled,  on  account  of  the  nar-       dtbon. 
rowness,  to  retreat  into  the  houses ;  and  they  would  be  exposed  to 
considerable  danger  if  they  were  to  meet  homed  cattle  driven 
through  it.    It  was  in  *evidence  that  the  preceding  occupier  had      [  *^^  3 
been  accustomed  to  drive  fat  hogs  that  way  to  his  slaughter- 
house ;  and  that  the  plaintiff  had  been  accustomed  to  drive  a 
cart,  the  only  carriage  which  he  possessed,  usually  drawn  by  a 
horse,  but  in  one  or  two  instances  by  an  ox,  along  this  passage 
to  this  bam,  where  he  kept  his  cart ;  there  was  then  no  other 
way  to  it.    He  had  lately  begun  to  drive  fat  oxen  that  way  to 
the  premises  for  the  purpose  of  killing  them  there ;  but  there 
was  no  evidence  of  any  other  user  than  this  of  the  way  for  cattle. 
No  deed  of  grant  was  produced.     The  defendant  produced  no 
evidence  that  he  had  ever  interrupted  the  occupiers  of  the  plain- 
tiff's premises  in  driving  cattle  there,  nor  that  they  had  been 
usually  possessed  of  homed  cattle  which  had  not  been  driven 
that  way ;  he  admitted  that  there  was  sufiBcient  evidence  of  a 
right  of  way  for  all  manner  of  carriages.    It  did  not  appear  at 
what  period  the  houses  adjoining  the  way  had  been  built.    Best, 
Serjt.,  for  the  plaintiff,  contended  that  a  way  for  all  manner  of 
carriages  necessarily  included  a  right  of  way  for  all  manner  of 
cattle;  and  therefore  proved  the  prescription.    Mansfield,  Ch.  J. 
told  the  jury,  that  inasmuch  as  this  was  a  private,  and  not  a 
public  way,  they  were  not  to  conclude  that  a  man  might  not     • 
grant  a  right  of  way  to  pass  with  horses  and  carts,  and  yet  pre- 
clude the  grantee  from  passing  with  all  manner  of  cattle,  and  the 
degree  of  inconvenience  which  would  attend  the  larger  grant  in 
this  case,  furnished  an  argument  against  the  probability  of  it. 
He  directed  them,  therefore,  to  say  whether  there  was  sufficient 
evidence  of  a  right  of  way  to  drive  cattle  loose,  or  whether  they 
would  consider  the  grant  or  prescription  as  only  co-extensive 
with  the  use  that  had  been  made  of  it.     The  jury  found  a  verdict 
for  the  defendant. 

Best,  Serjt.  having  in  Michaelmas  Term  last  obtained  a  rule 
nisi  for  a  new  trial, 

[The  rule  was  argued  and  the  Court  too\  time  for  considera- 
tion.] 

3  D  2 
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Ballabd  Mansfield,  Ch.  J.,  having  adverted  to  the  facts  of  the  case,  ob- 
Dtsok.  served  that  in  general  a  public  highway  is  open  to  cattle,  though 
[  283  ]  it  may  be  so  unfrequented  that  no  one  has  seen  an  instance  of 
their  going  there ;  but  the  presumption  would  be  for  cattle  as 
well  as  carriages,  otherwise  cattle  could  not  be  driven  from  one 
part  of  the  kingdom  to  another..  The  authority  cited  from  Haw- 
kins! only  refers  to  Co.  Litt.,  and  the  passage  in  Co.  Litt.  does 
not  prove  that  Lord  Coke  was  of  opinion  that  in  the  case  of  a 
private  way,  which  must  originate  in  a  grant,  of  which,  the 
grant  itself  being  lost,  usage  alone  indicates  the  extent,  evidence 
of  a  limited  user  could  not  be  received  to  restrict  the  usual  im- 
port of  the  grant.  The  general  description  given  by  Lord  Coke 
does  not  seem  to  touch  the  question.  He  refers  to  Bracton,  lib.  4, 
[♦284]  fol.  232,  *who  only  says,  "there  are  iter,  actus, jBLnd  via;  but 
says  not  a  word  to  explain  the  meaning  of  either,  or  the  differ- 
ence between  them.  Nor  can  I  find  in  any  of  the  books,  nor 
even  in  any  Nisi  Prius  case,  any  decision  that  throws  light  upon 
the  subject.  A  parson  has  the  via  or  aditm  over  a  farm  with 
carts  to  bring  home  his  tithe,  but  he  can  use  it  for  no  other  pur- 
pose. I  have  always  considered  it  as  a  matter  of  evidence,  and  a 
proper  question  for  a  jury,  to  find  whether  a  right  of  way  for 
cattle  is  to  be  presumed  from  the  usage  proved  of  a  cart-way. 
Consequently,  although  in  certain  cases  a  general  way  for  car- 
riages may  be  good  e^ddence,  from  which  a  jury  may  infer  a 
right  of  this  kind,  yet  it  is  only  evidence  ;  and  they  are  to  com- 
pare thQ  reasons  which  they  have  for  forming  an  opinion  on 
either  side.  As  well  at  the  trial,  as  since,  I  have  thought  that 
there  might  often  be  good  reasons  why  a  man  should  grant  a 
right  of  carriage-way,  and  yet  no  way  for  cattle.  That  would  be 
the  case  where  a  person  who  lived'  next  to  a  mews  in  London, 
should  let  a  part  of  his  own  stable  with  a  right  of  carriage-way 
to  it,  which  could  be  used  with  very  little,  if  any,  inconvenience 
to  himself ;  yet  there  it  would  be  a  monstrous  inference  to  con- 
clude that,  if  a  butcher  could  establish  a  slaughter-house  at  the 
inner  end  of  the  mews,  without  being  indictable  for  a  nuisance,  he 
might  therefore  drive  horned  cattle  to  it,  which  would  be  an  intoler- 
able annoyance  to  the  grantor.  So  cases  may  exist  of  a  grant  of 
land,  where,  from  the  nature  of  the  premises,  permission  must  be 

t  1  Hawk.    B.  1,  ch.  76  (as  to  via,  iter,  adus). 


▼OL.IX.]  1808.    C.  P.     1  TAUNT.  284—285.  773 

given  to  drive  a  cart  to  bring  corn  or  the  like,  and  that  right  Ballaxd 
might  be  exercised  without  any  inconvenience  to  the  grantor ;  dtboit. 
but  it  does  not  follow  that  cattle  may  be  driven  there.  The  in- 
convenience in  this  case  is  a  strong  argument  against  the  proba- 
bility of  the  larger  grant.  The  defendant  was  the  proprietor  of 
all  these  houses.  My  brother  Chambrb  mentioned  the  case  of  a 
public  way,  restricted  to  carriages  *only,  in  which  some  public  [  *285  } 
notice  was  affixed  to  caution  the  public  that  there  was  no  drift- 
way, and  thought  that  the  absence  of  such  notice  in  this  case 
was  an  argument  agamst  the  probability  of  the  restricted  grant. 
This  notice  might  be  requisite  in  a  public  way,  but  in  a  private 
way,  out  of  which  cattle  were  excepted,  the  grantor  might  reason- 
ably  think  it  unnecessary  to  give  his  grantee  notice  of  that,  of 
which  he  must  already  be  conusant ;  he  might  justly  suppose 
that  the  grantee  knowing  the  nature  of  his  right,  would  not 
attempt  to  use  the  way  otherwise  than  according  to  his  grant. 
I  can  find  no  case  in  which  it  has  been  decided  that  a  carriage- 
way necessarily  implies  a  drift- way,  though  it  appears  sometimes 
to  have  been  taken  for  granted.  I  speak  with  doubt,  because  my 
brother  Ghambre  is  of  a  diifferent  opinion,  but  I  incline  to  hold 
that  the  verdict  ought  not  to  be  disturbed. 

Heath,  J. : 

This  is  a  prescription  for  a  way  for  cattle,  and  a  carriage-way 
is  proved.  A  carriage-way  will  comprehend  a  horse- way,  but  not 
a  drift- way.  All  prescriptions  are  stricti  juris.  Some  prescrip- 
tions are  for  a  way  to  market,  others  for  a  way  to  church,  and  in 
the  ancient  entries,  both  in  Bastal  and  Clift,  the  pleadings  are 
very  particular  in  stating  their  claims.  In  Eastal,  tit.  Qmd  per- 
mittat,  the  distinction  is  clearly  seen.  Sometimes  there  is  a  car- 
riage-way qualified.  One  claim  is  remarkable,  fugare  quculrajinta 
averia.  The  usage  then  in  this  case,  is  evidence  of  a  very  differ- 
ent grant  from  that  which  is  claimed,  namely,  to  drive  fat  oxen ; 
animals  dangerous  in  their  nature,  and  which  there  might  be 
very  good  reason  to  except  out  of  a  grant  of  a  way  through  a 
closely  inhabited  neighbourhood.  The  jury  having  heard  the 
evidence,  and  formed  their  opinion  upon  it,  I  am  not  prepared  to 
say  that  the  verdict  shall  not  stand. 
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Ballabd     Ladtbence,  J. : 

Dtbok.  I  should  have  been  as  well  satisfied  if  the  verdict  had  been  the 

r  286  ]  other  way,  but  as  the  jury  have  decided  upon  the  evidence,  I  am 
unwilling  to  disturb  their  verdict.  This  is  the  case  of  a  prescrip- 
tive private  way,  which  presumes  a  grant :  the  question  then  is, 
What  was  the  grant  in  this  case  ?  That  is  to  be  collected  from 
the  use  ;  for  it  is  to  be  presumed  that  the  use  has  been  accord- 
ing to  the  grant.  A  grant  of  a  carriage-way  has  not  always  been 
taken  to  include  a  drift- way.  In  the  entries  are  cases  of  pre- 
scription, not  for  carriages  only,  but  for  cattle  also.  Co.  Ent.  5, 
6.  Quod  permittat  ad  carriandum  et  recarriandum  blada,  foenum, 
et  fimum,  ac  omnia  alia  necessaria  sua,  cum  carris  et  carectis 
suis,  et  ad  f ugandum  omnia  et  omnimoda  averia  sua.  The  per- 
son who  drew  that  entry  certainly  did  not  conclude  that  a  car- 
riage-way included  a  drift  way  for  cattle.  The  use  proved  here, 
is  of  a  carriage-way :  the  grant  is  not  shewn,  and  the  extent  of 
it  can  only  be  known  from  the  use.  If  the  use  had  been  con- 
fined to  a  carriage-way,  I  should  have  had  no  difficulty  whatever 
in  saying  that  it  afforded  no  evidence  of  a  way  for  horned  cattle; 
for  till  they  were  driven  there,  no  opposition  could  be  made,  nor 
the  limitation  of  the  right  shewn ;  but  pigs  have  been  driven  that 
way,  and  stress  is  laid  upon  this  circumstance.  That  then  may 
be  good  proof  of  a  right  to  drive  pigs  that  way,  but  the  user  of 
the  way  for  pigs  is  not  proof  of  a  right  of  way  for  oxen.  The 
grantor  might  well  consider  what  animals  it  was  proper  to  admit, 
and  what  not.  The  place  is  very  narrow,  and  full  of  inhabitants. 
There  is  no  danger  from  pigs,  and  carriages  always  have  some 
one  to  conduct  them.  Cattle  may  do  harm,  and  passengers  can- 
not always  get  out  of  their  way,  but  if  the  cattle  are  driven  for- 
ward, serious  injury  may  be  done.  The  nature  of  the  place, 
therefore,  may  probably  have  suggested  a  limitation  of  the  grant. 

[  2S7  J       Chambrb,  J. : 

I  think  there  ought  to  be  a  new  trial ;  for  all  the  evidence  was 
on  one  side,  and  the  verdict  went  against  the  evidence-  I  never 
thought  that  a  carriage-way  necessarily  included  a  drift- way; 
but  I  think  it  is  prima  facie  evidence,  and  strong  presomptive 
evidence,  of  the  grant  of  a  drift- way.     Undoubtedly  a  person 
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may  restrict  his  grant  as  he  pleases,  and  when  he  has  so  limited      Ballabd 
it,  the  pleadings  mast  be  adapted  to  the  particular  grant ;  which       Btson. 
accounts  for  the  variety  in  the  entries.    But  it  rests  with  the 
grantor  to  prove  the  restriction  of  the  grant ;  otherwise  it  must 
be  intended  to  be  of  the  usual  extent.    This  inconvenience  in- 
deed may  occur  from  such  a  determination,  that  if  the  evidence 
be  lost,  the  grantor  may  lose  the  benefit  of  his  restriction,  but  he 
may,  and  ought  to  preserve  the  evidence  of  the  restriction ;  and 
the  inconvenience  would  be  of  small  extent ;  for  I  believe  the 
cases  are  very  few  where  a  carriage-way  has  not  been  accom- 
panied with  this  right :  there  seems  to  be  almost  a  necessity  for 
including  it.     The  grantee  may  send  back  his  horses  without 
his  carriage.    He  may  draw  his  carriage  with  oxen ;  and  the 
oxen,  as  well  as  the  horses,  must  be  driven  back  loose  to  pasture. 
There  is  strong  presumptive  evidence  then  of  a  drift- way.    If  the 
burthen  of  the  proof  lies  on  the  tertenant,  it  certainly  is  possible 
that  he  may  lose  the  right  of  restraining  the  way  ;  but  for  one 
case  where  the  evidence  has  been  lost,  and  would  be  supplied  by 
this  decision,  there  will  be  a  thousand  cases  where  a  restriction 
will  be  created  that  did  not  exist  in  the  original  grant.    I  fear 
these  rights  of  way  will  be  very  much  narrowed,  if  they  are  to  be 
confined  to  such  actual  use  of  them  as  can  be  proved.     The  man- 
ner of  using  a  way  may  vary  from  time  to  time.    I  think  the 
proof  of  driving  hogs  is  an  important  circumstance,  and  very 
strong  evidence  of  a  grant  of  way  for  cattle.     According  to  the 
♦doctrine  contended  for,  it  would  be  necessary  to  drive  every       [  ♦288  ] 
species  of  cattle  in  order  to  preserve  the  right  of  passing  with 
that  species.    If  a  man  had  a  little  field  where  cows  had  not 
usually  been  pastured,  it  would  be  monstrous  that  he  therefore 
should  not  drive  his  cow  to  it.     Suppose  any  new  species  of 
cattle  is  introduced  into  the  country,  shall  the  grantees  of  private 
ways  have  no  passage  for  them  to  their  lands  ?    Is  it  to  be  con- 
tended, for  instance,  that  no  ancient  private  way  in  the  kingdom 
can  be  used  for  Spanish  sheep?    Much  of  the  argument  has 
been  built  upon  these  being  horned  cattle.    Many  breeds  of  kine 
have  no  horns,  may  the  grantee  drive  those  ?    As  to  the  argu- 
ment that  the  inconvenience  of  such  an  use  amounts  to  a  nui- 
sance, nothing  of  that  sort  appears.    The  grantee  has  constantly 
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driven  all  the  carriages,  and  all  the  cattle  that  he  had.     This  is 

a  claim  by  prescription,  which  imports  great  antiquity,  and  it 

does  not  appear  how  wide  the  way  was  at  the  time  of  the  original 

grant,  and  how  much  the  houses  have  encroached  on  it  long 

since,  but  those  encroachments  cannot  deprive  the  grantee  of  his 

ancient  right  of  way. 

Rule  discharged. 


1S08. 
Hay  SO. 

[300] 


CHEISTT  V.  EOW.t 

(1  Taunt.  300—316.) 

If  a  ship  freighted  to  H.  is  prevented  by  restraints  of  prince  from 
arriving,  and  the  consignees  direct  the  master  to  deliver  the  cargo  at  G. 
and  accept  it  there,  he  may  maintain  assumpsit  upon  an  implied 
contract  to  pay  freight  pro  ratd  itinfris. 

And  if  the  master  be  prevented  by  the  default  of  the  consignees  or 
restraints  of  princes  from  delivering  the  whole  cargo  there,  be  bIuJI  be 
entitled  to  freight  pro  ratd  for  the  part  delivered. 

If  a  ship  be  freighted  on  a  single  voyage  outwards,  and  be  prevented 
from  delivering  her  cargo,  aemble  that  she  shall  be  entitled  to  receive 
from  the  owner  of  the  cargo,  freight  for  bringing  it  back. 

And  demurrage  from  the  time  of  her  arrival  at  the  port  of  loading^ 
and  notice,  till  the  owner  receives  the  cargo,  or  the  master  has  had  time 
to  discharge  it,  if  abandoned  by  the  owner. 

And  that  the  master  would  not  be  entitled,  upon  losing  the  delivery^ 
to  cast  away  the  residue  of  the  cargo. 

If  the  master  signs  a  bill  of  lading,  expressing  that  upon  delivery  of 
the  cargo  freight  is  to  be  paid  by  the  consignees,  he  does  not  thereby 
renounce  his  claim  for  freight  against  the  consignor. 

SembUy  that  the  master's  right  to  exact  payment  of  any  part  of  the 
freight  from  the  consignee,  does  not  arise  till  the  delivery  is  completed^ 
or  determined. 

Upon  an  agreement  to  pay  certain  pilotage  and  port  charges  for  an 
entire  voyage,  though  a  part  only  of  the  cargo  is  delivered,  there  shall 
be  no  apportionment  of  the  pilotage  and  port  charges,  but  the  whole 
shall  be  paid. 

This  was  an  action  brought  to  recover  freight,  demurrage,  and 
port-charges,  upon  a  voyage  intended  to  have  been  made  to 
Hamburgh.  The  first  count  of  the  declaration  set  forth  a  charter- 
party  in  writing,  not  sealed,  whereby  the  plaintiff,  being  owner 

t  Cited  and  followed  in  the  judg-  28  L.  T.  745 ;  also  in  judgment  of 

ments  of  Sir  B.  Phillihore,  and  of  Pollock,  B.,  in  G,  N.  By,  Co.  v. 

the  JudicialCommittee  of  thePrivy  SwaffieJd  (1874)  L.  B.  9  Ex.  132, 138, 

Council,  in  Cargo  ex  Argos  (1873)  L.  43  L.  J.  Ex.  89,  30  L.  T.  662,— B.  C. 
B.  4  A.  &  E.  13,  27, 5  P.  C.  134,  164, 
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and  maBter  of  the  True  Briton,  on  the  2nd  of  October,  1806,      Chsibtt 

agreed  to  let  her  to  freight  for  one  voyage  from   Shields  to        row. 

Hamburgh,  and  stipulated  that  the  ship  should  be  kept  tight, 

&c.  during  the  voyage,  with  an  exception  of  perils  of  the  seas, 

restraints  of  princes  and  rulers,  fire,  and  enemies ;  the  plaintiff 

agreed  to  take  on  board  a  full  cargo  of  coals  on  account  of  the 

freighter  or  his  assigns,  and  to  proceed  for  Hamburgh,  and  on 

his  arrival  to  deliver  the  same  to  the  freighter  or  his  assigns  at 

such  convenient  place  or  places  where  the  ship  and  cargo  might 

safely  come ;  that  the  ship  should  for  her  loading  lie  until  the 

9th  of  October,  and  for  her  delivery  lie  at  the  rate  of  one  working 

day  per  keel,   and  so  to  end  the  voyage.    In  consideration 

*whereof  the  freighter  agreed  not  only  to  put  on  board  a  cargo      [  *30i  j 

of  coals,  and  to  receive  or  cause  the  same  to  be  received  from  on 

board  her  at  Hamburgh  within  the  times  limited  for  her  loading 

and  delivery,  but  also  to  pay  the  plaintiff  in  full  for  the  freight  of 

the  ship  for  the  voyage,  after  the  rate  of  20Z.  per  keel,  on  the 

delivery  of  the  cargo,  by  the  master  having  what  money  he 

might  require  for  the  ship's  use,  and  the  remainder  by  a  good 

bill  on  London  at  two  months'  date,  with  5i-  demurrage  for  every 

day  of  the  ship's  detention  beyond  the  days  so  limited  for  her 

loading  and  delivery ;  and  also  two  full  third  parts  of  all  pilotage 

and  port-charges  which  might  be  incurred  during  the  voyage. 

The  declaration  further  averred  that  on  the  13th  of  October,  and 

not  before,  through  the  default  of  the  defendant  in  not  loading 

the  ship  within  the  stipulated  period,  although  the  plaintiff  was 

ready  within  that  period,  he  received  on  board  a  full  cargo,  to 

wit,  17  keels  of  coals,  on  account  of  the  defendant  or  his  assigns, 

and  proceeded  towards  Hamburgh,  and  on  the  8th  of  November 

arrived  at  Guxhaven,  being  a  port  in  the  course  of  the  voyage 

from  Shields  to  Hamburgh,  and  gave  notice  thereof  to  the  agents 

or  assigns  of  the  defendant  at  Hamburgh ;  and  on  the  12th  of 

November  arrived  at  Gluckstadt,  another  port  in  the  course  of 

the  voyage,  he  having  been  forced  and  compelled  by  certain 

officers  acting  in  the  service  of  the  King,  and  whose  orders  he 

could  not  resist  or  control,  to  remain  at  Guxhaven  until  that  day. 

The  plaintiff  further  averred  that  by  the  restraint  of  princes,  and 

by  reason  of  the  danger  of  capture,  to  which  the  ship  and  cargo 
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Crbisty  would  be  exposed  by  reason  of  certain  enemies  of  his  Majesty 
Row.  being  then  near  to,  and  likely  to  seize  and  occupy  Hamburgh,  he 
was  prevented  from  proceeding  nearer  to  Hamburgh,  whereof 
the  defendant  had  notice;  and  that  in  consideration  of  the 
premises,  and  that  the  plaintiff,  at  the  defendant's  request,  would 
[  *302  ]  deliver  the  cargo  at  Gluckstadt  *to  the  defendant  or  his  assigns, 
into  such  craft  or  lighters  as  he  or  his  agents  or  assigns  should 
send,  the  defendant  undertook  to  pay  freight  for  the  cargo  from 
Shields  to  Gluckstadt,  and  the  same  demurrage,  and  after  the 
same  rate  as  was  stipulated  in  the  charter-party,  together  with 
two  third  parts  of  all  pilotage  and  port-charges.  The  plaintiff 
then  averred  that  he  did  deliver  at  Gluckstadt,  to  certain  assigns 
or  agents  of  the  defendant,  into  certain  craft  or  lighters  sent  by 
them,  7  keels  and  1  chaldron  of  coals,  part  of  the  cargo,  and  was 
ready  and  willing  to  have  delivered  the  residue,  in  the  like  or  in 
any  other  manner,  which  the  defendant,  his  agents,  or  assigns, 
should  direct,  and  for  that  purpose  remained  at  Gluckstadt  until 
the  21st  of  November,  whereof  the  defendant  and  his  assigns  had 
notice,  but  that  they  did  not  receive  it :  that  he  was  on  that  day 
directed  by  certain  officers  in  his  Majesty's  service,  having 
authority,  (and  which  directions  were  occasioned  by  certain  acts 
of  his  Majesty's  enemies,  and  it  being  in  consequence  of  such 
acts  unsafe  and  exposing  the  ship  and  cargo  to  risk  of  capture  to 
remain  at  Gluckstadt),  to  proceed  from  Gluckstadt  back  to 
Guxhaven;  that  he  accordingly  returned  to  Guxhaven,  and 
remained  there  until  the  25th  of  November,  with  the  will  and 
intent  to  have  delivered  the  residue  of  the  cargo,  but  that  the 
defendant  and  his  assigns  neither  sent  any  craft  or  in  any 
manner  received  the  residue  of  the  cargo.  The  plaintiff  further 
averred  that  he  was  on  that  day  compelled,  by  and  in  consequence 
of  the  restraints  of  princes  and  rulers,  the  acts  of  the  enemy,  and 
by  certain  officers  acting  under  the  orders  of  his  Majesty  ordered, 
to  sail  from  Guxhaven  for  this  kingdom;  that  on  the  1st  of 
December  he  arrived  at  Shields,  and  on  the  4th  of  February, 
1807,  in  this  kingdom,  to  wit,  at  London,  &c.  he  landed  and 
delivered  the  residue  of  the  cargo,  which  he  was  so  prevented 
I  *303  ]  and  hindered  from  delivering  at  Gluckstadt  or  Guxhaven,  or  •else- 
where, but  which  might  have  been  delivered  or  received  bad  the 
defendant  loaded  the  ship  within  the  time  stipulated,  as  be  might 


VOL.  IX.  1  1808.    C.  P.    1  TAUNT.  S03— 804.  779 


and  ought  to  have  done ;  or  had  he,  his  agents  or  assigns,  used     Ohbibtt 


V, 


due  diligence.  The  plaintiff  then  claimed  for  71  days'  demurrage,  row. 
at  the  rate  in  the  memorandum  specified,  855Z. ;  for  the  freight 
of  the  cargo  3402. ;  and  for  two  third  full  parts  of  the  pilotage, 
and  port-charges  25Z.  14s.  6d,  The  second  count  stated  that 
the  residue  of  the  cargo  had,  since  the  ship's  return,  with  the 
defendant's  knowledge  and  assent,  been  landed  in  this  kingdom. 
The  third  count  stated  a  substituted  contract  entered  into  by  the 
defendant,  to  pay  reasonable  freight  for  the  cargo,  or  so  much 
thereof  as  should  be  delivered,  and  averred  that  the  plaintiff, 
after  being  compelled  to  return,  discharged  and  delivered  the 
rest  of  the  cargo  for  the  use  of  the  defendant,  with  notice,  and 
claimed  1422.  lOs.  only  for  freight  of  the  7  keels  1  chaldron. 
Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after 
Michaelmas  Term,  1807,  before  Mansfield,  Gh.  J.,  the  plaintiff 
proved  the  charter-party  as  stated.  He  also  proved  that  defen- 
dant did  not  fully  load  the  vessel  till  the  13th  of  October,  being 
four  days  after  the  time  stipulated  for  completing  the  cargo,  in 
consequence  of  which  the  plaintiff  claimed  4  days'  demurrage, 
and  the  defendant  paid  him  102.  in  part,  and  indorsed  on  the 
charter-party  a  memorandum  that  '*  if  the  ship  should  lose  the 
then  convoy  about  to  sail  from  Leith  or  Hull,  in  that  case  the 
captain  was  to  be  paid  102.  for  2  days'  demurrage,  at  52.  per  day, 
which  Messrs.  Boss  and  Schleiden  (the  defendant's  consignees) 
were  desired  to  have  the  goodness  to  pay  to  Captain  Christy." 
The  plaintiff  lost  that  convoy.  He  sailed,  and  on  the  8th  of 
November  arrived  off  Cuxhaven,  which  is  so  near  to  Hamburgh, 
that  he  could  with  ease  have  reached  that  place  on  the  same  day ; 
but  being  prohibited  by  the  commander  of  *his  Majesty's  naval  [  *304  ] 
force  there  from  proceeding,  because  the  French  forces  were  then 
nearly  approaching  to  Hamburgh,  he  sent  thither  intelligence  of 
his  arrival  to  Boss  and  Schleiden,  who  in  answer  directed  him, 
''if  he  should,  against  expectation,  have  waited  that  answer  to 
his  welcome  letter,  to  sail  as  far  as  Gluckstadt,  where  they  would 
send  him  some  lighters."  The  plaintiff  arrived  at  Gluckstadt  on 
the  12th  of  November,  and  on  the  15th  and  16th,  in  pursuance  of 
written  orders  received  from  Boss  and  Schleiden,  delivered  7  keels 
and  1  chaldron  of  coals  into  the  only  lighters  sent  by  them.  If 
sufficient  lighters  had  been  sent,  the  whole  cargo  might  have 


780  1808.    C.  P.    1  TAUNT.  804—805.  [b.b. 


Chbibtt  been  discharged  daring  the  ship's  stay  at  Gluckstadt.  She  was. 
Bow.  however,  enabled  to  discharge  at  the  rate  of  a  keel  per  working 
day  during  her  stay  there.  On  the  21st  the  French  having 
entered  Hamburgh,  the  plaintiff,  by  direction  of  the  British 
consul,  and  of  the  commanders  of  his  Majesty's  ships,  returned 
to  Guxhaven  ;  and  on  the  28rd  received  from  them  instructions 
to  return  to  England  with  the  rest  of  the  cargo,  in  consequence 
of  which  he  sailed  on  the  26th,  15  working  days  only  having 
elapsed  since  his  first  arrival  in  Guxhaven  roads,  and  reached 
Shields  on  the  1st  of  December;  on  the  9th  he  apprised  the 
defendant  of  the  circumstances,  and  inquired  how  he  was  to 
dispose  of  the  cargo;  to  which  the  defendant,  on  the  10th, 
replied,  that  the  plaintiff  was  at  liberty  to  proceed  in  any  way  he 
thought  proper,  as  his  contract  with  him  (the  defendant)  had  not 
been  performed.  The  plaintiff  having,  on  the  14th,  given  him 
notice  of  his  intention  to  land  the  cargo  at  the  defendant's  risk 
and  expense,  unless  he  should  himself  unload  it  within  7  days, 
on  the  4th  of  February  finished  the  landing  of  it  on  a  public 
wharf  at  Shields,  and  apprised  the  defendant  of  what  he  had 
done.     The  plaintiff  had  paid  322.  12«.  5d.  for  the  whole  of  the 

[  *305  ]  pilotage  and  port-charges,  but  the  reasonableness  of  some  *of  the 
charges  was  contested.  The  defendant  proved  the  bill  of  lading, 
by  which  the  plaintiff  agreed  to  deliver  the  cargo  at  the  port  of 
Hamburgh  to  \lessrs.  Boss  and  Schleiden,  merchants  there,  or  to 
their  assigns,  he  or  they  paying  freight  for  the  same.  This  was 
signed  by  the  captain, ''  as  per  agreement  to  charter.  J.  Chbibtt." 
The  plaintiff  contended  he  was  entitled  to  recover  the  whole 
freight  for  17  keels  and  57  days  demurrage,  viz.  2  days  before  the 
vessel  sailed,  and  55  days  after  her  return,  viz.  from  the  9th  of 
Dec.  to  the  4th  of  Feb.  Mansfield,  Gh.  J.  directed  the  jury 
that  the  plaintiff  could  be  entitled  to  freight  only  pro  rata  for  the 
quantity  of  coals  delivered ;  that  he  was  entitled  to  demurrage 
after  his  return,  not  for  the  whole  time  he  kept  the  cargo  on 
board,  but  for  a  reasonable  time,  until  he  could  have  found  a 
proper  place  to  discharge  it ;  for  that,  upon  the  defendant's 
disclaimer,  the  plaintiff  might  have  thrown  the  coals  overboard ; 
he  left  it  to  the  jury  to  consider  whether  there  was  sufficient 
evidence  of  the  agency  of  the  consignees,  to  authorize  the  plaintiff 
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in  obeying  their  instructions  for  altering  the  ship's  destination  ;      OHmsTr 
and  he  reserved  to  each  party  the  several  points  which  were  after-        Row. 
wards  discussed.     The  jury  found  a  verdict  for  the  plaintiff ;  in 
calculating  the  damages,  they  awarded  him, 

1.  Freight  for  7  keels  of  coals,  at  201.  per 

keel <£140    0    0 

2.  Compensation  for  the  use  of  the  ship  at 

Shields  upon  her  return,  for  14  days, 
until  the  plaintiff  could  have  gotten 
a  place  to  receive  the  coals,  at  52.  per 
day 70    0    0 

3.  For  the  2  days'   demurrage  incurred 

before  the  ship's  departure         .        .      10    0    0 

4.  For  two  third  parts  of  the  entire  pilot- 

age and  port-charges .        .        .        .      20    0    0 

Making  the  whole  amount  of  the  damages  £240    0    0 

Shepherd,  Serjt.  in  Hilary  Term  last  obtained  a  rule  nisi  that  [  306  ] 
the  verdict  might  be  increased  to  4402.  upon  the  ground  that  the 
plaintiff  was  entitled  to  freight,  at  202.  per  keel,  for  the  entire 
cargo ;  and  Bay  ley,  Serjt.  obtained  a  rule  nisi,  that  the  verdict 
might  be  set  aside,  and  a  non-suit  entered,  or  that  each  of  the 
several  constituent  sums  might  be  deducted  from  the  amount  of 
the  damages. 

[This  rule  was  argued,  and  in  the  course  of  the  argument  it 
was  mentioned  that  the  action  was  framed  upon  the  opinion 
which  the  Court  gave  in  the  case  of  Cooke  v.  Jennings,  4  B.  B. 
468  (7  T.  B.  382),  where  it  was  decided  that  the  plaintiff  having 
declared  upon  the  original  count,  the  performance  of  which  was 
defeated,  could  not  recover. 

The  Court  having  taken  time  to  consider :] 

Mansfield,  Ch.  J.  now  delivered  the  judgment  of  the  Court :  [  3i3  ] 

Various  objections  have  been  made  to  this  verdict  both  at  the 
trial,  and  upon  the  argument.  First,  that  no  freight  at  all  was 
due,  not  even  for  the  seven  keels  of  coals  delivered  at  Gluckstadt. 
The  first  special  count  in  the  declaration  states  a  charter-party, 
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Cbbibtt  which  clearly  had  in  contemplation  an  agreement  for  one  voyage 
Row.  only,  and  that  was  to  be  from  Shields  to  Hamburgh,  and  the 
coals  on  their  arrival  were  to  be  delivered  to  the  freighter  or  his 
assigns  at  such  place  or  places  to  which  the  ship  might  safely 
come,  and  so  to  end  the  said  intended  voyage.  The  defendant 
agrees  that  he  would  pay  freight  after  the  rate  of  20Z.  per  keel  of 
coals,  and  so  in  proportion,  by  such  money  as  should  be  required, 

N  and  the  residue  by  a  good  bill.    It  is  the  freighter  then  who 

undertakes  to  pay,  and  to  pay  by  a  good  bill :  this  is  a  stipulation 
introduced  for  the  benefit  of  the  ship-owner ;  to  the  intent  that 

[  •314  ]  he  should  not  be  left  to  his  action  upon  the  *charter-party,  in 
which  he  must  prove  the  performance  of  the  voyage,  but  that  he 
should  have  only  to  present  his  bill,  in  order  to  have  it  paid;  or, 
if  compelled  to  sue  on  it,  he  would  have  only  to  prove  the  hand- 
writing of  the  parties.  The  defendant  therefore  bargains  that 
he  will  take  care  that  the  bill  shall  be  delivered  to  the  plaintiff. 
The  coals  are  consigned  to  Boss  and  Schleiden,  or  to  their 
assigns,  by  a  bill  of  lading  in  the  common  form.  The  vessel 
arrives  at  Cuxhaven,  which  is  in  the  course  of  the  voyage,  and  is 
prevented  from  going  to  Hamburgh.  While  the  master  is  there. 
Boss  and  Schleiden  write  to  him  to  advance  to  Gluckstadt,  which 
is  also  in  the  course  of  the  voyage  :  that  circumstance  is  not  per- 
haps material,  but  it  shews  that  there  was  no  deviation,  as  was 
insisted  upon.  The  ship  is  permitted  to  advance  to  Gluckstadt, 
where  she  is  not  able  to  discharge  the  whole  17  keels  of  coals, 
but  she  stays  long  enough  to  deliver  seven  keels,  which  are 
accepted  at  that  port  by  the  consignees.  It  is  urged  that  the 
vessel  does  not  go  to  Hamburgh :  but  the  answer  is,  that  those 
persons  to  whom  the  coals  were  consigned,  desired  that  they 
might  stop  at  Gluckstadt.  The  master  then  having  delivered, 
and  the  consignees  having  accepted,  this  part  of  the  cargo,  is  the 
master  to  receive  nothing  for  carrying  it  ?  I  can  find  no  justice 
in  that :  it  might  as  well  be  contended  that  if  goods  are  sent  to 
Exeter,  and  the  consignee  meets,  and  takes  them  at  Honiton,  the 
waggon  must  proceed  empty  to  Exeter,  or  the  carrier  be  entitled 
to  nothing.  But  it  is  said,  that  the  true  meaning  of  the 
agreement  and  the  bill  of  lading,  taken  together,  is,  not 
that    the    defendant    should  be  liable,  but    ttat  the    freight 
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Bhoald  be  paid  by  Boss  and  Schleiden.    What  then  is  the      Chbisty 
meaning  of  the  agreement,  by  which  the  freighter  positively        roW. 
undertakes  that  the  freight  shall  be  paid  for,  after  the  rate  of 
201.  per  keel,  and  that,   by  a  good  bill?    To  say  that  the 
defendant  is  not  liable,  would  be  wholly  to  do  away  this  contract. 
I  ^therefore  think  that  the  plaintiff  is  entitled  to  recover  the      [  *3i5  ] 
140L  given  him  for  the  freight  of  the  seven  keels.    With  regard 
to  the  demurrage  after  the  ship's  return  home,  in  some  situa-  ^ 

tions  of  events  that  point  would  be  doubtful.    Where  a  ship  is 
chartered  upon  one  voyage  outwards  only,  with  no  reference  to 
her  return,  and  no  contemplation  of  a  disappointment  happen- 
ing, no  decision  which  I  have  been  able  to  find,  determines  what 
shall  be  done  in  case  the  voyage  is  defeated  :  the  books  throw  no 
light  on  the  subject.     The  natural  justice  of  the  matter  seems 
obvious;  that  a  master  should  do  that  which  a  wise  and  prudent 
man  would  think  most  conducive  to  the  benefit  of  all  concerned. 
But  it  appears  to  be  wholly  voluntary ;  I  do  not  know  that  he  is 
bound  to  do  it :  and  yet,  if  it  were  a  cargo  of  cloth  or  other 
valuable  merchandize,  it  would  be  of  great  hardship  that  he 
might  be  at  liberty  to  cast  it  overboard.    It  is  singular  that  such 
a  question  should  at  this  day  remain  undecided.    But  in  this 
case  the  plaintiff  labours  under  a  further  difficulty,  that  we  do 
not  know  how  the  dealings  stand  between  the  defendant  and  Boss 
and  Schleiden.    There  may  have  been  an  absolute  sale,  and  the 
property  may  no  longer  continue  in  the  defendant.    Or  the  coals 
may  have  been  consigned  to  be  sold  on  commission  by  Boss  and 
Schleiden  as  agents.    But  upon  reading  the  bill  of  sale,  which 
contains  a  general  consignment,  we  must  presume  that  the  goods 
were  absolutely  sold   to   Boss  and   Schleiden,   and    that    the 
property  therefore  is  in  them.    If  that  is  the  case,  all  that  has 
been  done  for  the  preservation  of  the  cargo,  has  been  done,  not 
for  Bow,  but  for  the  benefit  of  Boss  and  Schleiden,  and  if  any 
liability  is  raised  by  implication  of  law,  the  right  of  action  is 
against  them.    The  plaintiff  therefore  is  not  entitled  to  recover 
this  sum  of  70Z.  for  demurrage.    As  to  the  lOZ.  for  demurrage 
before  the  voyage,  the  defendant  is  clearly  liable,  upon  the  agree- 
ment to  pay  that  sum,  endorsed  on  the  charter-*party.    It  was       [  ♦316  ] 
thereby  agreed,  that  the  master  was  to  be  paid  the  101.  which 
Messrs.  Boss  and  Schleiden  were  desired  to  have  the  goodness  to 
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pay  to  him.  It  was  contended  that  this  was  merely  a  draft, 
but  it  is  nothing  more  than  a  request  to  Boss  and  Schleiden ;  and 
the  contrary  interpretation  would  entirely  do  away  the  sense  of 
the  indorsement.  I  have  said  nothing  as  to  the  claim  for  freight 
back,  nor  could  it  be  recovered  in  this  action,  as  the  declaration 
contains  no  demand  adapted  to  it ;  but  it  probably  would  stand 
upon  the  same  ground  as  the  right  to  the  demurrage  claimed 
after  the  ship's  return.  I  do  not  know  how  we  can  divide  the 
pilotage  and  port-charges  :  if  the  cargo  had  consisted  of  7  keels 
only  instead  of  17,  the  same  amount  of  port-charges  must 
equally  have  been  paid.  The  verdict  therefore  must  stand  for 
the  first,  third,  and  fourth  items,  amounting  to  170/. 

The  defendant' 8  rule  was  made  absolute  for  reducing 
the  verdict  by  striking  out  the  sum  of  701.  and 
discharged  as  to  the  residue. 

The  plaintiff's  rule  for  increasing  the  damages  u:as 
discharged. 


C.  p.  TRINITY    TERM. 


\Jv7^e  18. 
[318] 


MUCKLOW    AND   Others,   Assignees  of    EOYLAND, 

V.  MANGLES.t 

(1  Taunt.  318—320.) 

If  a  person  contracts  with  another  for  a  chattel  wbich  is  not  in  exist- 
ence at  the  time  of  the  contract,  though  he  pays  him  the  whole  value  in 
advance,  and  the  other  proceeds  to  execute  the  order,  the  buyer  acquires 
uo  property  in  the  chattel  while  unfinished  in  the  hands  of  tiie  maker. 

Tboyeb  by  the  assignees  of  a  bankrupt  for  a  barge  and  other 
effects.  Upon  the  trial  before  Mansfield,  Ch.  J.  at  Westminster, 
at  the  sittings  in  this  Term,  it  was  proved  that  Eoyland,  who 


t  This  case  has  been  retained  with 
some  hesitation.  It  has  been  doubted 
(by  Best,  C.  J.  and  Pabk,  J.  in 
CarrtUhera  v.  Payne  (1828)  6  Bing. 
270)  whether  the  decision  would  be 
followed  if  a  case  precisely  the  same 
were  to  recur.  The  case  is  signifi- 
cantly omitted  in  the  original  edition 
of  Blackburn  on  Sale;  and  Benja- 


min (on  Sale,  4th  ed.,  p.  342)  men- 
tions it  with  the  observation  that  the 
report  does  not  state  by  whom  or  onder 
what  circumstances  the  name  was 
painted  on  the  barge.  Howeyer,  it 
is  an  early  case  on  the  subject  of 
specific  appropriation,  and  the  obser- 
vations of  Heath,  J.  are  not  without 
practical  siguificanoe.  ~B.  C. 
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was  a  barge-builder,  had  undertaken  to  build  the  barge  in     Mucklow 
question    for    Pocock.    Before    the  work  was    begun,  Pocock     maxgles, 
advanced  to  Boyland  some  money  on  account,  and  as  it  pro- 
ceeded, he  paid  him  more,  to  the  amount  of  190Z.  in  all,  being 
the  whole  value  of  the  barge.    When  it  was  nearly  finished, 
Pocock's  name  was  painted  on  the  stem.    Two  days  after  the 
completion  of  the  work,  and  before  a  commission  of  bankrupt  had 
issued,  the  defendant,  who  was  an  officer  of  the  sheriff  of  Middle- 
sex, under  an  execution  against  *Boyland,  took  this  barge,  which      [  *3i9  ] 
had  not  then  been  delivered  to  Pocock,  but  gave  it  up  to  him 
under  an  indenmity.    The  jury  found  a  verdict  for  the  plaintiff. 

Bestf  Serjt.  now  moved  that  the  sum  of  1902.,  the  value  of 
the  barge,  might  be  deducted  from  the  amount  of  the  verdict, 
inasmuch  as  the  property  had  absolutely  vested  in  Pocock,  who 
had  paid  for  the  barge,  and  could,  he  said,  have  recovered  it  in 
trover  against  Boyland ;  and  the  assignees  could  not  be  in  a 
better  condition  than  Boyland  himself.  This  was  not  such  a 
permissive  possession  in  the  bankrupt,  as  is  described  in  the  stat. 
21  Jac.  I.  c.  19,  for  the  bankrupt  had  not  had  time  to  deliver  it 
after  it  was  finished.  Ex  parte  Flinn  and  Field,  1  Atk.  185. 
Flinn  and  Field  bought  of  Matthews,  and  paid  for,  two-thirds  of 
five  hundred  barrels  of  tar,  the  whole  to  be  sold  by  them  for 
account  as  follows,  two-thirds  their  account,  and  one-third 
Matthews's  account ;  Matthews  to  bear  charges  of  cartage  and 
porterage  in  sending  off.  Matthews  becoming  a  bankrupt,  the 
Chancellor  on  petition  held,  that  Flinn  and  Field  were  entitled  to 
two-thirds  of  the  tar,  for  that  this  was  only  a  temporary  custody, 
till  the  petitioners  could  conveniently  ship  it  for  Ireland,  and  it 
could  not  with  propriety  be  said  that  the  tar  was  in  the 
**  possession,  order,  and  disposition  "  of  the  bankrupt. 

Mansfield,  Ch.  J. : 

The  only  effect  of  the  payment,  is,  that  the  bankrupt  was 
under  a  contract  to  finish  the  barge :  that  is  quite  a  different 
thing  from  a  contract  of  sale,  and  until  the  barge  was  finished 
we  cannot  say  that  it  was  so  far  Pocock's  property,  that  he  could 
have  taken  it  away.    It  was  not  finished  at  the  time  when 

B.B. — ^voL.n.  3  B 
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MnoKifOw     Boyland  committed  the  act  of  bankruptcy :  it  was  finished  only 

MAvoLBf.    ^^^    ^^y^    before    the   execution.    In  the    case    cited  it  was 

[  *320  ]      necessarily  held  that  the  tar  was  not  in  the  possession  of  *the 

bankrupt ;  otherwise,  in  every  case  of  tenancy  in  common  with 

a  bankrupt,  the  act  of  bankruptcy  would  vest  the  entire  property 

of  the  chattel  in  his  assignees. 

Hbath,  J. : 

This  is  the  species  of  contract  which  in  the  civil  law  is  described 
by  the  term,  Do  vt  facias.  It  comes  within  the  cases  which  have 
been  held  to  be  executory  contracts,  and  as  such  not  within  the 
Statute  of  Frauds,  f  as  contracts  for  the  sale  of  goods.  A 
tradesman  often  finishes  goods,  which  he  is  making  in  pursuance 
of  an  order  given  by  one  person,  and  sells  them  to  another.  If 
the  first  customer  has  other  goods  made  for  him  within  the 
stipulated  time,  he  has  no  right  to  complain;  he  could  not  bring 
trover  against  the  purchaser  for  the  goods  so  sold.  The  painting 
of  the  name  on  the  stern  in  this  case  makes  no  difference.  If  the 
thing  be  in  existence  at  the  time  of  the  order,  the  property  of  it 
passes  by  the  contract,  but  not  so,  where[the  subject  is  to  be  made. 

Lawbenob,  J. : 

I  am  of  the  same  opinion.  No  property  vests  till  the  thing  is 
finished  and  delivered. 

The  Caurfrefuied  the  rule. 


1808.  CHAPMAN  AND  Anothek  v.  haw. 

*^!!!lf^*  (1  Taunt.  341—342.) 

[  341  ]  A  plaintiff  may,  without  conBulting  his  attorney,  oompromiBe  an 

action  with  the  defendant,  and  take  on  himself  the  payment  of  the  costs 
to  the  attorney,  if  there  be  no  fraudulent  conspiracy  to  cheat  the 
attorney  of  his  costs. 

B£ST,  Serjt.  had  on  a  former  day  obtained  a  rule  nisi  to  set 
aside  the  judgment  and  execution  in  this  case,  and  to  return  the 

t  This  was  a  controverted  ques-      tended  the  statute  to  the  case  of  an 
tion,    until    Lord   Tenterden's  Act     executory  contract — B.  0. 
(9  Geo.  lY.  0.  14,  s.  7)  expressly  ex- 
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money  which  had  been  levied.     The  action  was  brought  to     Chapman 
recover  back  the  sum  of  five  guineas  which  had  been  paid  to  the  v. 

defendant  for  procuring  a  sailor,  the  man  having  refused  to  ^^^' 
proceed  upon  the  voyage.  An  interlocutory  judgment  had  been 
signed,  and  notice  given  that  a  writ  of  inquiry  would  be  executed 
on  the  27th  of  May.  On  the  24th,  one  of  the  plaintiffs  meeting 
the  defendant,  offered  to  compromise  the  matter,  if  the  defendant 
would  pay  him  the  five  guineas,  and  a  guinea  towards  the  costs  ; 
and  said  that  he  would  himself  pay  the  rest  of  the  costs, 
and  give  the  defendant  a  full  discharge,  and  direct  his  attorney 
to  stay  further  proceedings.  The  defendant  paid  him  the  money, 
and  the  plaintiff  gave  the  defendant  a  note,  addressed  to  his 
attorney,  in  which  he  requested  that  the  proceedings  might  be 
stayed,  as  the  defendant  had  settled  the  debt  and  costs  with  the 
plaintiff.  The  defendant  carried  this  to  the  attorney,  who 
nevertheless  proceeded  to  execute  the  writ  of  inquiry,  and  signed 
final  judgment  for  23Z.  198.  6d.  damages  and  costs,  which  he 
levied. 

Lens,  Serjt.  shewed  cause,  contending  that  according  to  the 
case  of  Swaine  v.  Senat,  2  Bos.  &  P.  (N|  fi.)  99, f  the  attorney 
had  a  right  to  proceed,  in  order  to  secure  his  costs. 

Best,  contra,  observed,  that  there  was  nothing  here  injurious 
to  the  attorney,  the  plaintiff  having  sworn,  that  if  his  attorney 
had  applied  to  him,  he  was  at  all  times  *ready  to  pay  him  his      [  *342  ] 
costs.    The  proposal  too  for  the  compromise  came  from  the 
plaintiff. 

The  CouBT  observed,  that  there  seemed  to  be  no  fraud  on  the 
attorney  in  this  case.  The  party  had  received  the  debt,  and  a 
guinea  towards  the  costs.  The  attorney  therefore  should  have 
proceeded  no  further. 

Rule  absolute. 

t  Ante,  p.  621.    * 


3  E  2 
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[347] 


1808.  HOGG  V.   SXAITH  and  Others. 

(1  Taunt.  347—353.) 

A  power  of  attorney  to  receive  all  salary  and  money,  with  all  the 
principal's  authority  to  recover,  compound,  and  discharge,  and  to  give 
releases,  and  appoint  substitutes,  does  not  authorise  the  attorney  to 
negotiate  bills  received  in  pa}nnent. 

Nor  to  indorse  them  in  his  own  name. 

Nor  does  a  power  to  transact  all  business. 

Evidence  of  an  usage  at  the  navy  office  to  pay  biUs  indorsed  by  the 
attorney  in  his  own  name,  and  negotiated  by  him,  under  such  a  power, 
cannot  be  received  to  enlarge  the  operation  of  the  power. 

Troyeb  for  two  bills  of  exchange :  upon  the  trial  of  this  cause 
at  the  last  sittings  at  Guildhall,  before  Mansfield,  Ch.  J.  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  upon  the  following  case.  The  plaintiff,  by  a  power  of 
attorney  under  seal,  constituted  English  his  attorney  revocable^ 
for  him,  in  his  name,  and  to  his  use,  to  ask,  claim,  demand, 
recover,  and  receive,  from  the  commissoners  of  his  Majesty's 
Navy,  or  whom  else  it  might  concern,  all  such  salary,  wages,  &c. 
and  all  other  money  whatsoever,  as  then  was  or  thereafter 
should  be  due  to  him  for  his  service,  or  otherwise,  in  any  of  his 
Majesty's  ships ;  then  followed  a  general  power  to  receive  all 
demands  from  all  other  persons  whatsoever ;  the  constituent 
giving  and  thereby  granting  unto  his  said  attorney,  his  sub- 
stitutes and  assigns,  all  his  authority  and  lawful  power  in  the 
premises  for  receiving,  recovering,  obtaining,  compounding,  and 
discharging  the  same,  as  fully  and  effectually  as  he  himself 
might  or  could  do  being  personally  present ;  and  acquittances, 
releases,  or  any  other  discharges  in  his  name  to  make,  seal,  and 
deliver,  and  one  attorney  or  more  to  substitute,  and  at  pleasure 
to  revoke,  with  the  usual  clause  of  general  ratification.  By 
virtue  of  this  power  English  received  from  the  commissioners  for 
victualling  his  Majesty's  Navy,  for  the  use  and  on  the  account  of 
the  plaintiff,  the  two  bills  in  question,  which  were  made  payable 
to  the  plaintiff  or  his  order.  Upon  each  of  these  bills  a  clerk  in 
the  pay  department  of  the  victualling  office  had  written  his 
initals  G.  S.  with  the  words  **  letter  of  attorney  entered,  William 
G.  English,  attorney,"  to  denote  that  the  power  was  lodged  in 
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the  victualling  office,  and  that  the  proper  officer  there  recognized  Hooo 
*EngliBh  as  Hogg's  attorney.  English,  without  any  other  snaith. 
authority  from  the  plaintiff  than  this,  being  indebted  to  the  [  *348  ] 
defendants,  who  were  his  bankers,  in  the  sum  of  1422.  applied 
to  them  to  discount  these  bills,  which  he  delivered  to  them, 
indorsed  "  W.  C.  English,  attorney."  The  defendants  dis- 
counted,  and  placed  them  to  the  credit  of  his  account.  Before 
the  bills  were  due,  the  plaintiff  gave  the  defendants  notice  that 
he  had  revoked  the  power  of  attorney  made  in  favour  of  English, 
and  that  in  case  English  or  any  other  person  should  present  to 
them  both  or  either  of  the  bills  for  discount,  or  security  for 
money  advanced,  they  should  refuse  them ;  he  also  demanded 
possession  of  the  bills,  which  the  defendants  refused  to  deliver 
up.  The  defendants  offered  evidence  that  it  was  a  general  usage 
and  practice  for  attornies,  constituted  by,  and  acting  under 
similar  powers,  to  negociate  bills  of  this  description,  by  indorsing 
them  in  the  like  manner.  The  plaintiff  objected  to  the  evidence ; 
but  Mansfield,  Ch.  J.  admitted  it,  subject  to  the  opinion  of  the 
Court.  And  it  was  proved,  that  powers  of  attorney  lodged  at 
the  victualling  office  were  not  all  in  one  and  the  same  form,  but 
that  this  particular  power  was  in  the  form  most  commonly  used 
for  the  last  18  or  19  years ;  before  which  time  victualling  bills 
were  not  made  payable  to  order,  but  an  assignment,  or  bill  of 
sale,  was  necessary  to  transfer  them  :  that  the  bills  in  question, 
thus  indorsed,  and  thus  marked  by  the  clerk,  would  have  been 
paid  at  the  victualling  office,  either  to  English,  or  any  other 
person  who  should  have  produced  them  with  the  same  indorse- 
ment, but  for  the  notice  to  stop  the  payment,  which  had  been 
given  by  the  plaintiff.  That  it  was  the  practice  amongst  navy 
agents,  acting  under  similar  powers  of  attorney,  to  raise  money 
for  the  use  of  their  principals,  by  indorsing  similar  bills  in  the 
same  way,  and  delivering  them  to  their  bankers,  who  had 
continually  advanced  money  upon  them,  and  had  received  *the  [  *349  ] 
contents  from  the  victualling  office,  without  any  other  warrant 
or  authority  than  such  indorsement ;  and  that  bills  so  indorsed 
and  marked,  were  frequently  negociated;  it  being  considered, 
that  the  mark  recognizing  the  appointment  of  the  attorney,  and 
his  indorsement,  rendered  them  negociable.  The  questions  for  the 
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Hooo  opinion  of  the  Court,  were,  first,  Whether  upon  the  whole  evidence, 
Skaiih.  considering  it  all  as  admissible,  English  had  sufficient  authority 
to  indorse  and  discount  the  bills  for  his  own  use  ?  and  if  the  Court 
should  be  of  opinion  that  he  had,  then,  secondly,  Whether  the 
evidence  objected  to  ought  to  have  been  received  ?  and  if  the  Court 
should  be  of  opinion  that  it  ought  not,  then,  thirdly,  Whether, 
rejecting  the  evidence  of  usage,  and  considering  the  case  apart 
from  the  facts  found  upon  such  evidence,  English  had  sufficient 
authority  to  indorse  and  discount  the  bills  for  his  own  use  ? 

Best,  Serjt.,  for  the  plaintiff,  contended  that  no  authority 
was  given  to  English  by  the  power  of  attorney  to  discount  or 
negociate  these  bills  ;  and  so  far  as  his  acts  exceeded  the  scope 
of  his  authority,  they  were  wholly  void,  and  could  not  alter  the 
plaintiff's  property  in  the  bills.  He  observed,  that  the  power  of 
the  attorney  was  limited  to  receiving  these  bills  at  the  navy 
office  ;  and  it  then  became  his  duty  to  deliver  them  over  to  the 
plaintiff:  for  by  the  course  of  the  navy  office,  the  delivery  of  the 
bills  was  payment  of  the  debt  due  from  the  public  to  the  plaintiff. 
It  would  be  too  great  a  concession  to  allow  that  he  could,  even  at 
the  end  of  the  ninety  days,  indorse  them  for  the  purpose  of 
receiving  the  money  on  them  for  the  plaintiff's  use. 

(Lawrence,  J.  interposing,  read  a  short  note  of  the  following 
case,  as  decisive  of  the  first  point.  *'  Hay,  Executor  v.  Goldsmidt 
and  another,  B.  B.  Mich.  Term.  45  Geo.  III.  This  was  an  action 
brought  to  recover  the  money  which  had  been  received  by  the 
[  *350  ]  ^defendants  upon  a  bill  of  exchange,  payable  to  the  plaintiff's 
testator,  Major-General  Patrick  Duff,  oi:.  his  order,  of  which  bill 
the  defendants  had  obtained  payment  under  a  power  of  attorney 
granted  by  the  testator  to  J.  and  B.  Duff,  and  authorizing  them, 
for  him  and  in  his  name,  to  ask,  demand,  and  receive  from  the 
East  India  Company,  or  whom  it  should  or  might  concern,  aU 
money  that  might  become  due  to  him  on  any  account  what- 
soever, and  to  transact  all  business,  and  upon  non-payment  or 
non-delivery  thereof,  for  him  and  in  his  name  to  use  all  such 
lawful  ways  and  means  for  the  recovery  thereof  as  he  might  or 
could  do  if  he  was  personally  present,  and  did  the  same ;  and  on 
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payment  or  delivery  thereof,  for  him  and  in  his  name  to  make       Hooo 

and  give  proper  receipts  or  other  discharges  for  the  same ;  and      bvaith. 

one  or  more  substitute  and  substitutes  under  them  to  appoint, 

and  again  at  pleasure  to  revoke,  giving  and  thereby  granting 

unto  his  said  attomies  and  their  substitute  and  substitutes,  his 

full  and  whole  power  and  authority  in  the  premises;    and 

concluding  with  the  usual  clause  of  ratification.    Under  this 

power  J.  and  B.  Duff  received  an  India  bill  for  2,920Z.  8«.  lOd., 

payable  to  the  testator  or  his  order,  which  each  of  them  indorsed 

*  for  Major-General  Patrick  Duff,  per  procuration,  James  Duff, 

Bobert  Duff.'    They  discounted  the  bill  with  the  defendants, 

and  raised  money  on  it.    The  defendants,   by  their  broker, 

received  of  the  India  Company  the  money  due  on  the  bill.    At 

the  trial  a  verdict  was  found  for  the  plaintiffs ;  and  Ersfdne,  for 

the  defendants,  having  obtained  a  rule  nisi  for  setting  aside  the 

verdict,  and  entering  a  nonsuit,  the  question  for  the  Court  of 

King's  Bench  was,  whether  J.  and  B.  Duff  had  any  authority  to 

indorse  and  discount  the  bill?    The  present  Attorney-General    26th  of  Nov. 

{Gibbs)  and  Wilson  shewed  cause,  and  contended  that  the  power 

of  attorney  *gave  the  Duffs  authority  to  receive  only,  and  not  to      [  *33i  ] 

negociate  the  bill.    Erskine  and  Gaselee,  contra,  relied  on  the 

words  '  to  transact  all  business,'  as  giving  an  authority  to  do 

more  than  merely  to  receive,  and  contended  that  the  indorsement 

was  only  a  substitution  of    other  persons  for  the    attomies 

themselves,  which  the  power  enabled  them  to  make.    The  cases 

of  Hotoard  v.  BaiUie,  2  H.  Bl.  618, t  and  Gardner  v.  BaHlie^ 

6  T.  B.  592,  t  were  referred  to  in  the  course  of  the  argument. 

'*  The  CouBT  was  of  opinion  that  the  power  to  transact 
business  did  not  authorize  the  Duffs  to  indorse  the  bill.  The 
most  large  powers  must  be  construed  with  reference  to  the 
subject-matter.  The  words  '  all  business '  must  be  confined  to 
all  business  necessary  for  the  receipt  of  the  money. 

"  Rule  discharged,^') 

Best.  2,  The  evidence  of  the  usage,  if  properly  received  in 
the  principal  case,  does  not  distinguish  it  from  that  of  Hay  v. 
Goldsmidt*    It  was  proved,  indeed,  that  these  bills,  with   this 

t  3  E.  E.  631.  J  Ibid. 
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Hooa  indorsement,  would  have  been  paid,  except  for  the  notice,  and 
BsIiTR.  ^^^^  ^^^  agents  are  accustomed  to  raise  money  upon  similar 
bills  for  the  use  of  their  principals.  But  here  the  money  was 
not  raised  for  the  use  of  the  principal,  but  for  that  of  the 
attorney.  But,  3,  the  evidence  of  the  usage  ought  not  to  have 
been  admitted  at  all.  The  practice  of  abuses,  by  what  authority 
soever  it  may  be  countenanced,  cannot  be  received  to  enlarge 
the  operation  of  a  definite  written  instrument. 

Marshall,  Serjt.,  contra,  admitted  that  according  to  Coomb^s 
case,  9  Co.  75,  the  attorney  could  regularly  do  no  act  unless  in 
the  name  of  his  principal.  But  it  was  proved,  that  these  bills, 
indorsed  in  the  name  of  the  attorney,  and  not  in  that  of  the 
[  ♦362  ]  principal,  would  have  *been  paid  at  the  victualling  office,  when 
due.  And  this  usage  had  now  so  long  prevailed,  that  it  induced 
bankers  and  others  to  advance  money,  to  a  large  amount,  upon 
this  title.  It  was  therefore  such  an  universal  practice  of  a  trade, 
as  to  take  the  case  out  of  the  general  rule  of  law.  It  is  in  every 
day's  occurrence,  that  evidence  is  received  of  the  usage  of  a 
particular  trade  to  control  the  general  law  ;  and  it  was  clearly 
right  to  receive  such  evidence  in  this  instance. 

Mansfield,  Ch.  J. : 

It  certainly  was  proved  at  the  trial,  that  navy  and  victualling 
bills,  indorsed  under  a  power  like  this,  and  so  registered, 
currently  pass  from  hand  to  hand  like  bank  notes :  but  I  was 
nevertheless  of  opinion  that  parol  evidence  could  not  be  received 
to  vary  a  written  instrument.  But  if  the  evidence  of  the  usage 
had  been  ten  times  as  strong,  it  would  not  have  authorized  this 
transaction.  The  banker  knew  that  these  bills  were  not  deposited 
with  him  for  the  debt  of  the  plaintiff,  but  for  that  of  English. 
This  is  not  at  all  distinguishable  from  the  case  mentioned  by  my 
brother  Lawrence  ;  English  could  not  possibly  pay  his  own  debt 
to  Snaith  with  this  money. 

Heath,  J.  concurred : 

This  evidence  ought  not  to  be  received  to  control  the  legal 
import  of  a  known  instrument  in  trade  and  commerce. 
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Lawrence,  J.  was  of  the  same  opinion.  Hoaa 

V. 

SXAITH. 

Ghambbe,  J.  : 

This  authority  is  strictly  confined  to  receiving  the  debt  due  to 
the  plaintiff  from  the  commissioners  of  the  navy.  English^  by 
receiving  the  bills,  performed  all  that  he  was  authorized  to  do. 
He  ought  afterwards  to  have  kept  them  in  his  possession  for  the 
plaintiff.  However,  even  supposing  that  his  power  extended  *so  t  *^^^  3 
far,  that  if  he  had  kept  the  bills  till  they  were  due,  he  might 
have  gone  to  the  treasurer  of  the  navy,  and  received  the  money, 
upon  indorsing  the  bills,  still  this  is  clearly  a  deviation  from 
that  usage.  But  the  evidence  of  the  usage  ought  never  to 
have  been  received  for  the  purpose  of  altering  the  operation  of 
a  written  instrument. 

Let  the  postea  be  delivered  to  the  'plaintiff. 


BKOWN  V.  WATTS.  isos. 

(1  Taynt.  353—355.)  J^ly^ 

If  a  bill  given  in  discliarge  of  a  debt  ia  rendered  inadmissible  by  being         [  353  ] 
on  an  improper  stamp,  the  plaintiff  may  prove  his  original  debt. 

It  is  a  great  contempt  to  deliver  under  an  order  a  particular  as  general 
as  the  declaration. 

The  plaintiff  declared  on  a  promissory  note,  with  the  usual 
counts  for  money,  and  upon  an  account  stated.  Upon  the  trial, 
before  Mansfield,  Ch.  J.  at  the  sittings  after  last  Easter  Term, 
the  plaintiff  produced  the  defendant's  note  for  52.  Qs.  &d, :  but 
it  was  upon  a  wrong  stamp,  and  therefore  could  not  be  read. 
The  plaintiff  then  proved  a  distinct  admission  of  the  original 
debt,  made  before  the  note  was  given.  The  plaintiff  had 
delivered,  under  a  judge's  order,  a  particular  of  his  demand, 
which  was  a  mere  echo  of  the  count  upon  the  note,  but 
contained  nothing  else.  He  afterwards,  and  after  issue 
joined,  delivered  a  second  particular,  without  any  order  of 
a  judge,  in  which  he  re-echoed  all  the  counts  of  his  declara- 
tion. Best^  Serjt.,  for  the  defendant,  objected  to  the  ad* 
mission  of  the  evidence  of  the  original  debt,  on  two  grounds. 
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Bbowk  1.  That  it  appeared,  that  the  plaintiff  had  accepted  in  satisfac- 
Wattb.  ^^on  of  his  debt,  a  bill,  the  contentB  of  which  were  not  proved  ; 
and,  2.  That  the  plaintiff,  having  in  his  first  bill  of  particulars 
specified  the  note  as  his  only  demand,  was  precluded  from 
recovering  on  any  other  cause  of  action;  for  that  though  the 
second  bill  of  particulars  would  comprehend  the  original  debt, 
yet  as  that  had  not  been  delivered  under  any  authority  of  the 
[  ♦354  ]  Court,  *it  did  not  supersede  the  first.  Upon  these  objections 
Mansfield,  Ch.  J.  nonsuited  the  plaintiff,  with  liberty  to  move 
to  enter  a  verdict. 

Accordingly,  Manley^  Serjt.,  having  on  a  former  day  obtained 
a  rule  niai^ 

Best,  Serjt.  now  shewed  cause  against  it.  He  argued  on 
the  inconvenience  that  would  arise,  if  defendants,  after  having 
prepared  their  plea  and  their  defence,  to  meet  the  case  which 
the  plaintiff  pointed  out  to  them,  were  afterwards  to  be  surprised 
with  a  new  bill  of  particulars  comprehending  many  more  grounds 
of  demand.  On  the  other  point,  he  compared  this  to  the  case  of 
a  written  contract  for  building  a  house,  or  executing  any  other 
work,  where,  if  an  improper  stamp  renders  the  contract  inad- 
missible,  the  contractor's  obligation  cannot  be  shewn  by  parol. 

Manley,  contra  : 

In  that  case  the  obligation  is  created  by  the  inadmissible 
instrument,  and  therefore  caimot  be  proved  by  other  means. 
Here  was  a  pre-existing  debt;  the  written  instrument  was  a 
subsequent  transaction.  In  a  recent  case,  Stexcart  v.  Mown, 
B.  B.,  tried  before  Lord  EUenborough,  Ch.  J.,  at  the  sittings  at 
Westminster,  1  June,  1808,  the  declaration  consisted  of  the  usual 
counts  for  money.  A  bill  which  had  been  given  in  payment, 
was  produced,  for  the  purpose  of  shewing,  that  it  was  on  an 
insufficient  stamp,  in  order  that  the  original  debt  might  be  set 
up.  As  to  the  other  point,  if  the  second  particular  was  suffi- 
ciently circumstantial  in  stating  the  nature  of  the  cause  of 
action,  since  the  defendant,  by  not  objecting  when  he  received  it, 
had  admitted  its  validity,  the  Court  would  not  now  reject  it. 
The  second  particular  mentioned  an  account  stated,  by  which 
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the  defendant's  attention  would    be  directed    to    answer    the      Brown 
evidence  of  the  admission.  watts. 

The  Court  agreed  that  it  was  competent  to  give  parole  [  355  ] 
evidence  of  the  original  debt.  If  the  plaintiff  had  made  it  his 
principal  case  at  trial  to  prove  the  original  debt,  and  had  left 
the  defendant  to  set  up  the  note  as  his  defence,  the  note,  being 
inadmissible,  would  have  been  no  answer  to  the  case ;  and  it 
must  be  immaterial,  in  which  shape  the  case  was  first  brought 
forward.  But  they  severely  animadverted  on  the  too  frequent 
practice  of  delivering  particulars  which  were  so  general,  as  to 
convey  no  further  information  to  the  parties  than  they  could 
gain  from  the  declaration  itself,  and  termed  it  a  contempt  of  the 
orders  of  the  Court,  and  a  means  of  burthening  (the  parties  with 
an  increase  of  costs ;  and  considering  that  the  defendant  was 
not  bound  by  the  second  particular  to  prepare  his  defence  against 
any  demand  which  was  shut  out  by  the  first,  they 

Discharged  the  rule. 


C.  p.   MICHAELMAS  TEEM. 


STEEL  V.  BKOWN  and  PAERY.  i808. 

(1  Taunt.  381—382.):  J^l. 

A  bill  of  sale  of  goods  made  for  a  valuable  coneideration,  unaccom-        [  381  ] 
panied  with  the  possession,  is  valid  as  against  the  vendor. f 

And  as  against  a  creditor,  with  whose  knowledge  and  assent  it  was 
given. 

Trover.  The  defendants,  who  were  brewers,  in  order  to 
enable  Cockbume  to  purchase  the  lease  and  fixtures  of  a  public 
house,  for  which  he  was  in  treaty  with  the  plaintiff,  advanced  to 
him  200J.  which  was  secured  to  them  by  an  assignment  of  the 
lease,  and  a  judgment  acknowledged  by  Cockbume;  the 
plaintiff  received  in  part  of  the  price  this  sum,  and  two  other 
notes  payable  at  a  future  period,  and  taking  from  Cockburne  a 

t  But  now  the  Act  of  1882  (45  &      unless  made  according  to  the  Act. — 
46  Yict.  c.  43,  s.  9),  avoids  altogether      B.  C. 
bills  of   sale  by  way  of   security, 
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Steel  bill  of  sale  of  the  fixtures  and  goods,  as  a  seenritj  for  his  pay- 
Bbowk  and    nient  of  the  residue,  put  both  the  house  and  the  goods  into  his 

Pabbt.  possession,  which  continued  for  9  months,  when  (Cockbume's 
affairs  being  embarrassed),  the  plaintiff  took  possession  of  the 
goods.  Soon  after  the  defendants  took  the  goods  in  execution  as 
the  property  of  Cockbume ;  but  they  immediately  apprized  the 
plaintiff  of  what  they  had  done.  Upon  the  trial  of  this  cause, 
before  Mansfield,  Ch.  J.,  the  defendants  failed  in  proving  their 
judgment,  and  the  plaintiff  obtained  a  verdict. 

Vaughan,  Serjt.  now  moved  for  a  new  trial,  upon  the  ground 
that,  inasmuch  as  Cockbume  had  remained  in  possession  of  the 
goods  for  a  considerable  time  after  executing  the  bill  of  sale,  the 
plaintiff  had  no  title  to  them,  nor  any  legal  possession  under 
that  instrument.     Edicards  v.  Harbin,  2  T.  R.  687.+ 

Mansfield,  Ch.  J. : 

There  is  no  colour  for  setting  aside  this  verdict,  nor  any 
pretence  to  say  that  this  bill  of  sale  was  fraudulent  as  against 
Cockbume,  and  his  assignee  has  only  the  same  right  that  he  had. 
The  notice  of  the  levy  given  to  the  plaintiff,  shews  that  the 
plaintiff  took  this  security  with  the  knowledge  and  assent  of  the 
[  *382  ]  defendants.  *No  case  has  decided  that  a  bill  of  sale,  unaccom- 
panied by  the  possession,  may  not,  under  certain  circumstances, 
be  fair  and  valid.  If  one  executes  even  a  colourable  bill  of  sale 
for  a  valuable  consideration,  though  the  vendor  remains  some 
time  in  possession,  it  is  a  good  bill  as  between  the  parties.  All 
that  has  been  said  about  the  genuineness  of  the  transaction, 
relates  only  to  third  persons :  but  in  the  present  case,  if  the 
defendants  had  proved  themselves  to  be  creditors,  which  they 
failed  to  do,  it  is  very  doubtful  whether  they  could  have  been  in 
a  better  situation  than  they  now  are,  on  account  of  the  commu- 
nication which  appears  to  have  been  made  at  the  time  of  the 
transfer  of  the  lease.  The  evidence  showed  that  the  parties 
agreed  to  go  hand-in-hand,  the  defendants  having  the  security 
of  the  lease,  and  the  plaintiff  the  security  of  the  bill  of  sale  of 
the  goods  and  fixtures. 

t  1  B.  E.  548. 


VOL.  IX.]  1808.    C.  P.    1  TAUNT.  882.  797 

Lawbekce,  J. :  Steel 

r. 

I  am  of  the  same  opinion.    A  bill  of  sale  is  good  as  between    Bbown  and 
the  parties  to  it,  though  no  possession  is  taken  at  the  time  when 
it  is  executed.     The  case  of  Edwards  v.  Harbin  is  good  law, 
but  not  applicable  here :  that  was  the  case  of  creditors. 

Rule  refused.f 


WILSON  V.  TUENER.  isos. 

(1  Taunt.  398—400.)  i^^S. 

Offers  made  by  the  plaintiff's  attorney  in  the  hearing  of  a  third        r  393  1 
person  to  do  an  act  relative  to  the  defendant,  which  lay  within  the  scope 
of  his  authority,  are  not  admissible  evidence  to  affect  the  plaintiff  with 
such  offer. 

Otherwise,  if  the  offers  had  been  made  to  the  defendant. 

This  was  an  action  for  maliciously  arresting  the  plaintiff,  and 
holding  him  to  bail  for  seven  hundred  pounds.  Upon  the  trial 
of  this  cause,  at  the  Guildhall  sittings  after  last  Trinity  Term, 
before  Mansfield,  Ch.  J.,  it  was  proved  that  Wilson  had  been 
concerned  with  Johnson  in  a  course  of  smuggling  transactions, 
during  which  a  debt  became  due  from  Johnson  to  Turner, 
for  which  Wilson  became  bail  for  Johnson.  A  bill  for  SOOZ.  also 
became  due  from  Wilson  to  Johnson,  which  was  paid  by  Turner, 
who  had  on  that  occasion  become  bail  for  Wilson.  Johnson  was 
indebted  to  Wilson  in  the  sum  of  8,000Z.,  for  which  Wilson  had 
arrested  him.  Johnson  then  arrested  Wilson  for  1,0002. ;  and 
Turner  in  a  joint-action  against  Wilson  and  Johnson,  in  February, 
1806,  arrested  Wilson  for  7001.,  but  did  not  arrest  Johnson,  for 
whom  a  common  appearance  was  entered.  In  Michaelmas  Term, 
1806,  after  having  been  eight  or  nine  months  in  prison,  Wilson 
was  superseded.  Hill  acted  as  the  attorney  in  both  actions,  and 
proceeded  in  the  joint  action  against  Wilson  only,  and  not  against 
Johnson.  To  shew  in  what  spirit  these  arrests  are  made,  Teague, 
an  officer  of  the  Compter,  was  called,  who  proved  that  about  two 
months  after  the  arrest  of  Wilson,  Hill  came  to  the  prison,  when 
the  plaintiff  would  not  see  him,  and  the  witness  asked  him,  why 
Wilson  was  kept  in  custody ;  Hill  replied,  if  he  Will  exchange 

t  Heath,  J.,  was  absent,  owing  to  indisposition. 
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WiMOH      receipts  with  my  clients,  or  my  client,  I  will  release  him.    Bett, 

TuBXEB.      Serjt.,  for  the  defendant,  objected  that  this  declaration  of  Hill's, 

not  being  accompanied  by  any  act  of  his  done  in  his  character 

of  attorney,  ^vas  not  admissible  evidence  to  affect  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff  with  l,000f.  damages. 

I  399  ]  Best,  Serjt.  had  obtained  a  rule  nisi  to  set  aside  this  verdict, 

on  account  of  the  admission  of  the  evidence  of  Hill's  conversa- 
tion. 

Cockell,  Serjt.  shewed  cause : 

Under  the  circumstances  it  must  be  presumed  that  Hill  was 
acting  as  the  attorney  of  Turner.  It  is  manifest  he  made  this 
proposal  with  a  design  that  it  should  be  communicated  to  the 
plaintiff,  as  a  means  by  which  he  might  attain  his  liberty.  This 
is  not  offered  as  evidence  to  charge  Johnson  with  a  criminal 
act  of  conspiracy;  if  it  were,  it  might  not  be  admissible: 
but  it  is  an  act  lying  within  the  scope  of  the  authority 
of  the  attorney  in  the  cause,  who  has  a  right  to  discharge  the 
defendant :  not  only  the  act  of  the  attorney  himself,  but  even 
the  act  of  his  subordinate  agent,  will  bind  the  principal  in  a 
cause :  this  therefore  can  be  viewed  only  as  the  act  of  an 
attorney  acting  within  the  limits  of  his  authority,  and  in  that 
view  evidence  of  his  conversation  is  admissible  to  affect  his 
client. 

Best,  Serjt.  contra : 
If  this  evidence  were  admissible  in  a  civil  cause,  it  would  also 
be  admissible  in  a  criminal  court.  The  authority  of  an  attorney, 
like  all  other  authorities,  has  its  limits,  and  it  is  clear  that  Hill 
was  not  acting  within  those  limits.  Besides,  the  proposal  is 
not  made  to  the  defendant ;  and  it  would  be  of  the  worst  con- 
sequence, if  the  loose  conversations  of  attomies,  held  with 
strangers,  were  made  binding  upon  their  principals. 

Cur.  adv.  vfdt. 

Maksfibld,  Ch.  J.  on  this  day,  after  recapitulating  the  facts  of 
the  case,  delivered  the  opinion  of  the  Court : 

Soon  after  the  trial  I  had  great  doubts  whether  I  ought  to 
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have  admitted  that  evidence,  and  after  great  consideration  the      wilson 

Court  think  it  ought  not  to  have  been  received,  for  as  it  was  not      ^  *• 

accompanied  by  any  act,  it  cannot  be  considered  as  done  by  the 

order  of  Turner  or  Johnson.    *I  am  not  aware  that  any  con-       [  ^400  ] 

versation  of  an  attorney,  not  spoken  upon  oath,  nor  proved  to 

be  authorized  by  his  client,  can  bind  the  client.    Hill,  it  is  true, 

speaks  as  if  he  had  power  to  discharge  the  plaintiff,  but  that 

power  he  certainly  had  under  his  general  authority.    If  Hill  had 

gone  and  made  the  proposal  to  Wilson,  I  rather  think  the 

evidence  ought  to  have  been  received.    Although  it  is  impossible 

not  to  believe  that  the  motive  for  this  arrest  was  either  the  wish 

to  obtain  the  release  of  Johnson  from  the  debt  of  8,000Z.  or  mere 

malice,  I  do  not  know  that  the  Court  can  so  far  put  themselves  in 

the  place  of  a  jury,  as  to  say  that  it  is  impossible  that  the  case 

could  be  varied  by  the  exclusion  of  this  evidence ;  and  therefore 

the  rule  for  a  new  trial  must  be 

Made  absolute. 


803  [b-r. 


K.   B.    (AT   NISI    PRIUS)    HILARY    TERM. 


igo6.  DOE,  EX  DEM.   HOLCOMB  v.  JOHNSON. 

(6  Espinaaee,  10—11.) 

[  ^^  ]  If  a  tenant  comes  in  the  middle  of  a  quarter,  and  afterwards  pays  for 

the  time  to  the  beginning  of  a  succeeding  regular  quarter,  from  which 
time  he  pays  half-yearly,  his  tenancy  commences  from  that  regular 
quarter  day  to  which  he  paid  up. 

This  was  an  action  of  ejectment  for  a  pablic-hoase  brought  by 
the  plaintiff  as  lessor,  against  the  defendant  as  the  tenant. 

The  plaintiff  proved  the  tenancy  and  payment  of  rent  at 
Christmas  and  Midsummer. 

The  notice  given  by  the  landlord  was  to  quit  at  Giristmas. 

The  defence  was  grounded  on  the  supposed  insufficiency  of 
this  notice,  as  not  ending  with  the  defendant's  term. 

Defendant's  case  was,  that  he  had  come  in  under  a  person  of 
the  name  of  Cockett ;  That  Cockett's  tenancy  commenced  on  the 
21st  of  November ;  and  that  of  course  the  notice  to  quit  should 
have  been  to  quit  on  that  day. 

Cockett  was  called,  and  he  proved  that  fact,  that  he  had  bo 
come  into  possession  at  that  time,  which  was  the  half-quarter ; 
but  it  appeared  that  the  rent  had  afterwards  been  paid  by  him 
from  the  time  of  his  coming  in  up  to  the  Christmas  following, 
and  afterwards  received  by  the  landlord  from  Cockett  at  Mid- 
summer and  Christmas. 

Lord  Ellenbobouoh  : 

The  notice  to  quit  must  correspond  with  the  commencement  of 
the  term.  But  if  the  tenant  comes  in  in  the  middle  of  a  quarter, 
r  •!!  -1  and  he  afterwards  pays  his  rent  for  that  *half  quarter,  and  con- 
tinues then  to  pay  from  the  commencement  of  a  succeeding 
quarter,  he  is  not  a  tenant  from  the  time  of  his  coming  in,  but 
from  the  succeeding  quarter  day.  In  this  case,  had  Cockett  paid 
his  rent  on  the  half-year  commencing  from  the  21st  of  November, 
that  would  have  been  a  tenancy  from  the  21st  of  November,  and 
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the  notice  to  quit  should  have  corresponded  with  it.    Bat  here     doe  dem. 
the  rent  is  paid  half  yearly  from  Christmas,  that  must  be  there-  «. 

fore  held  to  be  the  commencement  of  the  tenancy.  Johhsok. 

Vei'dictfor  plaintiff. 


HOLLAND,  Esq.,  Executoe  of  O'HAEA,  v.  SMITH,       ^^' 

March  4. 

Executor  of  KENDEICK.  — 

(6  Espinasse,  1 1-13.)  ^^  Guildhall. 

Where  a  policy  of  insurance  has  been  effected  pn  the  life  of  a  debtor,         *-      -' 
as  a  security  to  the  lender  of  money,  and  the  lender  charges  the  pre- 
miums to  the  account  of  the  debtor,  who  pays  them,  if  the  principal  is 
afterwards  paid,  the  debtor,  or  his  representative,  is  entitled  to  the 
policy. 

This  was  an  action  for  money  had  and  received. 

Plea  of  non-asaumpsit. 

This  action  was  brought  to  recover  a  sum  of  150Z.  under  the 
following  circumstances : — 

A  person  of  the  name  of  O'Hara,  in  his  life-time  had  been  a 
captain  in  the  Navy;  the  defendant's  *te8tator,  Kendrick,  had  [  •is  ] 
been  his  agent ;  having  become  indebted  to  Kendrick,  and  hav- 
ing no  security  to  give,  Kendrick  had  effected  a  policy  on  his 
life  for  1502.  at  the  Pelican  Insurance  Office.  O'Hara  died  in  the 
year  1802.  The  money  due  from  O'Hara  to  Kendrick  had  been 
paid,  and  Kendrick  being  then  dead,  and  the  office  liable  on  the 
policy,  the  defendant  was  called  upon  by  the  plaintiff,  as  execu- 
tor of  O'Hara,  for  the  policy,  or  the  value  of  it. 

The  defendant  refused  to  deliver  up  the  policy,  and  relied 
upon  his  right  to  hold  it,  on  the  ground,  that  having  been  called 
upon  by  the  office,  previous  to  O'Hara's  death,  to  pay  the  pre- 
mium, he  had  paid  it,  in  order  to  preserve  the  policy  on  the 
event  of  O'Hara's  death  taking  place. 

The  defendant  afterwards  applied  for  the  amount  of  the  insur- 
ance, and  it  had  been  paid  by  the  office.  The  present  action 
was  therefore  brought  to  recover  the  amount  of  the  insurance  on 
O'Hara's  life,  so  paid  to  defendant. 

It  was  contended  for  the  defendant,  that  O'Hara  never  had 
any  interest  in  the  policy ;  that  it  had  been  merely  effected  by 

R.B. — ^VOL.  IX.  8  F 
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r. 
Saiitf. 


[M3] 


Kendrick  for  his  own  secarity  to  cover,  in  the  event  of  O'Hara's 
death,  the  money  due  to  him  by  O'Hara :  that  no  interest  in  it 
could  therefore  pass  to  O'Hara's  executor,  and  that  he  could 
therefore  maintain  no  action  for  what  never  could  belong  to  the 
testator's  estate. 

To  rebut  this  position  the  plaintiff  proved,  that  during  the 
number  of  years  the  policy  subsisted,  which  was  from  1797, 
though  Kendrick  had  paid  the  *money  for  the  premiums  at  the 
ofSce,  he  had  regularly  charged  it  in  account  with  0*Hara,  and 
0*Hara  had  paid  him. 


Garrowy  on  these  facts,  put  it  to  Lord  Ellekbobouoh  for 
his  Lordship's  opinion,  whether  upon  the  evidence  there  could 
be  said  to  be  any  title  to  the  policy,  or  money  produced  by  it,  in 
the  representative  of  O'Hara. 


Lord  Ellenbobouoh  ruled,  that  the  premium  having  been 
Xmid  by  O'Hara,  t  it  must  be  taken  that^he  meant  to  keep  the 
policy  alive  for  his  own  benefit :  that  whatever  property  he  had 
in  it  devolved  upon  the  plaintiff,  as  his  representative ;  if  indeed 
the  money  due  by  O'Hara  to  Kendrick  had  not  been  discharged, 
Kendrick,  or  his  representative,  would  have  had  a  right  to  hold 
the  policy  for  his  own  security,  and  to  liquidate  his  own  debt  by 


t  Note,— 'In  Bruce  v.  Garden  (1869) 
L.  E.  8  Eq.  430,  5  Ch.  App.  32,  39 
L.  J.  Ch.  334,  the  creditor,  an  army 
agent,  had  paid  the  premiums  and 
cliarged  them  in  his  account  to  the 
debtor,  but  it  did  not  appear  that 
any  copy  of  the  account  had  been 
sent  to  the  debtor.  V.-C.  James 
ordered  the  creditor,  who  had  re- 
ceived the  policy  money,  to  render 
an  account.  Lord  Hathebley  (Lord 
Ohancollor)  reversed  this  decision, 
holding  that  no  contract  by  the 
debtor  to  pay  the  premiums  had 
boon  established.  With  the  greatest 
deference  to  the  authority  of  Lord 
IIatherlet  as  Lord  Chancellor  on  a 
question  of  equity,  his  failure  to 
draw  the  inference  of  a  contract,  on 


the  evidence  in  that  case  can  hardly 
be  binding  on  a  Judge  in  any  other 
case.  The  fact  of  a  creditor  (par- 
ticularly one  in  the  character  of  a 
banker)  charging  the  premium  in 
account  to  the  debtor  is  at  least 
evidence  against  the  creditor  of  his 
having  had  authority  from  the  de- 
ceased debtor  so  to  charge  it.  And 
the  fact  of  the  debtor  submitting  to 
a  medical  examination  with  a  view 
to  the  creditor's  taking  out  a  policy 
seems  to  be  some  evidence  in  the 
same  direction.  The  refusal  of  Lord 
Hathebley  to  draw  the  inference 
which  V.-C.  James  did,  if  it  were  con- 
sidered  a  binding  authority  in  law, 
would  be  a  distinct  encouragement 
to  unscrupulous  creditors. — IL  C. 
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its  prodace ;  bat  as  that  debt  was  discharged  he  could  have  no 
claim  to  the  policy ;  the  money  he  had  recovered  on  it  belonged 
to  O'Hara,  or  his  representative,  by  whom  the  premiums  had 
heen  paid. 

Verdict  for  the  plaintif,  deducting  the  premium  last  paid. 


HoLLAino 
Smith. 


FEEELAND  and  Othebs  v.  GLOVER. 

(6  Espinasse,  14—15 ;  8.  C.  7  East,  457,  and  3  Smith,  424.) 

It  is  sufficient  in  effecting  a  policy  of  insurance  for  the  assured  to 
communicate  to  the  underwriter  the  then  state  of  the  sliip,  nor  is  the 
withholding  from  him  letters  containing  an  account  of  former  mis- 
fortunes which  have  happened  to  the  ship  or  crew,  a  concealment  of 
circumstances  sufficient  to  avoid  the  policy,  t 

Assumpsit  on  a  policy  of  assurance  on  the  ship  Neptune,  from 
Liverpool  to  the  coast  of  Africa,  and  during  her  trading  on  the 
coast. 

The  loss  laid  in  the  declaration  was  by  perils  of  the  sea. 

The  plaintiff  proved  the  policy,  and  the  loss  within  the  terms 
of  it. 

The  defence  was,  concealment  of  circumstances. 

The  ship  had  sailed  from  Liverpool  in  December,  1799 ;  she 
:arrived  safe  on  the  coast  of  Africa ;  traded  to  Calibar,  and  from 
thence  to  Gibou  Biver,  in  March,  1800.  In  April  of  the  same 
jear  they  arrived  at  Bembia. 

In  the  month  of  December,  1799,  the  natives  rose  on  them 
and  killed  the  captain  and  wounded  several  of  the  crew :  They 
had  also  been  attacked  by  disease,  so  that  in  February,  1800, 
the  whole  of  the  crew,  which  had  been  twenty  in  number  when 
they  left  England,  were  by  death  reduced  to  five.  In  February, 
the  owners  received  a  letter  from  the  ship,  stating  the  misfortune 
which  had  taken  place,  and  the  death  of  the  crew. 

In  the  April  following,  another  letter  was  written,  stating  the 
condition  of  the  ship,  and  that  they  had  been  able  to  get  nine 
men,  which  was  the  whole  of  the  ship's  crew.    This  letter  was 


t  But  seem  as  to  the  past  history 
of  a  ship  which  involyes  a  material 
element  of  risk ;  as  in  the  case  of  the 


Confederate  cruiser  Georgia,  Bates  y. 
Hewitt  (1867)  L.  B.  2  Q,  B.  695,  36 
L.  J.  a  B.  282.— E.  0. 

8  F  2 


180e. 
Mareh^ 

[1*1 
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Fbeelas'd    received  in  September,  and  the  policy  in  question  effected  on  it. 
Gloybb.      *Bat  on  effecting  the  policy,  the  broker  had  she^m  the  letter  o£ 
[  'IS  ]       April,  and  not  that  of  the  February  preceding. 

Parky  for  the  defendant,  strongly  contended  that  this  \ca& 
a  concealment  of  circumstances,  and  avoided  the  policy.  That 
the  underwriters  were  entitled  to  see  every  paper  and  document 
respecting  the  ship :  That  the  policy  was  underwritten  at  a 
great  length  of  time  after  the  ship  had  sailed,  and  that  the  loss 
of  her  crew  would  have  most  materially  varied  the  risque  and 
should  have  been  communicated. 

But,  per  Lord  Ellenborough,  You  are  not  obliged  to  inform 
the  underwriters  of  all  bye-gone  calamities  which  the  ship  has 
suffered,  nor  to  produce  to  the  insurer  your  whole  port-folio  of 
letters.  If  there  had  been  a  survey  at  a  former  time  of  the 
ship,  from  a  doubt  of  her  sea- worthiness,  would  the  underwriter 
be  entitled  to  be  informed  of  that,  and  to  consider  the  policy 
void  if  that  was  not  communicated?  Was  the  underwriter 
truly  informed  of  all  the  circumstances  known  to  the  assured 
on  his  latest  information  from  the  ship?  If  he  was,  it  is 
sufficient. 

The  letter  of  the  month  of  April  gave  all  that  information 
It  was  shewn  to  the  underwriters. 

Verdict  for  the  plaintiff. 


This  case  came  afterwards  before  the  Court  in  banc,  on  a  rule 
for  a  new  trial.  The  case  is  reported  in  7  East,  457,  and 
8  Smith,  424,  where  the  facts  are  stated  in  detail.  The  rule 
was  discharged;  and  the  judgments  substantially  confirm  the 
ruling  of  Lord  Ellekborouoh  at  nisi  prim,  but  add  nothing  of 
importance  to  the  principle  of  the  ruling. — Ji.  C. 
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MANN  V.  BAEEETT.t 

(6  Espinasae,  32—34.) 


1806. 
March, 


If  the  daaghter  of  a  person  performs  all  the  duties  of  a  servant,  and  Chelmrford 

all  domestic  offices  in  her  father's  house,  though  she  does  not  actually  ^^  Atsket. 

sleep  in  the  house,  is  seduced,  the  father  may  support  an  action,  per  [  32  ] 
quod  Bervitium  amUit. 

Trespass  by  the  plaintiff  for  debauching  his  daughter  and 
getting  her  with  child. 

The  declaration  was  in  the  common  form,  per  quod  servitium 
amisit. 

It  appeared  in  evidence,  That  the  plaintiff  lived  at  a  short 
^distance  from  his  son  who  occupied  an  adjoining  farm ;  the 
plaintiff's  daughter  (the  young  woman  who  had  been  seduced) 
had  gone  to  live  *with  her  brother  to  manage  his  house ;  but  [  *38  ] 
her  father's  being  at  a  short  distance,  she  continued  to  go  back 
and  forwards  to  her  father's,  who  kept  no  servant,  where  she 
did  all  the  household  business  as  before,  but  she  slept  at  the 
brother's  house.  She  never  went  to  her  father's,  but  to  assist 
in  the  household  affairs  of  his  family. 

It  was  objected  by  Best,  Serjt.  That  the  action  was  not 
maintainable ;  the  nature  of  her  service  not  being  of  the  descrip- 
tion which  the  law  required  to  entitle  the  father  to  support  the 
^rCtion :  that,  to  support  the  action,  she  should  be  inhabiting 
in  the  house,  and  part  of  her  father's  family  at  the  time  of  her 
reduction ;  that  if  by  temporary  or  occasional  domestic  acts  in 
the  house  of  a  father,  the  action  could  be  supported,  every 
woman  out  at  service  by  a  visit  or  occasional  domestic  act  at 
her  father's  house,  if  seduced,  could  give  her  father  a  right  of 
Action,  which  could  not  be. 

It  was  answered  by  the  plaintiff's  counsel.  That  the  grievance 
was  the  loss  of  service  in  consequence  of  the  seduction,  which 
appeared  had  been  the  case  here.  That  it  was  proved  she  was 
ia  fact  the  only  servant  her  father  had,  acting  in  every  respect 
AS  a  menial  servant,  by  doing  all  the  domestic  offices  of  the 
house,  such  as  are  usually  performed  by  a  servant ;  that  the 

t  Hist  T.  Faux  (1863)  4  B.  &  S.  409,  32  L.  J.  Q.  B.  38G. 
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Hahk 

Babbett. 


place  where  she  actually  slept  made  no  difference,  nor  the 
rendering  of  similar  services  to  her  brother,  if  in  fact  she  did 
all  the  indoor  work,  and  performed  the  ofSce  of  a  menial  servant- 
within  her  father's  house.  He  was  deprived  of  those  services 
by  the  act  of  the  defendant,  who  was  therefore  liable  to  the 
action. 


[  34  ]  Mr.  Justice  Heath,  who  tried  the  cause,  was  of  opinion,  Thai 

the  nature  of  her  service  was  such  as  to  entitle  the  plaintiff  to- 
support  the  action,  and  so  directed  the  jury ;  giving  the  defendant 
leave  to  move  to  set  the  verdict  aside. 

Verdict  far  the  plaintiff. 
It  was  not  afterwards  moved. 


C.  P.    (AT   NISI   PRIUS)   TRINITY   TERM. 


1806. 
July  I. 

At  WeH- 
miniter, 

[63] 


HOWARD  V.  WEMSLEY. 

(6  Espinasse,  53 — 54.) 

A  notice  given  on  the  26th  September,  to  quit  at  the  end  of  six 
calendar  months»t  is  good  to  determine  a  holding,  commencing  on  th» 
25th  of  March4 

Trespass  for  breaking  and  entering  the  plaintifTs  house,  and 
destroying  the  windows,  &c. 

Plea,  first  of  the  general  issue  and  thereon ;  secondly,  Uberum 
tenementum  in  one  H.  Eelly,  Esq.  and  justification  as  his^ 
servant. 

Beplication  to  the  second  plea,  that  one  Gubitt  held  the 
house  as  tenant  to  Kelly,  from  year  to  year,  and  that  being  so- 
possessed  of  an  unexpired  term  in  it,  he  had  underlet  to  the- 
plaintiff,  by  virtue  of  which  he  entered  and  was  possessed. 

Bejoinder :  that  Kelly  had  given  due  notice  to  Cubitt  to  quii 

t  Extended  to  a  year,  as  to  agri-  29th   of   September   then  next,  is. 

cultural  holdings,  under  the  Act  46  not  a  good  notice  to  determine  a 

&  47  Yict.  c.  61,  ss.  33,  54.~E.  0.  Michaelmas   tenancy.     Morgan    v.. 

t  So,  e  converao,  a  notice  served  on  Daviea  (1878)  3  0.  P.  D.  260. — ^B.  0. 
the  26th  of  March  to  quit  on  the 
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on  the  25th  of  March,  1806 ;  by  notice  bearing  date  the  26th  of  Howard 
September,  1805  ;  in  hac  verba,  "  Take  notice  that  you  deliver  wrmsllw 
np  possession  of  the  premises  you  hold  from  me,  on  or  about  the 
end  of  six  calendar  months,  from  the  29th  of  September  next 
ensuing  the  date  hereof ;  '*  whereby  Gubitt's  term  was 
determined  and  justified  as  to  the  several  trespasses,  so 
entering  as  servant  to  Kelly. 

Surrejoinder :  that  the  said  H.  Eelly  did  not  give  due  notice 
to  quit  in  manner  and  form,  &c. 

The  facts  of  the  case  were,  that  Eelly  was  the  landlord  of  the  [  u  ] 
premises,  and  had  demised  them  to  Cubitt,  whose  term 
commenced  at  Lady  Day:  That  on  the  29th  of  September 
preceding,  Wemsley,  the  defendant,  who  was  the  agent  of  Eelly, 
had  given  the  notice  to  quit  as  stated  in  the  pleadings.  That 
the  plaintiff  who  was  tenant  to  Cubitt  refused  to  quit,  where- 
upon the  defendant  had  entered  with  workmen  to  repair  the 
house,  which  was  the  trespass  complained  of. 

The  plaintiff's  counsel  denied  the  legality  of  this  notice  to 
quit,  and  that  of  course  his  possession  was  rightful  when  the 
defendant  entered.  He  was  in  by  title  as  tenant  to  Cubitt,  and 
the  action  maintainable.  That  the  notice  should  correspond 
with  the  holding,  which  was  stated  to  be  from  the  25th  of  March, 
to  quit  on  which  day,  the  notice  should  be  given,  but  which  was 
not  so  here,  it  being  given  to  quit  at  the  end  of  six  calendar 
months,  and  given  on  the  29th  of  September,  so  that  the  time 
to  quit  would  be  the  29th  of  March,  which  therefore  did  not 
correspond  with  the  holding. 

Lord  Ellenbobouoh  ruled  the  notice  to  be  sufficient ;  saying, 

that  the  25th  of  March  was  the  usual  half-year  by  computation, 

from  the  29th  of  September,  though  not  exactly  corresponding  in 

duration  of  time ;  the  word  **  Calendar  *'  was  surplusage,!  for  if 

he  had  omitted  the  word  calendar,  or  said  half-year,  it  would 

be  good. 

Verdict  for  the  defendant, 

t  This  is  now  the  case  by  statute  (Interpretation  Act,  1889,  52  &  53  Yict. 
c.  63,  8. 3).— B.  C. 
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!«»«•  POTTS  V.  EEED.f 

jMly  19. 
..^  (6  Espinasse,  57—60.) 

[  57  ]  An  indorsement  of  a  bill  of  excliange,  in  these  words:  ''Pay  the 

coutents  of  the  bill  to  A  B,  being  part  of  the  consideration  in  a  certain 
deed  of  assignment,  executed  by  the  said  A  B,  to  the  indorser  and 
others,"  is  not  a  limited  indorsement. 

Assumpsit  on  a  bill  of  exchange  for  308Z.  6^.  8d.  drawn  by 
Gamon  on  the  defendant  in  his  own  favour,  and  indorsed  by 
him  to  Fugh,  and  by  Fugh  to  the  plaintiff. 

Gamon  the  drawer  had  been  in  partnership  with  Fugh  and 
one  Reynolds. 
[  'oS  ]  The  partnership  had  been  dissolved,  and  the  *effects  assigned 

to  Gamon  and  a  Mr.  Beed  as  trustee  with  him,  and  Gamon 
took  the  whole  of  the  concern  on  himself;  and  part  of  the 
agreement  on  the  dissolution  was,  that  Gamon  was  to  pay  to 
Fugh  1,000Z.  by  three  instalments,  which  instalments  were 
secured  by  bills  at  different  dates,  and  on  one  of  them  this  action 
was  brought. 

The  defence  intended  to  be  set  up  was,  That  this  was  to  b3 
a  payment  to  Fugh  only,  who  was  himself  to  receive  the  money, 
and  had  promised  Gamon  that  he  would  not  negotiate  the  bill : 
That  it  was  agreed  so  to  limit  the  payment,  and  that  for  that 
purpose  the  bill  should  be  specially  indorsed.  It  was  produced, 
and  was  indorsed  in  these  words : — 

"  Fay  the  contents  of  the  within  bill  to  Mr.  Evan  Fugh,  being 
part  of  the  consideration  money  in  an  indenture  of  assignment, 
bearing  date  the  28th  day  of  December,  1804,  executed  by  the 
said  Evan  Fugh,  to  Bobert  Reynolds  Beed,  and  myself." 

"A.  Gamon." 

It  was  contended,  that  this  was  a  restricted  indorsement, 
and  that  the  present  holder  could  not  claim  as  indorsee.  That 
the  nature  of  a  special  indorsement,  was  to  restrict  the  payment 
to  a  particular  person,  as  in  the  case  of  Ancher  v.  Bank  of  England^ 
Dougl.  615,  where  the  bill  was  to  be  credited  to  the  account  of 

t  Soo  Bills  of  Exchange  Act,  1882,  s.  35  (1).— R.  C. 


T0L.1X.]  1806.    N.  P.    6  ESP.  58—60.  809 


Daht,  and  was  held  *not  to  be  farther  Degotiable.    In  this  case,       Potts 
Fagh's  name  was  specially  mentioned,  and  the  fund  from  which        beed. 
the  payment  was  made.    That  fund  must  be  taken  to  have  been       [  ♦r,9  ] 
•credited  by  the  assignment  mentioned  in  the  indorsement.   That 
bills  payable  out  of  a  particular  fund  were  not  negotiable. 

m 

It  was  answered,  That  the  fund  mentioned  had  nothing  to 
do  with  the  payment  of  the  bill,  for  which  the  defendant  was  at 
all  events  liable.  It  was  mentioned  only  as  the  consideration 
for  it,  and  as  for  the  indorsement,  it  was  a  special  indorsement 
only,  as  far  as  mentioning  the  name  of  the  indorsee,  whose 
indorsement  it  rendered  it  necessary  to  prove,  and  nothing 
more. 

Lord  Ellenborough  said  he  was  of  opinion,  That  this  was  not 
a  restrictive  indorsement,  and  as  to  the  other  words  they  were 
surplusage,  and  could  not  affect  the  subsequent  negotiability  of 
the  bill.  If  the  bill  was  payable  out  of  a  particular  fund,  it 
would  affect  the  negotiabiUty  of  the  bill ;  but  what  was  here 
mentioned,  was  not  the  fund  out  of  which  the  bill  was  to  be 
l^aid,  but  the  consideration  for  which  the  bill  was  given,  which 
the  holder  had  nothing  to  do  with.  Mr.  Gamon  the  defendant, 
was  here  personally  liable,  though  the  liability  might  have  been 
created  by  the  fund  mentioned  in  the  indorsement,  and  as 
arising  from  the  fund  so  designated  by  the  indorsement;  and 
whenever  a  party  was  personally  liable,  a  bill  was  negotiable, 
it  was  however  necessary  to  prove  Pugh's  indorsement,  as  his 
name  was  mentioned  in  the  indorsement ;  but  though  *so  made  [  *o()  ] 
payable  to  him  by  name,  there  was  nothing  to  restrain  its 
future  negotiability ;  in  the  case  cited,  the  bill  was  to  be  credited 
to  Daht's  account,  no  such  restriction  or  direction  was  here. 

Verdict  for  the  plaintiff . 
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1807.  DOE  V.  SPILLEE. 

(6  Espinasse,  70—71.) 

If  a  notice  to  quit  is  directed  to  the  tenant  by  a  wrong  ChiistiaD 
name,  and  lie  keeps  it,  it  is  a  waiver  of  the  nusdirection,  and  the  leaaor 
may  recover  on  it,  if  there  was  no  other  tenant  of  the  name. 

Ejectment  to  recover  the  possession  of  the  premises  whicb 
the  defendant  held,  as  tenant  to  the  lessor  of  the  plaintiff ;  the 
defendant's  christian  name  was  Thomas. 

The  notice  to  quit  was  directed  to  George  Spiller. 

Park,  for  the  defendant,  objected,  That  the  plaintiff  coald 
not  recover  as  the  notice  was  wrong. 

Lord  Ellenborouoh  asked  if  there  was  any  Thomas  Spiller^ 

[  *7i  ]       and   if  the  defendant   had   sent  back  *the   notice  ?    It   was 

answered  in  the  negative.     Whereupon  Lord  Ellenborouoh 

said.  Then  not  having  done  so  when  he  might  have  repadiated 

the  notice,  he  should  now  hold  him  to  be  bound  by  it. 

Verdict  for  the  plaintiff. 


C.  p.    (AT    NISI   PRIUS)    TRINITY   TERM. 


1807.        BULLEN    V.    ANSLEY   and    SMITH,    Sheriffs    of 

AT^esU  LONBON.t 

minster.  (6  Espinasse,  1 1 1—1 13.) 

r  111  ] '  The  sheriff  is  entitled  to  his  poundage  on  an  execution  levied,  though 

that  execution  is  afterwards  set  aside  for  irregularity. 

Tms  was  an  action  against  the  defendants,  for  money  had  and 
received,  paid,  laid  out,  and  expended,  &c. 
Plea  of  non-assumpsit. 

t  Confirmed  by  Bawsiome  v.  WUkkwrn  (1855)  4  M.  &  S.  256.~B.  C. 
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The  action  was  brought  to  recover  the  sum  of  761.  under  the      Bullbn 
following  circumstances  : —  AkbleV  and 

One  Emmett  having  become  indebted  to  the  plaintiff,  he  had       Smith. 
obtained  a  Judgment  against  him,  upon  which  he  sued  out  a       t  ^^^  ^ 
writ  ot  Jieri  facias  to  levy  the  amount  on  the  goods  and  chattels 
of  Emmett. 

The  execution  was  executed,  and  the  sum  levied,  the  poundage 
upon  which  amounted  to  78/.  which  was  the  sum  in  dispute. 

The  execution  had  been,  in  fact,  irregular,  and  a  rule  having 
been  obtained  to  set  it  aside,  and  that  the  money  levied  should 
be  restored  to  Emmett ;  the  rule  was  made  absolute,  and  the 
money  levied  ordered  to  be  restored  to  Emmett. 

The  Sheriffs  had,  however,  retained  the  78Z.  the  poundage  on 
the  sum  levied ;  and  the  plaintiff,  having  paid  to  Emmett  the 
whole  amount  of  the  sum  levied  on  his  goods,  now  brought  the 
action  to  recover  from  the  Sheriffs  the  78Z.  so  retained  by  them. 

Upon  opening  the  case.  Lord  Ellenborough  declared  his 
opinion,  that  the  plaintiff  had  no  title  to  recover;  that  the 
Sheriffs,  having  regularly  levied  under  the  authority  of  the  writ  of 
execution,  had  nothing  to  do  with  the  regularity  or  irregularity 
of  the  proceeding  under  which  that  writ  had  issued ;  that  was  the 
act  of  the  party  himself,  by  whom  it  was  sued  out :  the  authority 
of  the  writ  the  Sheriffs  could  not  question,  but  was  bound  to  obey. 
He  had,  therefore,  paid  proper  obedience  to  the  writ,  and  the 
statute  having  given  to  him  certain  fees  for  his  trouble  as 
poundage,  he  was  legally  entitled  to  those  fees  on  account  of 
his  levy. 

The  plaintiff' submitted  to  be  nonsuited.  L  ^^^  } 
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plaintiff's  apprentice  and  induces  the  apprentice  to  work  for  him,  the  plain- 
tiff is  entitled  to  waiye  the  tort  and  recover  the  value  of  the  services 
received  by  the  defendant.    LighUy  v.  Cloustoii 713 

ABBITBATION—1.  Award— Extension  of  time. — Where  an  award  is 
made  after  the  time  originallv  given  to  the  arbitrators,  but  authority  was 
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authorised  is  g;ood  upon  tne  face  of  it,  though  it  do  not  recite  Ihat  the 
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2.  Impeachment  of  award— Evidence. — ^In  order  to  impeach  an 

award,  upon  Uie  face  of  which  no  objection  appears,  it  is  not  sufficient  to 
state  facts  from  which  it  may  be  inferred  that  the  award  was  founded  upon 
an  incorrect  notion  of  the  law  of  the  case.    Delver  v.  Barnes,        .        .    707 

3.  Excessive  award. — Upon  a  reference  at  Nisi  Prius,  an  arbitra- 
tor cannot  award  a  greater  sum  than  that  for  which  the  verdict  is  taken. 
Prentice  v.  Reed 722 

ABBEST — 1.  Justification. — If ,  at  a  county  court  held  for  the  election 
of  knights  of  the  shire,  a  freeholder  interrupt  the  proceedings,  by  making  a 
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2.  Voluntary  attendance  on  constable. — If  a  magistrate's  war- 


rant be  shown  by  the  constable  who  has  the  execution  of  it  to  the  person 
charged  with  an  offence,  and  he  thereupon,  without  comnulsion,  attend  the 
constable  to  the  magistrate,  and  after  examination  be  oismissed,  it  seems 
this  is  not  such  an  arrest  as  will  support  trespass  and  false  imprisonment. 
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BANXBUPTCT— 1.  Act  of— Departure  from  dwelling-house.— The 
departure  of  a  trader  from  his  dwelling-house,  with  intent  to  delay  his 
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not  admitted  to  jorove  under  a  separate  oommiflsion  of  bankruptcy  for  the 
purpose  of  receiving  dividends  with  the  separate  creditors;  though  there 
was  no  joint  property :  there  being  a  solvent  partner.  Ex  parte  KenMngUm 
A  Taylor 325 

3.  A  joint  creditor,  being  the  petitioning  creditor  in  a  separate  com- 
mission, is  entitled  to  receive  dividends,  &c.  with  the  separate  creditors. 
Ex  parte  Ackemuin 358 

4.  Partner  acting  on  behalf  of  firm. — One  partner  is  allowed  to 

act  for  another  in  bankruptcy.    Ex  parte  MitcheU         ....    3d7 
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6.  Proof— Alien  enemy. — The  right  of  a  foreigner  by  contract, 

generally,  is  only  suspended  by  a  subsequent  war;  and  mAj  be  enforced 
upon  the  restoration  of  peace.  In  bankruptcy  therefore  a  clum  admitted ; 
reserving  the  dividend.    Ex  parte  Bouwmaicer 142 
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8.  Property  in  newspaper. — If  the  printer  and  publisher  of  a 

newspaper  assign  his  interest  therein  to  a  creditor  as  a  security,  but  continue 
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the  right  to  the  paper  wiU  pass  to  his  assignees,  imder  the  assignment  of  the 
commissioners.    Longman  v.  Tripp 617 
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dividend,  not  distributed  by  way  of  increased  dividend,  taken  as  capital. 
WitU  V.  Steer 192 
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BANK  8T00K— 2.  Tenant  for  life  of  Bank  stock  held  entitled  to  a 

<liyidend  "  of  6L  per  cent,  interest  and  profits  for  the  half  year."   Barclays. 

Wainewn'ght 245 

BASTABDY — ^Evidence. — ^An  order  of  bastardy  stated  to  be  made 
upon  the  oath  of  the  wife,  as  otherwise,  is  good ;  for  it  will  be  presumed 
that  the  non-access  of  the  husband  was  proved  by  competent  wi^esses  on 
oath  other  than  the  wife ;  or  if  proved  by  her  also,  that  tne  judgment  of  the 
justices  was  founded  on  the  other  proof.  2.  Such  an  order  filiating  the 
child  of  a  married  woman  is  good,  though  it  onlv  state  that  such  chila  was 
likely  to  become  chargeable.^  3.  Non-access  of  the  husband  need  not  be 
proved  during  the  whole  period  of  the  wife's  pregnancy :  it  is  sufficient  if 
the  circumstances  of  the  case  shew  a  natural  impossibihty  that  the  husband 
could  be  the  father,    i?.  v.  Luffe 4U6 

BILL  OF  EXCHANGE— 1.  Accommodation  bills— Voluntary  pajr- 
ment  of. — The  voluntary  payment  of  accommodation  bills  for  honour  of  the 
drawer  confers  no  right  against  the  acceptor.    Ex  parte  Lambert  .     169 

2.  Arrangement  with  acceptor — ^Discharge  of  indorser. — ^If  the 

holder  of  a  bUl  of  exchange  when  due,  after  taking  part  payment  from  the 
acceptor,  agree  to  take  a  new  acceptance  from  him,  for  the  remainder,  pav- 
able  at  a  future  date,  and  that  in  the  meantime  the  holder  shaU  keep  tke 
original  bill  in  his  hands  as  a  security,  such  agreement  amounts  to  giving 
time  and  a  new  credit  to  the  acceptor,  and  discharges  the  indorser,  who  was 
no  party  to  such  agreement.     Oould  v.  Itohaon 498 

— - —  3.  Indorsement  for  special  purpose. —If  A.  indorse  a  bill,  drawn 
in  his  favour  and  accepted,  to  B.  in  order  &at  he  may  raise  money  for  A.  by 
negotiating  it,  and  B.*  gives  it  to  0.  who  puts  it  into  the  hands  of  I),  without 
consideration,  two  years  after  the  bill  is  due,  A.  may  recover  back  the  bill 
from  D.  in  trover.    Qoggerley  v.  Cuthbert 632 

4.  Restrictive  indorsement. — An  indorsement  of  a  bill  of  ex- 
change, in  these  words :  **  Pay  the  contents  of  the  bill  to  A  B,  being  part  of 
the  consideration  in  a  certain  deed  of  assignment,  executed  by  the  said  A  B, 
to  the  indorser  and  others,"  is  not  a  limited  indorsement.    Fotta  v.  Reed    808 

5.  Tender. — A  plea  of  tender  after  the  day  of  payment  of  a  bill  of 


exchange,  and  before  action  brought,  is  not  good.    Hume  v.  Feploe      .    399 
And  aee  Evidence,  2 ;  and  Power  of  Attorney. 

BILL  OF  SALE — Continuation  of  possession. — A  bill  of  sale  of 
goods  made  for  a  valuable  consideration,  imaccompanied  with  the  posses 
sion,  is  valid  as  against  the  vendor.    And  as  against  a  creditor,  with  who»e 
Imowledge  and  assent  it  was  given.    Steel  v.  Broton     ....    795 

BOND. — 1.  Co-surety — Contribution. — ^No  contribution  in  favour  of 
one  sure^  against  ano&er:  his  engagement,  according  to  the  bond,  and 
parol  evidence,  which  was  held  admissible,  being,  not  as  co-surety,  but, 
without  the  privity  of  the  other,  as  a  distinct  collateral  security,  limited  to 
default  of  payment  by  the  principal  and  the  other  surety.  Craythome  v. 
Swinburne 264 

2.  Illegal  consideration— Public  policy.— Bond,  to  secure  to  one 

creditor  the  deficiency  of  a  composition,  not  communicated  to  the  other 
creditors,  decreed  to  be  delivered  up,  with  costs,  though  to  particepe  criminis, 
Jachman  v.  Mitchell.    Mitchell  v.  Jackjnan 229 

BONUS — On  shares— Whether  capital  or  income.    See  Bank  Stock. 
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GAR&IEB. — 1.  Form  and  substance  of  action. — ^To  an  action  on 
the  case  in  the  form  of  tort  affainat  one  of  sereral  joint  owners  of  a  ship  for 
not  safely  oonyeying  eoods  which  had  been  delivered  to  him  bv  the  plamtifT 
for  that  purpose,  the  aef endant  may  plead  in  abatement  that  the  goods  were 
deliyerea  to  mm  and  his  partners  jointly,  and  that  his  partners  are  not  sued. 
Paurll  y.  Layton 660 

-^  2.  Lien. — ^A  carrier  who  by  the  usage  of  a  particular  trade,  is  to  be 
paid  for  the  carriage  of  goods  by  the  consignor,  has  no  right  to  retain 
them  against  the  consignee  for  a  general  balanoe  due  to  him  for  the  car- 
riage of  other  goods  of  the  same  sort  sent  by  the  consignor.  Butler  y. 
Woolcott 615 

CITY  OF  LONDON — Freemen  and  liverymen  of,  not  exempt 
from  impressment.    S^e  Impressment. 

COLONIAL  JXTDGMENT.    See  Juxisdiction,  1. 

COMMON,  Bight  of. — ^After  an  easement  has  been  extinguished  by- 
unity  of  possession,  a  new  easement  is  not  created  by  a  grant  of  a  messuage 
and  land  with  common  appurtenant :  Though  those  who  haye  occupied  the 
tenement  since  the  extinguishment  have  always  used  common  therewith. 
Otherwise,  if  it  had  been  a  grant  of  aU  commons  used  therewith.  Clements 
y.  Lambert 74^ 

CONSTABLE.    See  Arrest,  2. 

CONTEMPT  OF  COUBT.^l.  Breach  of  injunction.— Contempt  by 
breach  of  injunction  by  persons,  who  were  present  in  Court  during  the 
motion ;  though  absent  when  the  order  was  pronounced.    Htam  y.  Tennant, 

2.  Non-payment  of  money. — The  non-payment  of  money  which 

an  officer  of  the  Court  has  been  ordered  to  pay  renders  him  liable  to  attach- 
ment for  contempt.    Davies  Y.  Cracra/t 25 i 

CONTBACT — ^Voluntary  promise — Consideration. — Distinction  be- 
tween a  mere  yoluntary  promise,  nudum  pactum^  that  will  not  maintain  an 
action,  and  a  promise  upon  the  faith  of  which  another  does  some  act;  as 
entering  into  engagements,  or  paying  money ;  forming  a  consideration,  that 
will  support  an  action ;  and  therefore  establish  a  debt  against  assets.  Crotbie 
y.  M'Doual 161 

Alien  enemy.    See  Bankruptcy,  6. 


Aivl  see  Vendor  and  Purchaser  ;  Landlord  and  Tenant. 

COPYHOLD—  Tithes.— The  Court  amended  a  recoyery  of  the  17  Geo.  m. 
by  inserting  the  woi*d  **  tithes,"  the  deed  to  lead  the  uses  hayine  conyeyed 
all  the  hereditaments  late  of  C.  C.  deceased,  who  had  deyised  aJU  his  here- 
ditaments at  M.  to  the  youchee.  and  it  appearing  to  haye  been  lately  dis- 
coyered  that  the  deyisor  was  entitled  to  the  tithes  of  M.  Corden,  demandant, 
&o. 675 

COBPOBATION — Conveyance  by  escrow. — Though  the  afiBxing  of 
the  common  seal  to  the  deed  of  conyeyanoe  of  a  corjMration  be  suj£cient  to 

gass  the  estate,  without  a  formal  deliyery,  if  done  with  that  intent ;  yet  it 
as  no  such  effect  if  the  order  for  affixing  the  seal  be  accompanied  with  a 
direction  to  their  derk  to  retain  the  conyeyanoe  in  his  hands  till  accounts 
were  adjusted  with  the  purchaser.    Derby  Canal  Company  y.  Wilmot   «    577 

COBPOBATION  (MUNICIPAL)— 1.  Election  of  Common  Council- 
man— Notice. — Where  the  whole  corjporation  are  sunmioned  for  a  particular 
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purpose  {e.g»  to  receiye  the  resignatioii  of  a  common  conndlman},  a  select 
Dody,  who  are  all  present  and  consenting,  may  at  the  same  meeting,  without 
any  particular  summons  to  them  for  tmit  purpose  in  their  select  capacity, 
proceed  to  an  election  of  a  common  councihxian  in  the  place  of  the  other 
resigned ;  the  power  of  election  being  in  such  select  body,  and  the  charter 
not  requiring  any  previous  summons.    It,  y,  TJieodorick      .        .        .    494 

GOBPORATIOK  (Mnin:CIPAL)~2.  Lease  not  under  Corporate 
seal.    See  Landlord  and  Tenant,  25. 

COSTS — Set  off. — The  plaintiff  is  entitled  to  set  off  interlocutory  costs  in 
the  same  cause,  payable  by  him  to  the  defendant,  against  the  debt  and 
costs  recovered  by  him  on  the  final  result  of  the  cause ;  notwithstandiDg  the 
objection  of  the  defendant's  attorney  on  the  ground  of  his  lien,  which  only 
attaches  to  the  general  result  of  the  costs,  &c.  of  the  cause.  Howell  v. 
Harding 46S 

And  Bee  Solicitor. 

COVEN'ANT — 1.  Action  on. — ^The  devisee  of  the  equity  of  redemption 
(the  legal  fee  being  in  a  mort^gee),  is  not  liable  in  covenant,  as  assignee  of 
all  the  estate,  right,  title,  and  interest,  of  the  original  covenantor.  Mayor  of 
Carlisle  v.  Blamire 491 


2.  Bestrictive.    See  Restraint  of  Trade. 


CBIBONAL  LAW-;-!.  Indictment — Pleading. — ^It  is  no  objection  on 
demurrer  that  several  different  defendants  are  charged  in  different  counts  of 
an  indictment  for  offences  of  the  same  nature ;  though  it  may  be  a  ground 
for  application  to  the  discretion  of  the  Court  to  quash  the  indictment.  B,  v. 
Kingston 373 

— -  2.  Jurisdiction. — A  manslaughter  committed  in  China  by  an  alien 
enemy,  who  had  been  a  nrisoner  of  war,  and  was  then  acting  as  a  mariner 
on  board  an  English  merchant  ship,  on  an  Englishman,  cannot  be  tried  hero 
under  a  commission  issued  in  pursuance  of  the  statutes  33  Hon.  YIII.  c.  23 ; 
and  43  Geo.  III.  c.  113,  s.  6.    B.  v.  Depardo 693 

3.  Postponement  of  Trial — Examination  of  witnesses  abroad. 


— A  defendant  indicted  here  for  misdemeanors  committed  by  him  in  the 
West  Indies  in  a  public  capacity  under  stat.  42  Geo.  III.  c.  85,  is  not 
entitled  under  that  statute  upon  an  affidavit  in  the  common  form  for  putting 
off  a  trial  upon  the  absence  of  a  material  witness,  to  put  off  his  trial  till  return 
made  to  writs  of  mandamus  to  the  Courts  abroad,  to  examine  witnesses.  B, 
V.  JoneB 368 

DEED,  registration.    See  Registration. 

DEFAMATION — 1.  Construction  ofWords. — The  rule  of  construction 
as  to  slanderous  words  is  to  construe  them  in  their  plain  and  popular  sense, 
such  in  which  an  ordinary  hearer  would  have  understood  them  at  the  time 
they  were  spoken.    Boberta  v.  Camden 513 

2.  Special  damage. — ^Where  special  damage  is  necessary  to  sustain 


an  action  for  slander,  the  special  damage  must,  in  order  that  there  may  be  a 
good  cause  of  action,  be  the  natural  consequenoe  of  the  words  spoken. 
Vicars  v.  Wilcocks 361 

3. If  in  consequence  of  words  spoken  the  plaintiff  is  deprived  of 


substantial  benefit  arising  from  the  hospitsdity  of  friends,  this  is  a  sufficient 
temporal  damage  whereon  to  maintain  an  action.    Moore  v.  Meagher   .     702 

^^^       P..R. — ^VOL.  IX.  So 
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EASEMENT — 1.  Bight  of  way. — One  who  has  a  mnt  of  an  occupation 
way  may  declare  in  case  andnst  the  owner  of  the  land  oyer  which,  the  way 
leads  for  obstructing  it,  although  it  be  proved  that  the  public  in  general  had 
used  the  way  without  denial  for  the  last  twelve  years.    Allen  v.  Ormond   363 

2. Evidence   of. — ^Evidence  of  a  prescriptive   right  of  wav 

for  all  manner  of  carriages  does  not  necessarily  prove  a  right  of  way  for  all 
manner  of  cattle.     Ballard  v.  Dyson 770 

And  Bee  Common ;  and  Nuisance,  2. 

ELECTION,  of  common  councilman.  See  Corporation  (Kunicipal). 

ESTATE   TAIL. — Quasi  estate  tail,  how  barred  ?    Campbell  v.  Sandys 

33 

EVIDENCE. — 1.  Hearsay. — In  the  case  of  pedigree  hearsay  evidence  of 
declarations  by  the  husband  as  to  his  wife's  legitimacy,  admissible,  as  well 
as  those  of  relations  by  blood. 

Upon  pedigree  slight  evidence  sufficient.     Vowles  v.  Young       .        •     154 

2.  Improperly  stamped  document — Parol  evidence. — ^If  a  bill 

{^ven  in  discharge  of  a  debt  is  rendered  inadmissible  by  being  on  an 
miproper  stamp,  me  plaintiff  may  prove  his  original  debt.    Brown  v.  Watts 

793 


3.  Licence — ^Evidence  of  loss.— Where  a  licence  to  trade  with  an 

enemy,  granted  abroad,  had  been  returned,  after  beins  used,  to  the  secretaiy 
of  the  governor  by  whom  it  was  issued,  who  had,  as  he  believed,  thrown  it 
aside  amongst  the  waste  papers  of  his  office,  and  did  not  know  what  was 
become  of  it,  having  afterwards  searched  for,  but  not  recollecting  the  finding 
it,  and  thinking  Hi&t  he  had  not  found  it ;  this  is  reasonable  and  probable 
evidence  of  the  loss  of  such  licence,  so  as  to  let  in  parol  evidence  of  its 
contents.    KeruingUm  v.  Inglis 438 

4.  Of  conversation. — ^TJpon  an  issue  between  A.  and  B.,  whether  C. 


died  possessed  of  certain  property,  evidence  may  be  given  of  declarations 
made  Dy  C.  tiiat  she  had  assigned  the  property  to  A.    Ivat  v.  Finch     •    716 

5,  Surrogate's  book. — ^The  original  book  of  acts,  directing  letters 


of  administration  to  be  granted,  with  the  surrogate's  fiat  for  the  same,  is 
evidence  of  the  title  of  the  party  to  whom  the  administration  is  directed  to 
be  ^nted^  of  the  intestate's  ^ects,  without  producing  the  letters  of 
administration  themselves;  notwithstanding  subsequent  letters  of  admims- 
tration  granted  to  another ;  the  first  not  being  recalled.    Elden  v.  Kedddl, 

404 

6.  Tradition. — Qualification  as  to  evidence  of  tradition,  even  upon 

pedigree.  It  must  be  from  persons,  having  such  a  connection  with  the 
party,  that  it  is  natural  and  likely  from  their  domestic  habits,  that  they  are 
BpeauD^  the  truth,  and  could  not  be  mistaken.  Upon  that  principle 
descriptions  in  wiUs,  monuments,  bibles,  &c.  are  admitted.  Whitelocke  v. 
Baker 216 

7.  TTnauthorized  statement  of  solicitor  does  not  bind  client. — 


Offers  made  by  the  plaintifTs  attorney  in  the  hearing  of  a  third  person  to  do 
an  act  relative  to  the  defendant,  whicn  lay  within  the  scope  of  his  authority, 
are  not  admissible  evidence  to  aiffect  the  plaintiff  with  such  offer.  W^son  v. 
Turner 797 

8.  Of  bastardy.    See  Bastardy. 

9.  Of  right  of  way.    See  Easement,  2. 

And  see  Landlord  and  Tenant,  16,  and  Witness. 
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EXECtmOK— Equitable  interest  in  leasehold  property— fl.  fa. — 
A  mere  equitable  interest  in  a  term  of  years  camiot  be  taken  in  execution  by 
iihe  sheriff  under  a  writ  of  fieri  faeUiB  at  the  suit  of  a  judgment  creditor. 
8<M  Y.  Schdey 487 

And  Bee  Sheriff. 

EXECUTOB — 1.  Cannot  renounce  after  intermeddling^. — ^A  person 
named  as  executor  cannot  relieye  himself  from  future  liability  by  renouncing 
after  he  has  intermeddled.  He  remains  liable  for  the  acts  of  the  adminis- 
trator into  whose  hands  the  assets  come  in  consequence  of  the  renunciation. 
Doyle  T.  Blake 76 


2.  Legacy  to— Presumption.    See  Will,  11. 


FALSE  IMPBISOITMENT.    See  Arrest. 

FISHEBY— Whale  fishery— to  whom  fish  belongs— custom.— By 
the  custom  of  the  whale  fishery  among  the  Oallipagos  ii^nds,  he  who 
strikes  a  whale  with  a  loose  harpoon  is  entitled  to  receive  half  the  produce 
from  him  who  kills  it. 

By  the  custom  of  the  Greenland  whale  fishery,  the  whale  belongs  to  the 
"first  striker  only  so  long  as  his  harpoon  is  in  the  whale  and  tmder  his 
'Control.    Fennings  y.  Lord  Orenvilh 760 

FBAXJD — ^Wilftil  misconduct  of  steward. — ^Interest  and  costs  decreed 
■against  a  steward,  upon  fraud,  wilful  concealment,  &c. ;  and  in  such  cases, 
generally,  there  is  no  limitation  of  time.     The  Earl  of  Hardwidce  y.  Vernon. 

329 
And  Bee  Vendor  and  Forchaser,  6. 

GAVELKIND. — ^A  rectory  in  Kent,  formerly  belonging  to  one  of  the 
•dissolyed  monasteries,  haying  been  granted  by  Menry  Vni.  to  a  layman,  to 
be  holden  in  fee  by  knights  seryice  in  eapite;  held  that  the  lands  were 
•descendible  according  to  the  custom  of  gayelkind.  but  the  tithes  accordhig 
to  the  common  law.    Doe  d.  Lushington  y.  The  Biehop  o/Landaff       .     682 

GOODS,  SALE  OF.— 1.  Indorsement  of  bill  of  lading— Stoppage 
in  transitu. — The  property  of  goods  passes  by  the  indorsement  and  dehyery 
of  the  bill  of  lading  by  the  consignee  to  another  bond  fide  for  a  yaluable 
consideration,  and  without  collusion  with  the  consignee,  although  the  in- 
dorsee knew  at  the  time  that  the  consignor  had  not  receiyed  money-payment 
for  his  goods,  but  had  taken  the  consignee's  acceptances  payable  at  a  future 
day  not  then  arriyed :  and  after  such  assignment  of  the  biU  of  ladins  the 
•consignor  cannot  stop  the  goods  in  transitu  upon  the  insolyency  of  the 
original  consignee.     Cuming  y.  Brown 603 

2.  Fart-performance  of  contract. — One  a^^reed  to  deliyer  100  bags 

of  hops  at  a  certain  price  by  a  certain  time,  and  haying  deliyered  part,  com- 
menced an  action  for  the  price  thereof  before  the  expiration  of  the  time  for 
the  deliyery  of  the  remainder.  Held  that  such  action  could  not  be  main- 
tained, the  contract  being  entire.     WaddingUm  y.  Oliver       .        .        .614 


3.  Unfinished  work. — ^If  a  person  contracts  with  another  for  a 

chattel  which  is  not  in  existence  at  the  time  of  the  contract,  though  he  pays 
him  the  whole  yalue  in  adyance,  and  the  other  proceeds  to  execute  the  order, 
the  buyer  acquires  no  property  in  the  chattel  while  unfinished  in  the  hands 
of  the  maker.    Mucklow  y.  Mangles 784 

GTTABANTY.    See  Bankruptcy,  5. 

HABEAS  COEPTJS.    See  Seaman,  1,  ajid  Bond,  1. 

3  0  2 
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HIGHWAY— stoppage  of  old.— Under  the  19th  section  of  the  General 
Highway  Act,  13  Geo.  III.  c.  78,  a  new  highway  must  be  set  out  before  an 
old  one  can  be  stopped  up;  and  the  question  whether  the  proceeding  has 
been  duly  carried  out  may  be  decided  in  an  action  of  trespass  upon  the  site* 
of  the  old  road.  But  under  the  general  issue  in  such  an  action  of  treroass, 
the  defenduit  cannot  justify  cutting  posts  and  rails,  the  property  of  the 
plaintiff,  although  fixed  on  me  defenduit's  own  land.     Wdch  y.  Noah     478 

HUSBAND  AND  WIFE— 1.  Liability  of  huaband  for  necessaries- 
supplied  to  wife. — ^If  husband  and  wife  separate  by  deed,  and  the  former 
ooyenant  with  A.  her  sister,  to  pay  to  his  wife,  or  sucn  person  as  she  should 
appoint,  a  certain  weekly  allowance  during  their  separation,  and  the  wife 
afterwards  liye  with  A.  and  is  by  her  supplied  with  neoessaries,  and  the 
husband  fails  to  pay  the  stipulated  allowance  to  his  wife,  A.  inay  maintain, 
an  indebitatus  asBumpsit  against  the  husband  for  such  neoessaries.  Nurse  y. 
Craig 625 

2.  Agreement  for  separate  maintenance — Limits  of  equitable 

relief  discussed.    Seagrave  y.  Seagrave 203 

IMP&ESSMENT— Freemen  of  London. — ^It  does  not  appear  that  the 
freemen  and  liyerymen  of  London  are  exempted  from  bein^  impressed  for  the 
sea  service,  if  in  other  respects  fit  subjects  for  that  seryice.    B,  y.  Young 

588- 
And  see  Seaman,  1. 

INFANT — 1.  Executory  contract. — ^An  infant  cannot  ayaU  himself  of 
his  infancy  to  excuse  the  non-assertion  of  his  ri^ht  under  an  executory 
agreement  made  with  his  ancestor,  where  the  immediate  performance  of  hL» 
part  of  the  contract  is  essential  to  the  interest  of  the  other  contracting 
party.    Oriffin  y.  Oriffin 51 

2.  Maintenance — ^Interest  on  arrears. — Interest  not  giyen  upon 

arrears  of  maintenance  any  more  than  upon  arrears  of  a  jointure.    MefUsh 
Y.Mellish 335 

INJUNCTION— Breach  of.    See  Contempt  of  Court,  1. 
And  see  Landlord  and  Tenant,  2. 

INST7BANCE  (LIFE)— Property  in  policy.— Where  a  policy  of 
insurance  has  been  effected  on  the  life  of  a  debtor,  as  a  security  to  the 
lender  of  money,  and  the  lender  charges  the  premiums  to  the  account  of  the 
debtor,  who  pays  them,  if  the  principal  is  afterwards  paid,  the  debtor,  or 
his  representatiye,  is  entitled  to  the  policy.    Holland  y.  Smith     .        .    801 

INSXJBANCE  (KABINE)— 1.  Alteration  in  policy— Stamp  Duty. 
— A  policy  effected  on  **ship  and  outfit,"  on  a  yoyage  upon  the  Southern 
Whale  Fishery  out  and  home,  cannot  be  altered  by  consent,  after  the  ship 
sails,  and  the  risk  attaches,  to  an  insurance  on  *'  ship  and  goods,"  without  a 
new  stamp.    Hill  y.  Patten 469 

2. A  policy  of  insurance  originally  underwritten  on  **  ship  and 


outfit  *'  was  after  the  ship  sailed  declared  by  consent  of  all  parties,  to  oe  on 
'*  ship  and  goods,"  by  a  memorandum  written  on  a  blank  space  in  the  body 
of  the  policy ;  but  without  any  new  stamp :  and  it  had  been  before  decided 
that  for  want  of  the  stamp  the  plaintiff  could  not  recover  as  upon  a  policy 
on  ship  and  goods,  as  declared  by  the  memorandum.  It  was  now  heli^ 
that  he  could  not  recover  upon  the  policy  in  its  original  state,  as  an 
insurance  on  "ship  and  outfit,"  by  reason  of  the  alteration  apparent  upon 
the  face  of  the  instrument  itself,  and  which  was  made  by  parties  interested. 
French  y.  PatUm 571 
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INSX7BANCE  (MABINE) — 3.  Averagre.— If  a  ship,  in  order  to  escape 
from  a  privateer,  carry  an  unusual  press  of  sail,  and  succeed  in  getting 
4iway,  but  sustain  damage  in  so  doing,  this  is  a  particular,  not  a  general 
average.     Covington  y.  BoberU *        .        .    669 

4.  Barratry  of  Master. — Where  a  master  had  general  instructions 


Jto  make  the  best  purchases  with  despatch,  this  would  not  warrant  him  in 
going  into  an  enemy's  settlement  to  trade  (which  was  permitted  by  the 
enemy),  though  his  cargo  could  be  more  speedily  and  cneaply  completed 
there;  but  such  act,  in  consequence  of  which  the  ship  was  seized  and 
confiscated,  is  barratrous.    Earle  y.  Rowcroft 385 

5.  Breach,  of  neutralitv — ^Notice  of  abandonment. — It  is  no 

breach  of  neutrality  for  a  neutral  ship  to  carry  enemy's  property  from  its 
own  to  the  enemy  s  coxmtry;  the  yoyage  and  commerce  not  lieinef  of  a 
hostile  description,  nor  otherwise  expressly  or  impliedly  forbidden  oy  the 
law  or  policy  of  this  coxmtry.  And  therefore  a  Britisn  underwriter  after 
'Condemnation  of  the  enemy's  goods  found  on  board,  and  liberation  of  the 
ship  and  the  rest  of  the  cargo,  is  liable  to  the  neutral  owner  of  goods  insured 
in  the  same  ship  whose  yoyage  was  so  interrupted;  either  as  for  a  total 
loss,  if  notice  of  abandonment  upon  the  loss  of  the  yoyage  be  giyen  in 
reasonable  time ;  or  for  an  average  loss  if  such  notice  be  given  out  of  time. 
Barker  v.  Blakea 558 

6.  Description  of  cargo. — Eice  is  not  corn  within  the  meaning  of 

the  memorandum  of  a  policy  of  insurance.    Scott  v.  Bourdillion  .        •    644 

7.  Subject  of  insxurance. — An  insurance  on   the    **  commission, 

privileges,"  &c.  of  the  captain  of  a  ship  in  the  African  trade  is  legal.  King 
y.  Glover 638 


8.  Implied  condition  in  policy. — ^It  is  not  an  implied  condition  in 

a  common  marine  policy  on  ship  and  freight  that  the  ship  shall  not  trade  in 
the  course  of  her  yoyage,  if  that  may  be  done  without  deviation  or  delay  or 
•otherwise  increasing:  the  risk  of  the  msurers.    Baifie  v.  Bell  .        .    533 


9.  Perils  of  the  sea. — In  moving  a  ship  from  one  part  of  a  harbour 

to  another  it  became  necessary  to  send  two  of  the  crew  on  shore  to  make  fast 
a  new  line  and  cast  off  the  rope  by  which  the  ship  was  made  fast ;  those  two 
men  being  immediately  impressed  and  carried  away,  and  not  being  allowed 
by  the  press-gang  to  cast  off  the  rope  in  question,  the  ship  in  consequence 
thereof  went  ashore  and  was  lost :  held  a  loss  by  perils  of  the  sea  within  the 
policy.     Hodgson  v.  Malcolm 656 

10.  Concealment. — It  is  sufficient  in  effecting  a  policy  of  insurance 


for  the  assured  to  commtmicate  to  the  imderwriter  the  then  state  of  the  ship, 
nor  is  the  withholding  from  him  letters  containing  an  account  of  former 
misfortunes  which  have  happened  to  the  ship  or  crew,  a  concealment  of 
'Circumstances  sufficient  to  avoid  the  policy.    Fredand  v.  Olover  .        .    803 

11.  Trading  with,  enemy. — ^Where  a  certain  trading  with  an  alien 


enemy  for  specie  and  goods  to  be  brought  from  the  enemy's  country,  in 
his  ships,  into  our  colonial  ports,  was  licensed  by  the  King's  authority ; 
(held  that  an  insurance  on  the  enemy's  ship,  as  well  as  on  the  goods  and 
epecie  put  on  board  for  the  benefit  of  the  British  subjects,  was  incidentally 
legalised ;  and  that  it  was  competent  for  the  British  agent  of  both  parties, 
in  whose  name  the  insurance  was  effected,  to  sue  upon  the  policy  m  time 
•of  war ;  the  trust  not  contravening  any  rule  of  law  or  of  pubhc  policy, 
^nd  there  being  no  personal  disabiuty  in  the  plaintiff  on  the  record  to  sue. 
Kensington  v.  Inglta 438 

—  12.  Warranty  of  neutrality — Condemnation  (afterwards  re- 
versed) by  foreign  Court. — If  a  ship  warranted  neutral  be  condemned  as 
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prize  by  a  French  Court  of  Admiralty,  and  a  Court  of  Appeal  afterwards 
reverse  such  sentence,  but  refuse  to  giye  damages  or  costs,  on  account  of  the 
muster-roll  not  expressing  the  place  of  nativity  of  the  crew  according  to  an 
ordinance  of  France,  and  it  be  proved  that  the  ship  was  otherwise  propedy 
documeiited  as  a  neutral,  the  assured  may  recover  for  the  detention,  notwith- 
standing such  refusal  of  the  Court  of  Appeal  to  allow  damages  or  costs. 
Biffkm  y.  Let 676- 

IBELAND — Begiatration  of  deeds  in.    See  Begistrstion. 

JXJBISBICTION — 1.  Colonial  Jnd^fment. — ^No  action  will  lie  upon  a 
forei^  judgment  on  the  face  of  which  it  appears  that  the  defendant,  who  is 
descnbea  by  a  residence  not  within  the  Junsdiction  of  the  foreign  court,  was 
neither  served  with  process  nor  came  to  defend  the  action.  Buchanan  v. 
Bucker 531 

2.  Prize  money. — Jurisdiction  of  a  court  of  equity  upon  a  bill  by 

officers  of  the  army  and  the  East  India  Company,  on  b^ialf  of  themselves 
and  all  others,  for  an  account  of  prize  money  received,  beyond  the  due- 
proportion,  and  for  a  distribution  according  to  uie  King's  grant  and  usage : 
oonsidering  the  defendants  as  trustees.  Upon  the  construction  of  the  grant, 
as  not  creating  a  trust,  a  demurrer  was  allowed.    Brown  v.  Harris      .    221 

And  iee  Criminal  I«aw,  2. 

IiAKDLOBD  AND  TENANT  — 1.  Condition  requiring  actual 
occupation  by  leasee. — ^Where  one^  leased  for  twenty-one  years,  if  the 
tenant,  his  executors,  &c.  should  so  long  continue  to  inhabit  and  dwell  in 
the  farm-house,  and  actually  occupy  the  lands,  &e,  and  not  let,  set,  assign 
over,  or  otherwise  depart  with  the  lease:  held  that  the  tenant  having 
become  bankrupt,  and  his  assignees  having  possessed  themselves  of  the 
premises  and  sold  the  lease,  and  the  ban&upt  being  out  of  the  actual 
possession  and  occupation  of  the  farm,  the  lessor  might  maintain  ejectment 
without  a  previous  re-entry,  the  continuance  of  the  term  itself  bemg  made 
to  depend  upon  the  lessee's  actual  occupation.    Doe  d.  Lockwood  v.  Clarke, 

402 

2.  Alteration    of    premises  —  Injunction. — Injunction   against 

proceeding  with  alterations  in  a  house  under  an  agreement  for  a  lease ;  upon 
circumstances,  that  would  probably  prevent  a  specific  performance.  Bonnett 
Y.Sadler 341 

3.  Commencement  of  Tenancy. — ^If  a  tenant  comes  in  the  middle- 

of  a  quarter,  and  afterwards  pays  for  the  time  to  the  beginning  of  a. 
Bucceeoing  regular  quarter,   from  which  time  he   pays  half-yearly,  his 
tenancy  commences  from  that  regular  quarter  day  to  which  he  paid  up. 
Doe  d.  Holcomh  v.  Johnson 800 

4.  Biectment — Injunction. — Paper  entitled  **  Memorandum  of  an 

agreement,  between  A.  and  B.  and  signed  by  them ;  expressing,  that  in 
consideration  of  40/.  A.  **doth  agree  to  let,"  and  B.  **  dotii  agree  to  take  a 
messuage,"  &c.  at  40/.  per  annum  rent,  *'  and  it  is  farther  agreed,"  that  A. 
"  shall  not  raise  the  rent  nor  turn  out "  B.  so  long  as  the  rent  is  duly  paid 
quarterly,  and  he  does  not  sell  any  article  injurious  to  A.  in  his  business. 

A  demurrer  to  a  bill  for  specific  nerformance  against  A.,  who  had 
succeeded  in  an  ejectment,  was  overruled,  and  an  injunction  against  the 
ejectment  was  continued  to  the  hearing.    Browne  v.  Warner       .        .    259- 

^-^  5.  Bjectment— Evidence  of  possession. — ^An  ejectment  against 
the  bailiffs  pro  tempore  of  a  corporation  cannot  be  maintained  by  proving 

Sayment  of  rent  for  the  premises  by  the  annual  predecessors  of  the  descen- 
ants  in  the  same  o£Bce  for  several  years  before,  and  service  of  the  notice  to- 
quit  on  the  defendants,  the  existing  bailiffs ;  for  the  payment  of  such  rent  by 
tne  bailiffs  in  succession  is  merely  evidence  of  a  tenancy  in  the  corporation. 
Doe  d.  Earl  of  Carlisle  v.  Woodman 422. 
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I4ANDLOBD  AND  TENANT-— 6.  Encroachment  upon  waste— En- 
closure for  benefit  of  lessor  presumed. — ^A  lessee  for  lives  cannot  acquire 
a  fee  by  encroachment  upon  the  waste  adjoining  the  land  demised,  though 
accompanied  by  thirty  years  imintemipted  possession.  But  it  sh^  be  in- 
tended that  he  encloses  the  waste  in  nght  of  the  demised  premises,  for  the 
benefit  of  the  lessor  after  the  term  expired.  Bryan  d.  Child  y.  Winwood    751 

7.  Liability  of  insolvent  lessee — Assignment  of  lease. — Debt 

does  not  lie  agunst  a  bankrupt  on  the  reddendum  of  a  lease  for  rent  accruing 
after  the  conmiissioners'  assignment ;  the  lessor's  assent  to  such  assignment 
being  virtually  included  in  the  Act  of  Parliament  authorising  the  assign- 
ment of  the  bankrupt's  estate.     WctdhamY*  Marlowe    ....    456 

^ 8.  Improvements  —  Trade  fixtures. — A  covenant,  by  a  tenant,  to 

vield  up  in  repair  at  the  expiration  of  his  lease,  all  buildings,  which  should 
ue  erected  durine  the  term,  upon  the  demised  premises,  includes  buUdings 
erected  and  used,  by  the  tenant,  for  the  purpose  of  trade  and  manufacture, 
if  such  buildings  be  let  into  the  soil  or  otherwise  fixed  to  the  freehold,  but 
not  where  they  merely  rest  upon  blocks  or  pattens.    Naylor  v.  Collinge  .  691 

9.  Contract  to  renew  lease — Specific  performance. — Equity  will 

not  decree  a  specific  execution  upon  a  contract,  the  terms  of  which  are 
uncertain  as  to  its  extent.    Harnett  y.  Yeilding     .....      98 

10.  Covenant  for  peipetual  renewal    Specific   performance 

refused  under  circumstances :  laches ;  and  alteration  of  the  property,  so  that 
it  could  not  be  enjoyed  according  to  the  stipulations.  The  City  of  London 
V.  Mitfwd 234 

11.  Option  of  determining. — ^IJnder  a  lease  for  fourteen  or  seven 

years,  the  lessee  only  has  the  option  of  determining  it  at  the  end  of  the  first 
seven  years ;  every  doubtful  grant  being  construed  in  favour  of  the  grantee. 
Dot  d.  Webh  v.  Lixon 501 

12.  Option  of  purchase. — Option  in  a  lease  to  the  tenant  to  pur- 
chase. Death  of  lessor.  The  rents,  imtil  the  option  made,  belong  to  the 
heir  of  the  lessor:  from  that  time  the  purchase-money  belongs  to  the  personal 
representative.     Townley  y.  Bedwdl 352 

— ^  13.  Specific  performance  of  covenant. — ^Equity  wiU  not  decree 
specific  performance  of  a  covenant,  where,  from  circumstances  (partly 
attributable  to  the  plaintiff's  conduct),  it  has  become  unconscientious 
strictly  to  enforce  performance  of  it.    Davia  v.  Hone     ....      89 

— -  14.  Specific  performance — ^Insolvency. — ^A.  being  in  insolvent 
circumstances,  suffers  another  person  to  become  the  apparent  owner  of  his 
farm  (though  under  a  secret  trust  for  him) ;  A.  shall  not  have  against  the 
landlord,  a  specific  execution  of  an  agreement  made  by  him  with  the  trustee, 
the  landlord  supposing  the  trustee  to  have  been  the  rightful  owner,  and  con- 
fiding in  his  solvency.    CHerlihy  y.  Hedges 23 

15.  Parol  evidence. — ^A.  by  public  advertisement  offers  land 

to  be  let  for  three  lives  or  thirty-one  years;  and  proposals  having  been 
made  by  £.  and  accepted,  an  agreement  is  executed  between  B.  and  the 
agent  of  A.  authorisea  to  contract  for  him  for  a  lease  of  the  lands,  in 
which  agreement,  the  term  for  which  the  lease  is  to  be  made  is  not  men- 
tioned. A.  is  not  bound  to  perform  this  contract,  there  being  no  evidence 
in  writing  of  the  term  to  to  demised.  There  being  no  reference  in  the 
agreement  to  the  advertisement,  parol  evidence  cannot  be  received  to  connect 
the  one  with  the  other  so  as  to  ascertain  the  term.     Clinan  v.  Cooke       .      3 

16.  Parol  agreement  for  lease — Specific  performance. — Fart 


peiformance.    Specific    execution  of  a  parol  agreement  for  a  lease   for 
three  lives,  proved  by  one  witness;   refused:   the  answer  admitting  an 
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agreement  for  one  life  only,  supported  by  the  testimony  of  one  witness,  and 
not  inconsistent  -with  the  evidence  of  part  performance  given  by  plaintiff. 
Lindsay  y.  Lynch 64 

LANBLOBD  AND  TENAITT— 17.  Parol  promiae  to  extend  ten- 
ancy— Part  performance. — Parol  agreement  not  enforced  upon  the 
ground  of  part  performance  when  the  act  is  equivocal,  and  easily  admits 
compensation ;  as,  by  a  tenant  rebuilding  a  party  wall.  So,  a  tenant's 
possession  and  cultivation  of  the  land  would  not  sustain  a  parol  agreement 
to  purchase.    Frame  v.  Dawson 304 

— -—  18.  Parol  evidence  of  alteration  in  written  agreement. — 
Specific  performance  of  an  agreement  in  writing  for  a  lease  for  sixty  years 
refused  upon  parol  eyidence  of  an  alteration,  stipulated  for  at  the  same  time ; 
and  upon  the  faith  of  which  the  party  executed.     Clarke  v.  Grant        .    336 

19.  Lease  for  lives — ^Agreement  to  change  life — Specific  per- 
formance.— C.  being  about  to  marry,  applied  to  A.  his  landlord,  and  re- 
quested him  to  change  a  cestui  que  vie  in  nis  lease,  by  inserting  in  place  of 
an  old  life,  the  name  of  his  intended  wife ;  which  A.  by  letter  promised  to 
do ;  and  upon  the  faith  of  such  promise  the  marriage  was  had,  and  the 
demised  premises  settled  upon  the  wife.  Ux>on  a  bill  l>y  the  wife  (C.  being 
dead)  it  was  held  that  she  would  have  been  entitled  to  a  specific  execution 
against  A. ;  and  the  estate  of  A.  having  been  sold  to  0.  who  was  deemed 
under  the  circimistAnces  to  have  had  notice  of  the  agreement,  he  was  decreed 
specifically  to  perform  it.     Cro/Um  y,  Ormshy 107 

20.  Notice  to  quit. — ^An  agreement  to  lease  at  a  certain  rent,  and. 

that  the  lessor  should  not  turn  out  the  tenant  so  long  as  he  paid  the  rent, 
and  did  not  sell,  &c.  any  article  injurious  to  the  lessor's  business,  either 
purports  to  be  a  lease  for  life,  and  would  then  be  void,  as  not  being  creatable 
by  parol ;  or  if  it  operate  as  a  tenancy  from  year  to  year,  it  must  necessarily 
be  determinable  by  either  party  giving  the  regular  notice  to  quit.  Doe  d. 
Warner  v.  Browne 397 

21 . A  notice  given  on  the  26th  September,  to  quit  at  the  end  of 

six  calendar  months,  is  good  to  determine  a  holding,  commencing  on  the 
25th  of  March.    Howard  v.  Wemsley 803 

22. If  a  notice  to  quit  is  directed  to  the  tenant  by  a  wrong 

Christian  name,  and  he  keeps  it,  it  is  a  waiver  of  the  misdirection,  and  the 
lessor  may  recover  on  it,  if  there  was  no  other  tenant  of  the  name.  Doe  v. 
Spiller 810 

23.  Where  a  demise  is  for  a  certain  time,  no  notice  to  quit  is 

necessary  at  or  before  the  end  of  the  term  to  put  an  end  to  the  tenancy :  but 
a  demand  of  possession  and  notice  in  writing.  &c.  are  necessary  to  entitle 
the  landlord  to  double  rent  or  value.     Cobb  v.  Stokes    ....    404 

24. Tenant  holding  over. — After  a  landlord  has  recovered  in 

ejectment  against  his  tenant,  he  may  maintain  debt  upon  the  stat.  4  Geo.  I[. 
c.  28,  for  double  the  yearly  value  of  the  premises,  during  the  time  the  tenant 
held  over  after  the  expiration  of  the  landlord's  notice  to  quit.  SouJsby  v. 
Neving 567 

25.  Void  lease. — By  indenture  between  A.,  B.,  and  C.»  bailiffs,  and 

D.,  E.,  and  F.,  aldermen,  with  the  assent  of  the  burgesses  of  the  borough  of 
M.  of  the  one  part,  and  J.  S.  of  the  other  part ;  the  said  bailiffs,  aldermen, 
and  burgesses  demised  lands  to  J.  S.  for  years,  to  be  holden  of  the  said 
bailiffs,  aldermen,  and  burgesses ;  and  the  deed  was  executed  by  A.,  B.,  and 
0.,  D.,  E.,  and  F. ;  but  not  sealed  with  the  corporation  seal ;  J.  S.  having 
paid  rents  to  the  bailiffs  as  chief  officers  of  the  borough,  held  that  <heir 
servant  might  make  cognizance  for  takin?  a  distress  under  a  demise  by  the 
corporation,  notwithstanding  a  notice  had  been  given  by  the  aldermen  (one 
of  whom  was  a  party  to  the  indenture)  to  pay  the  rent  to  them ;  for  the 
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payment  of  rent  to  the  bailiffs  admitted  a  tenancy  from  year  to  year  nnler 
the  corporation.     Wood  y.  Tate 645 

LEASE.    See  Landlord  and  Tenant;  Uortgage,  5,  6;  and  Power,  1. 

LEGAL  ESTATE.     See  Trust  for  Sale. 

LICENCE.    See  Nuisance,  2. 

LIEN — Expenditure  upon  colonial  estate. — ^Allowance  in  respect  of 
advances  for  supplies  to  a  West  India  estate  by  persons,  acting  as  consi^ees, 
not  imder  a  regular  appointment,  but  with  permission  of  the  owners ;  if  not 
upon  the  ground  of  lien  by  the  colonial  law  or  usage,  upon  the  nature  of 
the  subject,  requiring  expenditure ;  as  in  the  case  of  mines,  alum  works, 
&o.  disunguished  from  a  mere  landed  estate  in  this  country.  Lien,  after 
possession  determined ;  as  after  the  death  of  tenant  for  life  of  a  \Yest  India 
estate  for  supplies,  provided  by  him.    ScoU  y.  Neabitt  .        .        .        .    31S 

A  nd  see  Ship,  3. 

LUCITATIONS'STATXTTE  OF.^I.  Possessory  title.— Possession 
by  an  equitable  tenant  for  life  for  20  years,  bein^  consistent  with  the  trust, 
did  not  give  him  a  possessory  title  as  against  uie  trustees.  Keene  d.  Lord 
Byron  v.  Deardon 425 

2.  Remedy  against  trustee. — Cestui  que  trust  barred  by  length  of 


— ^  -'^ —  —  —       -  ^  -    -__  —   -^    -^ 

time  operating  against  his  trustee.     Ilovenden  y.  Lord  Annesley    .        .119 

LUNACY — Lunatic's  debts. — No  order  upon  petition  in  Ixmacy  for 
payment  of  the  lunatic's  debts  out  of  funds,  not  within  the  reach  of  his 
creditors,  except  for  his  accommodation,  and  it  clearly  appears,  that  he  will 
liave  a  sufficient  maintenance.    Ex  parte  Hcutinga        ....    272 

MAGISTRATE.     See  Arrest. 

MAINTENANCE.— 1.  Of  infant.    See  Will,  9. 

2.  Of  lunatic.    See  Lunacy. 

MALICIOUS  PROSECUTION— Evidence  of  malice.— It  lies  on  the 
plaintiff  in  an  action  for  a  malicious  prosecution  to  give  evidence  of  malice 
in  the  defendant,  either  express,  or  to  be  collected  from  circumstances 
shewing  plainly  the  want  of  probable  cause ;  and  the  malice  is  not  to  be 
implied  from  the  mere  proof  of  the  plaintifE's  acquittal  for  want  of  the 
prosecutor's  appearing  when  called.    Furcell  y.  Macnamara  .        .     578 

MARRIAGE-Restraint  of.     See  Will,  23. 

MARRIED  WOMAN — Separate  property. — A  married  woman  con- 
sidered as  a  feme  sole  as  to  property,  settled  to  her  separate  use,  whether  in 
possession  or  reversion ;  and  as  such  therefore  may  sell,  if  not  particularly 
restrained  by  the  instrument.    Sturgia  y.  Corp 169 

MASTER  AND  SERVANT  —  Action  for  seduction  —  Right  of 
parent  to  maintain. — If  the  daughter  of  a  person  performs  all  tiie  duties 
of  a  servant,  and  all  domestic  offices  in  her  father's  nouse,  though  she  does 
not  actually  sleep  in  the  house,  is  seduced,  the  father  may  support  an  action, 
per  quod  servitium  amisit.     Mann  v.  Barrett 804 

MISREPRESENTATION.    See  Vendor  and  Purchaser,  6. 

MONEY  PAID.    See  Penalty. 

MORTGAGE— 1.  Equitable — Possession  of  deeds — Notice  to  pur- 
chaser.— The  possession  of  the  title  deeds  by  an  equitable  mortgagee  is 
constructive  notice  of  his  incumbrance  to  a  purchaser  who  is  consequently 
postponed  to  the  prior  incumbrancer.    Biem  y.  Mill    ....    149 
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KOBTOAOil— 2.  Deposit  of  deeds— Parol   evidence. — Equi* 

table  moi-tgage  by  deposit  oi  deeds.  Extent  of  security  established  by 
parol  evidence.    Ex  parte  Mount/ort 259 

3.  Foreclosure    opened   by   subsequent   action. — After  fore- 

closure  and  sale  an  action  by  the  mortgagee  for  the  balance  opens  the 
foreclosure. 

Therefore  such  action  will  be  restrained  imless  there  is  a  reasonable 
probability  that  the  mortgagee  will  be  able  to  tender  a  reconyeyance  of  the 

Property  to  the  mortgagor  upon  redemption  by  him  within  a  giyen  time. 
*erry  y.  Barker 171 

4.  Foreclosure  suit. — ^The  legal  personal  representatiye  of  a  mort- 
gagor of  realty  haying  no  right  to  redeem  is  not  a  necessary  party  to  a 
foreclosure  suit  by  the  mor^gee.    Bradshaw  y.  Outram     .        .        .183 

5.  Mortgagor  lessor — Undue  influence. — A  lease  set  aside  under 


the  circumstances:  bein^  made  by  mortgagor  to  mortgagee,  the  latter 
taking  advantage  of  the  distresses  of  the  former,  and  using  his  mortgage  as 
an  instrument  to  obtain  an  undue  advantage.     Oubbins  v.  Creed  .        .       71 

6.  A  lease  for  999  years,  made  by  mortgagor  to  mortgagee,  set 


aside  although  made  at  a  fair  value.     Webb  v.  Borke     .        .        .        .122 

MT7NICIPAL    GOBPOBATIOIT.    &^ee  Corporation  (Municipal). 

NEWSPAFEB,  property  in.    See  Bankruptcy,  8. 

NOTICE — 1.  Notice  to  purchaser  that  there  is  a  lease  is  notice  of  its 
contents.    Hail  v.  Smith 313 

2.  To  purchaser,  possession  of  deeds  by  equitable  mortgagee 

is.    See  Mortgage,  1. 

And  He  Begistration. 

NUISANCE — 1.  Baited  traps  near  highway. — If  a  man  place 
daogerous  traps,  baited  with  flesh,  in  his  own  ground,  so  near  to  a  highway, 
or  to  the  premises  of  another,  that  dogs  passing  along  the  highway,  or  kept 
in  his  neighbour's  premises,  must  probably  be  attracted  by  their  instinct  into 
the  traps;  and  in  con8e(|uence  of  such  act  his  neighbour's  dogs  be  so 
attracted,  and  thereby  injured,  an  action  on  the  case  lies.  Totmisend  v. 
Wathen 653 

2.  Executed  licence. — A  parol  licence  to  put  a  sky-L'ght  over  the 

defendant's  area  (which  impeded  the  light  and  air  from  coming  to  the 
plaintiff's  dwelling-house  through  a  window),  cannot  be  recalled  at  pleasure 
after  it  has  been  executed  at  the  defendant's  expense ;  at  least  not  without 
tendering  the  expenses  he  had  been  put  to :  and  therefore  no  action  lies  as 
for  a  private  nuisance,  in  stopping  tne  light  and  air,  &c.  and  communicating 
a  stench  from  the  defendant's  premises  to  the  plaintiff's  house  by  means  of 
such  sky-light.     Wiiiter  v.  Brockwell    .......     454 

OFFICEB — Prize  mone^. — ^A  commodore,  who  appoints  a  captain  under 
him,  without  having  authority  for  that  purpose,  is  not  entitled  to  share  aa 
a  flag  o£Gicer  in  the  distribution  of  prizes,  under  his  Majesty's  proclamation 
of  the  7th  July,  1803.  Neither  will  the  subsequent  ratiflcation  of  such 
appointment,  by  the  Lords  of  the  Admiralty,  or  the  King  in  Council,  entitle 
him  to  share  as  a  flag  officer,  in  any  prizes  taken  before  the  date  of  such 
ratiflcation.     Dondly  v.  Fopham  . 687 

PABTNEBSHIF — 1.  Admission  by  partner  after  dissolution. — ^An 
admission  made  by  one  of  two  partners,  after  the  dissolution  of  the  partner- 
ship, concerning  joint  contracts  that  took  place  during  the  partnership,  is 
competent  evidence  to  charge  the  other  partner.     Wood  v.  Braddick     .     711 


VOL.  IX.J  INDEX.  82T 

PABTNEBSHIP— 2.  In  bankraptoy  one  partner  may  act  on  behalf  of 
the  firm.    £x  parte  Mitchell 357 

3.  DiMolution — ^Bestrictive  covenant.    See  Bestraint  of  Trade. 


And  seeVffiUy  1. 

PElTAIiTY — Compromise  of  action  for. — Money  paid  by  A.  to  B.,  in 
order  to  oompromiae  a  gut  tarn  action  of  usury  brought  by  B.  against  A.,  on 
the  groimd  of  a  usurious  transaction  between  the  latter  and  one  E.,  may  be 
recoyered  back  in  an  action  by  A.  for  money  had  and  receiyed.  Williame  y. 
BeeUey 473 

POOB  BATE — Exhauated  coal  mine. — ^Where  a  coal  mine  becoming 
unproductiye  ceases  to  be  worked,  the  lessee  is  no  longer  liable  to  be  rated  for 
it  to  the  relief  of  the  poor,  although  he  be  still  bound  by  his  coyenant  to  pay 
the  rent  reseryed  to  his  landlord.    B,  y.  The  InhahitanU  of  Bedworth  .    476- 

POWEB — 1.  Defective  execution. — ^A  power  to   grant   a   lease  de- 
fectiyely  executed  by  a  tenant  for  life.     Specific  performance  against  the- 
remainder-man.    Shannon  y.  Bradetreet        •        .        .        .        .        .11 

2. — ^Buration. —  A  power  was  created  by  deed  to  appoint  a  fund 

among  seyeral  objects  to  whom  (in  default  of  appointment)  the  fund  was 
limited  equally  at  twenty-one  or  marriafi;e.  Held,  that  the  power  was  ex- 
tinguishM  as  to  the  share  of  an  object  who  attained  twenty-one  and  died,  but 
that  the  power  remained  as  to  the  snares  of  other  suryiying  objects,  eyen  after 
they  had  attained  twenty-one  and  married.      Vane  y.  Lord  Dungannon      63 

POWEB  OF  ATTOBNEY— Authority  to  negotiate  bills  of  ex- 
chanjg^e. — ^A  power  of  attorney  to  reoeiye  all  salary  and  money,  with  all  the 
principal's  authority  to  recover,  compound,  and  discharge,  and  to  ^ye 
releases,  and  appoint  substitutes,  does  not  authorise  the  attorney  to  negotiate 
bills  receiyed  in  payment.  Nor  to  indorse  them  in  his  own  name.  Hogg  y. 
Snaith 788 


upon  day-rule. — ^A  day-rule,  when  made, 
covers,  by  relation  back,  tiie  liberation  of  a  prisoner  who  had  signed  the 
petition,  but  had  eone  out  of  the  prison  before  the  sitting  of  the  Court  on 
the  same  day ;  tnough  the  marshal  were  sued  for  the  escape  before  the- 
sitting  of  the  Court.    Field  y.  Jones 517 

PBIZE  MONEY.    See  Jurisdiction,  2,  and  Officer. 

PBOIOSSOBT  NOTE— Undertaking  to  pay.    See  Bankruptcy,  5. 

PUBLIC  POLICY.    See  Bond,  2. 

BEOEIVEB— On  what  grounds  appointed.^Held  that  a  receiver 
might  be  appointed  on  motion  as  against  a  defendant,  who  had  the  legal 
estate,  upon  a  strong  suspicion  of  abused  confidence  arising  upon  his  answer. 
Huguenen  v.  Baedey 148 

BEOISTBATION  of  deeds  (Ireland)— Notice.—The  registry  of  deeds, 
&c.  under  the  Eegistry  Act,  6  Ann,  c.  2,  is  not  notice.  But  the  4th  clause 
uf  that  Act,  gives  to  all  deeds  reg^tered  as  thereby  directed,  efficacy  in  law 
and  in  equity  according  to  the  priority  of  the  time  of  registry.  Buehell  v. 
Bushell 21 

BEPLEVIN — When  maintainable. — ^Writ  of  replevin  lies  only  where 
there  has  been  an  actual  taking  out  of  the  possession  of  the  party  suing  it. 
But  it  lies  upon  any  taking,  and  not  merely  upon  a  distress.  Shajinon  y. 
Shannon 36. 
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BESTBAIKT  OF  TBADE— Sestrictive  covenant.— By  indenture 
|}etween  A.  and  B.,  and  C,  dissolving  their  partnership,  as  rope-makers,  A. 
•and  B.  ooyenanted  to  allow  0.  during  his  life,  2$,  on  every  cwt.  of  cordaee 
which  they  should  make  on  the  recommendation  of  C.  for  any  of  his  friexias 
and  connections,  and  whose  debts  should  turn  out  to  be  good :  and  that  A. 
and  B.  should  stand  the  risk  of  such  debts  incurred,  but  should  not  be  com- 
pelled to  furnish  goods  to  any  of  O.'s  connexions  whom  they  should  be  dis- 
inclined to  trust.  And  0.  covenanted  not  to  carry  on  the  business  of  a 
rone-maker  during  his  life  (except  on  Government  contracts) ;  and  that  all 
'debts  contracted  or  to  be  contracted  in  his  or  their  names,  pursuant  to  the 
indenture,  should  be  the  exclusive  property  of  A.  and  B.  ;  and  that  C. 
should,  during  his  life,  exclusively  employ  A.  and  B.,  and  no  other  person, 
to  make  all  tne  cordage  ordered  of  nim,  by  or  for  his  friends  and  con- 
nexions.   Held, 

1st.  That  the  covenant  by  C.  to  employ  A  and  B.  exclusively  to  make 
cordage  for  his  friends,  and  not  to  employ  any  other,  &c.  A.  and  B.  not 
bein^  obliged  to  work  for  any  other  than  such  as  they  chose  to  trust,  was 
not  illegal  and  void  as  being  in  restraint  of  trade  without  adequate  considera- 
tion ;  for  the  whole  indenture  must  be  construed  together,  according  to  the 
apparent  reasonable  intent  of  the  parties. 

2nd.  That  breaches  assigned  generally  against  C.  for  having  made  cordage 
for  divers  persons  other  than  for  Government,  and  for  employing  other 
X)er8ons  than  A.  and  B.  to  make  cordage  for  his  friends,  were  well  assigned. 
Oale  V.  Heed 376 

SALE  OF  GOODS.    See  Goods,  Sale  of. 

SCHOOL — ITotice  of  intention  to  remove  scholar. — Indebitatus  assump- 
sit  for  board,  schooling,  clothes,  &c.  with  a  count  stating  that  in  consideration 
that  the  plaintiff  had  taken  J.  W.  as  a  scholar  into  an  academy  kept  by 
him,  and  that  he  had  left  it  without  having  given  due  notice,  the  defendant 
promised  to  pay  so  much  as  the  plaintiff  reasonably  deserved  to  have ;  held 
that  the  plaintiff  was  entitled  to  recover  for  a  quarter  over  the  time  which 
J.  W.  stayed  on  the  ground  of  a  quarterns  notice  not  having  been  given,  that 
being  one  of  the  terms  upon  which  he  was  taken.    Eardly  v.  Price      .    654 

SEATWATT — 1.  Impressment— EEabeas  Corpus. — ^Where  application  had 
•been  made  for  the  discharge  of  an  impressed  seaman  before  the  two  years  of 
his  protection  by  the  stat.  13  Geo.  II.  c.  17,  were  expired,  which  was  then 
ineffectual,  because  the  facts  were  not  verified  with  sufficient  certainty ;  yet 
the  doubt  being  now  removed  by  another  affidavit,  the  Court  granted  a  writ 
of  habeas  corpus  for  the  purpose  of  liberating  him,  though  the  two  years 
were  now  expired.    Ejc  p%rte  liruze 367 

2.  Wa^es. — Seamen  enter  into  articles  to  serve  for  monthly  wa^es 

on  board  a  ship  **  bound  for  the  ports  of  Madeira,  any  of  the  West  India 
islands,  and  Jamaica,  and  to  return  to  London ;  "  and  it  is  agreed  that  they 
shall  not  demand  or  be  entitled  to  their  wages,  or  any  part  thereof,  until  the 
arrival  of  the  ship  at  the  port  of  discharge,  &c.  meaning  London :  held  that 
though  the  ship  earned  freight  upon  the  delivery  of  an  outward-bound  cargo 
at  Madeira,  and  of  another  cargo  taken  in  at  Madeira  and  delivered  in  the 
West  Indies ;  yet  that  being  lost  in  her  passage  home  by  a  storm,  the  seamen 
could  not  recover  wages  pra  raid  upon  the  outward  voyage,  by  reason  of  the 
express  terms  of  the  stipulation  respecting  wages.    Appleby  v.  Dods    .    450 

SEDTTCTIOir— Bight  of  parent  to  maintain  action  for.  See  Vaster 
.and  Servant. 

SET  OFF.    See  Costs. 
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SETTLEMENT  (MABBIAOE)— Ante-nuptial  agreement.— By  ante- 
nuptial articles  of  agreement  certam  property  was  bound  "  to  be  ^e  light 
title  and  interest  of  the  issue  "  of  the  marriage. 

Held,  that  this  settlement  was  executory,  and  created  a  tenancy  in  common 
between  the  children  qt  the  marriage.     Taggari  y.  Taggart  .        .        .19 

And  see  Landlord  and  Tenant,  19. 

SETTLEMENT  (V0LT7NTABY)— 1.  Undue  influence.— Yoluntary 
settlement  by  a  widow  upon  a  clergyman  and  his  family  set  aside,  as 
obtained  by  undue  influence  and  abused  confidence  in  the  defendant,  as  an 
agent  imdertaking  the  management  of  her  affairs.    Huguenin  y.  Baeelei/ 

276- 

2.  Void  against   purchaser. — ^A  yoluntsiry  settlement  of   lands 

made  in  consideration  of  natural  loye  and  affection  is  yoid  as  against  a 
subsequent  purchaser  for  a  yaluable  consideration;  though  with  notice  of 
the  prior  settlement  before  all  the  purchase-money  was  paid  or  the  deeds- 
executed;  and  though  the  settlor  had  other  property  at  the  time  of  such 
prior  settlement,  ana  did  not  appear  to  be  then  indebted,  and  there  was  no 
fraud  in  fact  in  the  transaction.    Doe  d.  Qtley  y.  Manning    .        .        •    S03> 

SHEBIFF— Poundage. — The  sheriff  is  entitled  to  his  poundage  on  an 
execution  leyied,  though  that  execution  is  afterwards  set  aside  for  irregularity. 
Bidlen  y.  AnsUy 810' 

And  $ee  Arrest,  1. 

SHIP — 1.  Collision  —  Ijiability.  —  If  a  ship  be  chartered  to  the  Com- 
missioners of  the  Nayy,  as  an  armed  yessel,  and  an  iniury  be  done  to 
another  yessel  by  the  misconduct  of  the  persons  on  board  the  former,  while 
a  commander  of  the  Nayy  and  a  King*s  pilot  are  on  board,  an  action  for  the 
injury  may  be  sustained  against  the  owners  of  the  chartered  ship.  Fletcher 
V.  Braddick 633 

2.  Inability  to  deliver  cargo— Freigjht.— If  a  ship  freighted  to  H.. 

is  preyented  by  restraints  of  princes  from  arriying,  and  the  consignees  direct 
the  master  to  deliyer  the  cargo  at  G.  and  accept  it  there,  he  may  maintain 
assumpsit  upon  an  implied  contract  to  pay  freight  pro  raid  itineria. 

And  if  the  master  be  preyented  by  the  default  of  the  consignees  or 
restraints  of  princes  from  deliyering  the  whole  cargo  there,  he  shall  bo 
entitled  to  freight  2>ro  rafd  for  the  part  deliyered.     Christy  y.  Bow        .     77& 

3.  Lien  of  master.— The  master  of  a  ship  has  no  lien  on  it  for 

money  expended  or  debts  incurred  by  him  for  repairs  done  to  it  on  the 
yoyage.     Ilussey  y.  Christie o8J 

SLANDEB.    See  Defiamation. 

SOLICITOB — 1.  Costs. — If  a  plaintiff  collude  with  the  defendant's  bail 
and  his  attorney,  to  depriye  the  plaintiff's  attorney  of  his  costs  by  settling  a 
debt,  and  accepting  a  part  payment  without  the  interyention  of  the  plaintiff's 
attorney,  the  Court  will  not  restrain  the  plaintiff's  attorney  from  proceeding 
against  the  bul,  in  order  to  recoyer  such  costs.    Swain  y.  Senate  .        .621 

2.  A  plaintiff  may,  without  consulting  his  attorney,  compromise 

an  action  with  the  defendant,  and  take  on  himself  the  payment  of  the  costs 
t<)  the  attorney,  if  there  be  no  fraudulent  conspiracy  to  cheat  the  attorney  of 
his  costs.     Ciiapman  y.  Haw  .         .         .         .      ' 786 

3.  Lien. — A  solicitor,  haying  declined  to  act  for  his  client,  has  no 

lien  for  his  costs  upon  a  fund  in  CoiSt.     Cresstvell  v.  Byron  .        .        .27^ 

And  see  Evidence f  7.  .  ,.  • 
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STOPPAGE  IN  TBANSITT7.    See  Goods,  Sale  of,  1. 

ST7NDAT — Service  of  notice  on. — Service  of  notice  of  plea  filed  on  a 
Sunday  is  void  by  construction  of  the  statute  29  Gar.  II.  c.  7,  b.  6,  which 
■avoids  all  process,  &c.  served  on  that  day.    BoherU  y.  Monkhouse         •    497 

STTBETY.    See  Bond,  1. 

TENANT  FOB  LIFE,  right  of  to  boniuB.    See  Bank  Stock. 

TENDEB.    See  Bill  of  Exchange,  5. 

TITHE.    See  Copyhold. 

TBADE  COMBINATION— Illegal  Monopoly.— Contract  for  participa- 
tion in  an  illegal  transaction:  the  result  of  a  combination  of  wholesale 
grocers,  by  the  title  of  **  The  Fruit  Club,"  acting  by  a  select  conunittee,  of 
which  the  defendants  were  members,  to  purchase  all  imported  fruit ;  though 
not  strictly  forestalling,  regrating  or  monopoly.  Persons  contracting  on 
behalf  of  a  legal  society,  of  which  they  are  members,  as  a  committee,  are 
not  liable  to  nonsuit,  and  cannot  defend  an  action,  upon  an  objection  of 
parties.     Cousins  y.  Smith      .        •        • 217 

TBESPASS — Taking  soil. — J.  T.  demised  land  to  the  plaintiff  at  an 
annual  rent  for  twenty-one  years,  with  liberty  to  dig  half  an  acre  of  brick 
earth  annually :  the  lessee  coyenanted  that  he  would  not  dig  more,  or  if  he 
<lid,  that  he  would  pay  an  increased  rent.  A  stranger  dug  and  took  away 
brick  earth :  the  lessee  recovered  against  him  the  full  yalue  of  it.  It  was 
held  that  he  was  entitled  to  retain  the  whole  damages.    Attersoll  y.  StevenB 

731 
Ajid  see  Highway. 

TBOVEB — Tenantit  in  common.--One  tenant  in  common  of  a  chattel 
cannot  maintain  trover  for  it  against  his  companion,  imless  the  latter  have  so 
disposed  of  it,  as  to  render  it  impossible  that  the  plaintiff  ehould  ever  take 
and  use  it.     Fenninga  v.  Lord  Orenville 760 

TBTTST  FOB  SALE. — A  conveyance  to  trustees  in  trust  to  sell  was 
held  to  pass  the  legal  estate,  notwithstauding  that  the  rents  were  to  be 
received  by  the  tenant  for  life  until  sale.    Keene  d.  Lord  Byron  v.  Deardon 

425 

T7NDT7E  INFLX7ENCE.  See  Mortgage,  5, 6,  and  Settlement  (Volun- 
tary), 1. 

USITBT.     See  Penalty. 

VENDOB  AND  PT7BCHASEB— 1.  Presumption  of  re-convey- 
ance.— ^No  presumption  made  in  fayour  of  an  innocent  purchaser  of  a  recon- 
veyance by  trustees  of  the  legal  estate.    Keene  d.  Lord  Byron  y.  Deardon. 

425 

2.  Sale    at    valuation. — Agreement   for   sale   accordin^^  to  the 

valuation  of  two  persons,  one  chosen  by  each  party,  or  of  an  umpire.  Bill 
for  a  specific  performance ;  praying,  tiiat  the  Court  will  appoint  a  person 
to  make  the  valuation,  or  otherwiae  ascertain  it,  dismissed.    Milne$  v.  Qery 

307 

3.  Specific  performance— Bankruptcy  of  vendor. — An  act  of 

bankruptcy  by  a  vendor  is  a  sufficient  defence  to  his  suit  for  specific  perfor- 
mance of  a  contract  for  the  sale  of  real  estate.    Lowea  v.  Lush     .         .    344 

^  "Rankruptcy  of  purchaser. — ^An  act  of   bankruptcy  by  a 

purcha      ,  '^ent  defence  to  his  suit  for  specific  performance  of  a  con 

tract  fo.  of  real  estate  even  though  part  of  the  purchase-^monev 

has  beei  *^'  ^^^           Franklin  v.  Lord  Brownlow     ....    346 
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YETSrpOR  ANI>  P'OBCHABSB—o.  Defective  title.— Purcliaser 

cannot  insist  on  being  discharged  upon  a  report  of  defective  title ;  if  capable 
of  being  made  good  within  a  reasonable  time ;  as  to  which  the  yendor  will 
be  put  under  teims.     Coffin  y.  Cooper 274 

6.  False  representation. — ^Effect  of  an  indefinite  representa- 
tion by  a  vendor ;  as  that  a  leasehold  estate  was  nearly  equal  to  freehold,  being 
renewable  upon  a  small  fine ;  putting  the  purchaser  upon  inquiry ;  though, 
connected  with  certain  circumstances,  such  representation  may  be  fraudu- 
lent; and  form  a  ground  for  rescinding  the  contract.  Fenton  y.  Browne, 
Brovme  y.  Fenton 255 

7.  ITotice. — Notice  to  a  purchaser,  that  there  is  a  lease,  is 

notice  of  its  contents.    HcUl  y.  Smith 31.*) 

8.  Mistake. — Specific  performance  of  an  agreement  refused,  in 


the  case  of  mistake,  though  no  fraud.    Mason  y.  Armitage  .        .        .     131 
9.  Title. — Specific  performance  upon  the  principle  of  compensa- 


tion and  indemnity;  not  if  the  effect  is  a  substantial  deviation  from  the 
contract.     Halsey  v.  Orant 143 

10.  To  entitle  the  heir  to  the  performance  of  an  agreement  for  a 


purchase  out  of  the  personal  estate  the  agreement  must  have  been  binding 
upon  the  parties  contracting ;  so  that  the  property  was  converted  in  equity 
l>efore  the  death.    Bucknuuter  v.  Harrop 212 

11.  Defendant  to  a  bill  for  specific  performance,  proving  an 


agreement  different  from  that  insisted  on  by  the  plaintiff,  may  have  a  decree 
upon  his  answer.    Fife  v.  Clayton 220 

12.  Deposit    of  purchase-money. — ^Effect  of  a  deposit  by 


Tendee,  with  notice  to  vendor ;  to  stop,  or  determine  the  rate  of,  interest :  not 
as  a  tender  and  appropriation,  traneferrinc;  the  risk  as  to  the  principal. 

Therefore,  upon  an  mvestment  in  stock  by  the  vendee,  the  title  not  being 
ready,  and  the  vendor  having  notice,  but  returning  no  answer,  the  advan- 
tage by  a  rise,  as  the  loss  by  a  fall,  is  the  vendee's.    Roberts  v.  Massey,    227 

13.  Unpaid   purchase-money — Lien. — Purchase-money  un- 


paid, is,  primd  faciei  a  lien  on  the  lands  sold ;  and  if  a  security  is  taken  for  that 
money,  it  lies  on  the  vendee  to  show  that  the  vendor  agreed  to  rest  on  that 
security,  and  to  discharge  the  lands.    Hughes  v.  Kearney     ...      30 

VOLTTNTABY  PROMISE.    See  Contract. 

VOLTTNTABT  SETTLBMENT.    See  Settlement  (Voluntary). 

WHALE  FISHEBT.    5ee  Fishery. 

WILL — 1.  Administration — Account. — ^T.  holds  shares  in  a  trading 
partnership  in  trust  for  W. ;  who,  by  his  will,  appoints  T.  his  residuary 
legatee.  T.  continues  in  possession  of  the  shares  and  becomes  bankrupt. 
The  shares  are  not  in  the  order  and  disposition  of  the  bankrupt,  inasmuch 
as  T.  is  himself  the  "  true  owner  and  proprietor  thereof,"  subject  however 
to  the  debts  and  legacies  of  W. 

T,  and  his  partners,  tog;ether  with  W.,  give  securities  to  0.  for  the  proper 
debt  of  T.  W.  dies  leaving  T.  and  C.  his  executors,  and  T.  his  residuary 
legatee,  and  leaving  a  sum  of  money  under  the  control  of  G.  0.  applies  this 
money  to  the  payment  of  the  securities  given  by  T.  &  Co.  and  by  W. ;  and 
debits  W.  in  account  with  the  amount :  and  on  settling  with  T.  as  executor 
of  W.,  0.  hands  him  oyer  these  securities,  and  pays  him  as  x^"'  ^  ry  legatee 
the  balance  due  to  the  estate  of  W.    C.  shall  be  answeo^^^  .realtors 

and  legatees  of  W.  on  failure  of  T.,  as  well  for  the  s  as  that 

retained  by  C.    Joy  v.  Campbell    •        .        .        •        u  |.  •        .      39 


832  INDEX.  [B.B. 

• 

WILL~2.  Construction — ^Absolute  gift.  —  Legacy  to  A.  but  if  the 
executors  after  named  shall  think  it  more  for  his  adyantag^e  to  have  it  placed 
out,  and  to  pay  him  the  interest  for  life,  as  they  in  their  discretion  ahall 
think  fit,  empowering  them  accordingly ;  and  directing,  that  after  his  de- 
cease the  said  sum  should  be  divided  among  his  children,  and,  for  default  of 
children,  over. 

One  of  the  executors  being  dead,  and  the  others  haying  renounced,  the 
legacy  was  held  to  be  absolute  in  the  legatee ;  who  had  taken  the  benefit  of 
an  Insolyent  Act.     Keates  y.  Burton 313 

3.  Annuity — Condition. — Bequest  of  an  annuity,  with  condi- 
tion to  fall  into  the  residue  upon  signing  an  instrument,  agreeing  to  sell, 
assign,  charge,  or  dispose  of,  or  empower  any  person  to  receive,  &c.  in  the 
most  comprehensive  terms. 

The  condition  broken  by  taking  the  benefit  of  an  Insolvent  Act.  Shee  v. 
Ilalc 198 

4.  Bonua  on  Shares. — Distribution  by  the  Bank  of  extra- 
ordinary profit,  beyond  the  regular  dividend,  not  by  way  of  increased 
dividend,  out  as  a  bonus,  taken  as  capital ;  and  the  maimer  in  which  it  is 
given,  makes  no  difference.     Witts  v.  Steere 192 

5.  Chose  in  action. — A  chose  in  action  cannot  generally  be 

described  by  reference  to  locality.    Fleming  v.  Brook    ....      35 

6.  Election. — ^Will,  directing  that,  in  case  the  testator  shall 

enter  into  contracts  for  the  purchase  of  lands,  and  die  before  the  conveyance, 
such  contracts  shall  be  earned  into  execution,  and  the  money  ])aid  out  of  his 
])ersonal  estate,  and  the  conveyance  be  to  his  trustees,  their  heirs,  &c.  to  the 
uses  of  his  will.  The  heir  at  law,  having  interests  bequeathed  to  him,  put 
to  election.     Thelluason  v.  Wood/ord,     Woodford  y.  ThetltiMon      .        .175 

7.  Gift  over. — ^Bequest  to  the  testator's  two  natural  sons ;  with 


survivorship  upon  the  death  of  either  before  twenty-one,  and  without  issue ; 
but  in  the  event  of  both  dying  without  issue  over:  the  interest  beyond 
maintenance  to  be  added  yearly  to  the  princiiMd,  for  their  benefit :  to  be 
paid,  when  they  attain  twenty-one.  The  limitation  oyer  upon  the  death  of 
Wh  established.  As  to  the  accumulation  a  vested  interest ;  and  the  pay- 
ment only  postponed.     Kirkpatrick  v.  Kilpatrick 212 

8. A  testator  devised  an  estate  to  his  daughter  J.  '*  to  her  and 


her  heirs  for  ever  and  ever ;  but  if  my  said  daughter  shall  fortune  to  die  and 
Hot  attain  the  full  age  of  21  years,  or  having  no  such  issue  as  aforesaid." 
then  to  his  wife  in  fee,  provided  that  if  his  said  daughter  should  survive  his 
said  wife  he  gave  the  promises  to  his  **  said  daughter  J.  for  ever  and  ever." 
Held  an  executory  devise  over  contingent  upon  the  triple  event  of  the 
daughter  dying  in  the  lifetime  of  the  mother  without  having  issue  and 
without  having  attained  21 :  and  that  the  devisee  of  the  daughter  was 
entitled  to  the  fee  against  persons  claiming  in  right  of  the  wife.  Eastman 
y.  Baker 728 

9.  Infant — ICaintenance. — Maintenance  allowed,  against  a 


direction  for  accumulation,  only  where  it  is  for  the  benefit  of  the  infants ; 
the  chance  by  surviving  being  ^qual ;  and  where  no  other  interest,  to  take 
effect  upon  any  contingency,  will  be  defeated.    Errat  v.  Barlow  .        .    273 

10.  Interest  on  legacy. — A  legacy  charged  only  upon  land 


bears  interest  from  the  death  of  the  testator.    Pearson  v.  Pearson         .        1 
11.  Legacy  to  executor — Presumption. — Presumption  that 


a  legacy  to  a  person,  appointed  executor,  is  given  to  him  in  that  character ; 
thouprh  not  apparently  connected ;  unless  there  are  circumstances  shewing 
that  it  is  intended  for  him  personally.     Stackpoole  y.  Howell  .        .     200 
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WILL — 12.  Power. — ^DisUndioii  between    propertj  and   power. 

HiTxm  y.  Oliwr,  148 ;  Bradly  y.  WestcoU 207 

13.  **  During  her  life." — ^Testator  apt>ointed  his  daughter-in- 
law  his  sole  executrix  to  haye  and  enjoy  aU  his  real  and  personal  estate,  all 
the  goods,  cattle,  chattels,  &c.  during  her  life ;  but  not  to  diminish  nor 
commit  waste  on  the  lands ;  and  his  luyg^est  heir  at  law  to  enjoy  the  same 
after  her  death. 

An  estate  for  life  only  in  the  whole,  both  real  and  personal  estate ;  with 
remainder  to  the  heir  at  law.     Owynne  y.  Muddock       ....    327 

14.  " Effects."— The  -word  "effects"  in  a  will  restrained  to 

articles  efusdem  generis  with  those  specified ;  though  the  consequence  was  a 
residue  imdisposed  of.    Bawling*  y.  Jennings 187 

15. "  Xext  of  kin." — ^Besiduary  clause,  **to  be  diyided  amongst 

my  next  of  kin  as  if  I  had  died  intestate :  "  a  bequest  to  the  next  of  km ; 
as  they  would  take  under  an  intestacy ;  and  the  widow  is  not  one  of  the 
"  next  of  kin  "  in  tiie  ordinary  sense ;  or  in  the  sense  in  which  the  testator 
used  the  words.    Oarrids  y.  Jjord  Camden,    Fatten  y.  Janes .        .        .    297 

16. '*  Or." — ^Under  a  deyise  to  A.  for  life,  remainder  to  B.  and 

her  heirs ;  but  if  B.  die  before  A.,  or  if  she  die  without  heirs  of  her  body, 
tiien  to  G.  and  his  heirs,  &c. :  held  that  the  deyise  oyer  to  0.  after  B.  could 
only  take  effect  if  B.  died  before  A.  and  without  issue;  for  that  unless  **  or  " 
were  read  as  "  and,"  the  devisee  oyer  would  take  if  B.  died  before  A., 
although  B.  left  issue ;  which  would  clearly  be  against  the  apparent  intent 
of  the  deyisor,  which  was  to  prefer  the  issue  of  B.  to  C.  Denn  id.  Wilkine 
y.  Kemeys 581 

17. A.  being  seised  of  lands,  holden  upon  leases  for  liyes, 

deyised  to  B.  his  brother,  aU  his  real  and  freehold  estates,  subject  to  an 
annuity  to  his  mother  for  her  life,  "but  in  case  B.  should  die  before  he 
attained  the  age  of  twenty-one  years,  or  without  issue  liying  at  his  death  " 
to  his  mother  for  ever.  A.  diea ;  B.  attained  the  age  of  twenty-one,  and 
then  died  without  i9>sue.  Held  that  the  word  "or  in  the  deyise  over 
must  be  construed  as  **  and" ;  and  that  the  mother  took  nothing  upon  the 
death  of  B.    Fairfield  d.  Hawkeeworth  y.  Morgan        ....    609 

18. **  The  relations  on  my  aide." — ^Under  a  deyise  of  freehold 

properhr  to  "  the  relations  on  my  side,"  all  those  shall  take  who  would  be 
entitled  to  personal  estate  under  the  Statute  of  Distributions.  Doe  d. 
Thwaitee  y.  Over 767 

19. "Stock 


k  upon  mv  farm." — ^The  deyisor  haying  devised 
certain  estates  to  A.  in  fee ;  and  to  his  executors  "  all  his  money,"  &c.  stock 
upon  his  farm,  with  the  implements  of  husbandry,  and  all  other  his  personal 
estate  of  what  nature  or  kind  soever,  in  trust  to  pajr  debts  and  legacies,  &c. : 
held  that  the  devise  of  the  stock  upon  his  farm  carried  the  standing  crops  of 
com  growing  there  at  the  time  of  nis  death  from  the  devisee  of  the  land  to 
the  executors ;  although  there  were  assets  sufficient  to  pay  all  the  debts  and 
legacies  without  that  aid.     West  y.  Moore 460 

20. "  Survivor." — Legacy  to  the  children  of  A.  to  be  equally 

divided  among  them  and  if  either  of  them  die  before  twenty-one  their  share 
to  go  to  the  survivors :  a  yested  interest  in  the  children  liying  at  the  testator's 
death,  subject  to  be  devested  in  the  event  pointed  out :  after-bom  children 
therefore  excluded.    Davidson  v.  Dallas 350 

21. Survivorship. — Bequest  to  the  children  of  A.  who  should 


be  liying  at  the  testator's  decease,  equally ;  with  survivorship  in  case  of  death 

without  leaving  issue  :  if,  leaving  issue,  the  issue  to  haye  the  parent's  share. 

The  survivorship  cannot  be  restrained  to  the  period  of  the  testator's  death : 

as  upon  that  construction  the  clause  would  be  repugnant.    Shergold  y.  Boone 

195 

R.R. — ^VOL.  IX.  8  H 
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WILL — 22. *'  When  recovered." — ^Legacies  to  be  paid  out  of  money 

due  on  mortgage,  '*  when  recovered."  The  right  to  interest  at  4  per  cent, 
the  mortgaffe  producing  5,  does  not  depend  upon  the  time  when  the  money 
is  recoyeieaf.     Wood  y.  Fenayre 195 

23. Bestraint   of  marriage. — ^Devise  of   real  and  personal 

estate  for  the  maintenance,  education,  and  support  of  testator's  daughter, 
until  she  should  attain  the  age  of  twenty-one  years,  or  marry,  &c. ;  gift 
over  to  wife  for  life,  with  a  proviso,  that  if  eitner  his  wife  or  daughter 
should  marry  a  Scotchman,  then  his  wife  or  daughter  so  marrying  should 
forfeit  all  benefit  luider  his  will,  and  the  estates  given  to  such  his  wife  or 
daughter  as  should  so  marry  should  descend  to  such  person  or  persons  as 
womd  be  entitled  under  his  will  in  the  same  manner  as  if  his  wife  or 
daughter  were  dead.  Held  that  such  partial  restraint  of  marriage  was 
legal ;  and  that  the  daughter  having  while  under  age  married  a  Scotehman 
and  died,  leaving  a  son ;  such  son  could  not  inherit,  nor  her  husband  be 
tenant  by  the  curtesy.    Ferrin  y.  Lyon,    Lyon  y.  Ferrin     .        .        .    520 

24. Tenants  in  common — Cross  remainders. — ^Wherever  it 

{ippears  to  be  the  intention  of  a  testator  that  the  whole  of  his  estate  shall  go 
ovei;  together,  upon  the  failure  of  issue  of  more  than  two  tenants  in  common, 
cross  remainders  shall  be  implied  between  them  in  the  meantime,  in  order  to 
effectuate  that  intent.    Doe  d.  Gorges  y.  Webb       •        .        .        .        .    7a4 

25. Execution. — ^It  is  not  necessary  to  the  yalidity  of  the 

execution  of  a  will  of  lands  by  a  blind  man,  that  it  should  be  read  over  to 
him  in  the  presence  of  the  attesting  witnesses.  Longchamp  d.  Chod/ellow  v. 
Fish 670 

WITITESS — 1.  Subpoena  to  produce  papers. — The  writ  of  eubjxxtia 
duces  tecum  is  of  compulsory  obligation  on  a  witness  to  produce  papers  thereby 
demanded  which  he  has  in  his  nossession,  and  which  he  has  no  lawful  or 
reasonable  excuse  for  withholung;  of  the  yalidity  of  which  excuse  the 
Oourt,  and  not  the  witness,  is  to  judge.    Amey  v.  Long        .        «        .    589 

2.  Absence  of— Postponement  of  trial.    See  Oriminal  Law,  3. 


WOBBS— 1.  <'  During  her  life."    See  Will,  13. 

2.  "  Effects."    See  Will,  14. 

3.  «  Next  of  kin."    See  Will,  15. 

4.  "  Or."    See  Will,  16,  17. 

5.  "  Stock  upon  my  farm."    See  Will,  19. 

6.  "  Survivor."    See  Will,  20. 

7.  **  The  relations  on  my  side."    See  WHl,  18. 

8.  "  When  recovered."    See  Will,  22. 
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